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Larry Abbott v. State of Nebraska #33711—Wilful reckless driving— 
Error to the District Court Loup County—Judgment: Affirmed. 


Larry Anderson v. State of Nebraska #34118—Driving while intoxi- 
cated and resisting an officer—Error to the District Court of Sioux 
County—Pending. 


Roy D. Armstead v. State of Nebraska #33751—Adultery—Error to the 
District Court Hall County—Judgment: Reversed and remanded 
with directions to dismiss. 


John E. Aulner, Jr. v. State of Nebraska #33749—Overweight on ca- 
pacity plates—Error to the District Court Cass County—Judgment: 
Affirmed. 


Bankers Life Co. of Des Moines v. Laughlin #33718—In re Taxation of 
Annuities—Appealed from the District Court of Lancaster County— 
Judgment: Affirmed. 


Paul Beads v. State of Nebraska #33656—Robbery—Error to the Dis- 
trict Court Douglas County—Judgment: Affirmed. 


Johnnie Bell v. State of Nebraska #33522—Assault with intent to wound 
—Error to the District Court of Douglas County—Judgment: Af- 
firmed. 


Keith R. Beyl & Calvin C. Eaton v. State of Nebraska #34160—Ob- 
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District Court Dawson County—Pending. 
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Leslie L. Blauvelt, et al v. C. S. Beck, et al #33954—Injunction Action 
—Appeal from the District Court Lancaster County—Judgment: 
Affirmed. 
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tion—Appeal from the District Court Box Butte County—Judg- 
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Harold E. Cox v. State of Nebraska #33660—Drunken driving—Error 
to the District Court Lancaster County—Judgment: Affirmed. 


Tom J. Crawford v. State of Nebraska #34158—Uttering forged check 
—Error to the District Court Otoe County—Pending. 


John H. Dietze v. State of Nebraska #33856—Speeding—Error to the 
District Court Dodge County—Judgment: Reversed and remanded. 


Harry R. Dixon v. H. H. Hahn, Warden, Nebraska State Penitentiary 
#33719—Writ of habeas corpus—Appeal from the District Court 
Lancaster County—Judgment: Affirmed. 


John K. Durfee v. L. N. Ress, et al. #34098—Point System—Appeal 
from the District Court of Douglas County—Pending. 
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Hiram Dwoskin alias Hiram Dee v. State of Nebraska #33815—Obtain- 
ing money under false pretenses—Error to the District Court Doug- 
las County—Judgment: Affirmed. 


Fred Arthur Edmonds v. State of Nebraska #34012—Manslaughter— 
Error to the District Court Douglas County—Pending. 


Robert Fulton v. State of Nebraska #34089—Rape—HError to the Dis- 
trict Court Scotts Bluff County—Affirmed. 


Lawrence Gates v. State of Nebraska #33648—Auto Theft—Error to 
the District Court of Pawnee County—Judgment: Affirmed. 


Loyd C. Grandsinger v. State of Nebraska #33663—First degree murder 
—Error to the District Court Cherry County—Judgment: Affirmed. 


Porfirio Guedea v. State of Nebraska #33940—Motor Vehicle Homicide 
—Error to the District Court Keith County—Judgment: Affirmed. 


Roger E. Hartman v. State of Nebraska #34019—License suspension— 
Error to the District Court Douglas County—Dismissal allowed; 
appeal dismissed at costs of appellant. 


Merle Haynes, et al v. Victor E. Anderson, Governor et al., #34024— 
Declaratory Judgment—Appeal from the District Court Lancaster 
County—Judgment: Affirmed. 


Phil D. Hertz v. State of Nebraska #33759—Uttering a forged instru- 
ment—Error to the District Court Hall County—Judgment: Re- 
versed and remanded. 


Elmer Hoffman v. State of Nebraska #34120—Embezzlement—Error to 
the District Court Saline County—Pending. 


Norman Hoffman v. State of Nebraska #33732—Motor Vehicle Homi- 
cide—Errcr to the District Court Buffalo County—Judgment: Re- 
versed and remanded. 


Norman Hoffman v. State of Nebraska #33969—Motor Vehicle Homi- 
cide—Error to the District Court Buffalo County—Judgment: Af- 
firmed. 


David Hyslop v. State of Nebraska #33649—Speeding—Error to the 
District Court Hall County—Judgment: Affirmed. 


Charles R. Larson v. State of Nebraska #33817—Breaking and entering 
—Error to the District Court Douglas County—Judgment: Affirmed. 


Floyd Leistritz v. State of Nebraska #34155—Cattle stealing—Error to 
the District Court of Sheridan County—Pending. 


Dean Liakas v. State of Nebraska #33733—Burglary—Error to the 
District Court Douglas County—Judgment: Affirmed. 


Arnold Lingo v. H. H. Hahn, Warden, Nebraska State Penitentiary 
#33741—Appeal from the District Court Lancaster County—Judg- 
ment: Reversed and remanded with directions. 


Ennis Lipscomb v. State of Nebraska #33887—Robbery—Error to the 
District Court Douglas County—Judgment: Affirmed. 


Joseph W. Lyons v. State of Nebraska #33888—Grand Larceny—Error 
to the District Court Douglas County—Judgment: Proceedings dis- 
missed at costs of defendant in error. 
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remanded with directions. 


Wayne Menard v. State of Nebraska #33748—Sodomy—Error to the 
District Court Scotts Bluff County—Judgment: Dismissed. 


Frank Michaud v. State of Nebraska #34090—Failure to secure Itin- 
erant Merchants License—Error to the District Court Cuming 
County—Pending. 


Howard Dulaney Mitchell v. Warden H. H. Hahn #33836—Writ of 
habeas corpus—Appeal from the District Court Lancaster County— 
Judgment: Affirmed for want of briefs under provisions of Rule 15. 


J. Wesley Montgomery v. Roy W. Blazek, et al #33825—Revocation of 
driver’s license—Appeal from the District Court Douglas County— 
Judgment: Affirmed. 


Nebraska Seedmen Ass’n. v. The Department of Agriculture and In- 
spection, et al. #33975—Declaratory Judgment—Nebraska Seed 
Law—Judgment: Reversed and remanded with direction to dismiss. 
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—Error to the District Court Douglas County—Pending. 
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District Court Lancaster County—Judgment: Affirmed. 


Leslie H. Rolfsmeier v. State of Nebraska #34069—Speeding—Error to 
the District Court Seward County—Pending. 


Michael Salerno v. State of Nebraska #33873—Rape—Error to the Dis- 
trict Court Douglas County—Judgment: Affirmed. 
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School District No. 228 of Holt County, Nebraska v. the State Board 
of Education, et al #34131—Injunction—Appeal from the District 
Court of Lancaster County—Pending. 


Alfred Schutte v. Freeman B. Decker, et al. #34121—Declaratory Judg- 
ment—Appeal from the District Court of Lancaster County— 
Pending. 


Manuel John Segobia v. State of Nebraska #33798—Possession of bur- 
glary tools—Error to the District Court Douglas County—Judg- 
ment: Affirmed for want of briefs. 


Bernard F. Shanahan v. State of Nebraska #33939—Drunken driving— 
Error to the District Court Merrick County—Judgment: Affirmed. 


State of Nebraska v. James Andersen #33657—Juvenile delinquency— 
Appealed from the District Court of Lancaster County—Judgment: 
Reversed and remanded. 
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—Appeal from the District Court of Kimball County—Pending. 


State of Nebraska v. Grant Chevrolet Co. #33895—Lottery—Appeal 
from the District Court Dodge County—Judgment: Affirmed. 


State of Nebraska v. Leo Kubik #33594—Keeping disorderly house— 
Appealed from the District Court of Douglas County—Judgment: 
Reversed and remanded with directions. 


State of Nebraska v. Henry C. Luttrell #33708—Exceptions—Appealed 
from the District Court of Lancaster County—Judgment: Excep- 
tions sustained. 


State of Nebraska v. Valdemar A. Nielsen #34027—Injunction—Appeal 
from the District Court of Morrill County—Pending. 


State of Nebraska v. William H. Phillips #34066—Illegal possession of 
deer in closed season—Appeal from the District Court of Morrill 
County—Pending. 


State of Nebraska v. Gilbert Gayle Renensland #33597—Indecent, lewd 
and filthy acts—Appealed from the District Court of Douglas 
County—Judgment: Affirmed. 


State ex rel Beck v. Associates Discount Corporation #33943—Injunc- 
tion—Appealed from the District Court of Douglas County—Pending. 


State ex rel Beck v. Chicago, St. Paul, Minneapolis & Omaha Ry. Co. 
#34097—Writ of Mandamus Action—Appealed from the District 
Court of Thurston County—Pending. 


State of Nebraska ex rel Beck v. City of York, et al #34156—Injunc- 
tion—Original action—Pending. 


State ex rel Miller v. Cavett #34044—Writ of habeas corpus—Appeal 
from the District Court of Johnson County—Judgment: Pending. 


The State of Nebraska ex rel Ernest M. Johnson v. Bruce Hagemeister 
##33806—Original Writ of Mandamus—Judgment: Writ denied. 


State of Nebraska ex rel Nebraska State Bar Ass’n. v. Mertono Bates 
#33813—Disciplinary action—Judgment of censure and reprimand. 
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State of Nebraska, ex rel Nebraska State Bar Ass’n. v. Leonard Dunker 
#83778—Disciplinary action—Judgment: For censure. 


State of Nebraska, ex rel Nebraska State Bar Ass’n. v. Edward F. 
Feehan #33747—Disciplinary action—Judgment: Disbarment. 


State of Nebraska ex rel Nebraska State Bar Ass’n. v. Lester M. Palmer 
#33822—Disciplinary action—Judgment: Disbarment. 
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State ex rel Weasmer v. Manpower of Omaha, Inc. #33814—Equity 
action for an injunction—Appeal from the District Court of Douglas 
County—Judgment: Affirmed. 


State ex rel Weasmer v. Manpower, Inc. of Omaha #34046—Equity 
action for an injunction—Appeal from the District Court of Douglas 
County—Pending. 


James A. Sutton v. State of Nebraska #34067—-Speeding—Error to the 
District Court Dodge County—Pending. 


Clifton Thompson v. State of Nebraska #33621—Shooting with intent 
to kill—Error to the District Court Douglas County—Judgment: 
Affirmed. 
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Error to the District Court of Jefferson County—Judgment: Af- 
firmed. 


United Community Services v. The Omaha National Bank #33912—To 
recover pledges—Appeal from the District Court Douglas County— 
Judgment: Reversed and remanded with directions. 
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to the District Court Douglas County—Judgment: Affirmed. 
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Constitutionality of Judge’s Retirement—Judgment: Demurrer over- 
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OPINIONS 
OF 
ATTORNEY 
GENERAL 


January 10, 1955 
SCHOOL ELECTIONS 
Qualified Electors Voting Upon Bonds 


REQUESTED BY: Harold Gillett, Election Commissioner, by B. E. 
Boyles, Chief Deputy, 102 Trust Building, Lincoln, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Robert V. Hoagland, Assistant Attorney General. 
QUESTION: 1. Must electors residing within the corporate limits 


of a primary city be registered in order to partici- 
pate in an election proposing the issuance of school 
bonds where the boundaries of the school district 
include the city and outlying territory? 


CONCLUSION: 1. Yes. 


QUESTION: 2. Is an elector qualified to participate in such a 
school election where he has paid the required tax 
and license fee upon an automobile, within the past 
year, although he may not have been assessed at 
the last annual assessment? 


CONCLUSION: 2. Yes. 
Section 79-539, R.R.S. 1943, provides: 


“All elections shall be held in the manner provided for in sec- 
tions 32-1701 to 32-1732.” 


The Section 32-1701 to 32-1732 have been reclassified and we here- 
with quote you the pertinent portions thereof. 


Section 32-216, R.R.S. 1943, Reissue of 1952: 


“The election commissioner shall provide for a general regis- 
tration of all voters of the county who reside in cities having a 
population of more than forty thousand inhabitants and in such 
adjoining election districts within the county as the election com- 
missioner may direct.* * * *” 


Section 32-264, R.R.S. 1943, Reissue of 1952: 


“In counties or cities as described in sections 32-201 and 32-233, 
no voter shall receive a ballot or be entitled to vote until he shall 
have first been duly registered as a voter in the manner provided 
by law.” 


An interpretation of the above statutes would seem to require the 
electors to be registered. However, if those electors in the “outlying 
territory” are not required to be registered under Section 32-216 supra, 
then they may vote if they are qualified to vote in the general elections. 


Section 79-427, R.R.S. 1943, Reissue of 1950: 


“Every citizen of the United States (1) who has resided in the 
district forty days, (2) who is twenty one years or more old, and 
(3) who owns real or personal property that was assessed in the 
district in his name at the last annual assessment, or whose spouse 
owns real or personal property that was assessed in the name of 
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said spouse in the district at the last annual assessment, or who 
has children of school age residing in the district, shall be entitled 
to vote at any district meeting or school election; Provided, the pro- 
visions of sections 79-427 to 79-430 shall not apply to Class V dis- 
tricts.” 


We call your attention to the fact that this section as amended, 
was passed by the legislature in 1949. At that time the statutes of 
Nebraska relative to the assessment of automobiles provided for only 
one assessment day, March 10, and the owner of the automobile on that 
date was liable for the taxes thereon for the entire year. 


In this connection we call your attention to sections 77-1238 to 
sections 77-1242.02, R.R.S., 1943, 1953 Cumulative Supplement. These 
sections which were passed by the 1953 legislature provided for an en- 
tirely new method of assessment, collection and apportionment of taxes 
on automobiles. 


We particularly call your attention to 77-1240.02, which provides 
in part: 


“In the event application is made after the beginning of the 
registration year for registration of a motor vehicle not previously 
registered in this state, the motor vehicle tax for such year on 
such motor vehicle shall be reduced by one-twelfth for each full 
month of the registration year already expired.****” 


Section 77-1240.03, provides in part: 


“Upon the transfer of ownership of any motor vehicle, the 
transferor shall be credited with the number of full months re- 
maining in the registration year. Should such transferor acquire 
any motor vehicle during the remaining months of the registration 
year, such transferor shall have the credit herein provided applied 
toward payment of the motor vehicle tax for the remaining months 
of the registration year or such transferor may file a claim with 
the county assessor upon a form prescribed by the Auditor of 
Public Accounts.* * * *” 


Section 77-1241, provides in part: 


“***Motor vehicle taxes shall not become due until application 
is made for registration of the motor vehicle but may be paid at 
any time subsequent to November 1 of the year prior to the year 
of registration. Receipts issued for the payment of taxes on motor 
vehicles need not carry the levy of the state and its subdivisions.” 


Section 77-2141.01 provides in part: 


““***Provided, that in the event a motor vehicle which has been 
assessed for ad valorem tax purposes, except dealers’ motor ve- 
hicles on hand January 1, is later registered during the registration 
year for which taxes have been assessed, the owner against whom 
such ad valorem taxes have been assessed shall be credited with 
the proportionate amount for the period during which the motor 
vehicle tax has been paid.” 


We believe that in view of the immediately above cited statutes 
which were enacted by the legislature in 1953, that when a person pro- 
cures title to an automobile he thereupon pays the taxes on it for the 
balance of the year and at that time is considered as being “assessed.” 
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It is our opinion that as of the date of acquiring title and paying 
the taxes thereon the person becomes a qualified elector within the 
meaning of Section 79-427, supra. 


January 12, 1955 
APPROPRIATIONS 


REQUESTED BY: Hon, Victor E. Anderson, Governor of the State of 
Nebraska, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: How may an appropriation be made to establish a 
special fund as an unallocated reserve with powers 
vested in a named board (of executive officers and 
members of legislature) to allocate parts of said 
special fund to any state governmental agency in 
need of additional funds found to be necessary by 
said board for the performance of the necessary and 
lawful functions of such state agency? 


CONCLUSION: The Legislature may lawfully appropriate funds and 
create a board with authority to allocate the same 
to any governmental agency, to meet needs not rea- 
sonably foreseeable at the time of the adoption of 
the budget. The Legislature would necessarily have 
to establish standards for such allocations in order 
not to constitute the law an unlawful delegation of 
legislative powers, and no member of the Legislature 
could be made a member of such committee in view 
of the separation of powers provided for in Section 
1 of Article II of the Constitution. 


Section 1 of Article II of the Constitution provides: 


“The powers of the government of this state are divided into 
three distinct departments, the legislative, executive and judicial, 
and no person or collection of persons being one of these depart- 
ments, shall exercise any power properly belonging to either of the 
others, except as hereinafter expressly directed or permitted.” 


This provision of the Constitution separates the departments of 
government and prohibits a member of the Legislature from being made 
a member of an executive committee. It also prohibits the delegation 
of legislative authority to an executive committee. 


The power to appropriate funds for the expenses of State Govern- 
ment is vested in the Legislature by Section 22 of Article III of the 
Constitution. This does not mean, however, that the Legislature may 
not make a special appropriation for use of any state agency, upon the 
determination by an executive committee of the existence of certain 
facts; but the limitations under which payments may be made should 
be determined by the Legislature. The making of the law is a legislative 
function, but the ascertainment of facts which make the law operative 
may properly be made an executive function. 11 Am. Jur. 949, Par. 235. 
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We call your attention to Legislative Bill 235, Laws of Nebraska 
1949, page 1020, now found as Sections 84-110 to 84-119, R.R.S. 1943, 
which creates a Storm Emergency Fund. We believe that this act 
would be a proper guide to follow in the preparation of a bill to accom- 
plish the purpose which you suggest. 


December 14, 1954 
COUNTY HOSPITAL 


Tax for Maintenance of—Gift of from City—Lease of—Vote, 


when Required 


REQUESTED BY: Leo F. Clinch, County Attorney, Burwell, Nebraska. 


OPINION BY: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


1, May the County Board levy a tax each year for 
the purpose of operating and maintaining a hospital 
without having title to the hospital in the county? 


No. 


2. If the answer to question No. 1 is “no,” then may 
the county accept the hospital as a gift from the 
city, levy a tax each year for its maintenance 
and operation, and enter into a lease agreement 
with the Lutheran Hospital and Home Society for 
its operation? 


The county may accept the hospital as a gift and 
may levy a tax of not to exceed one mill for its 
maintenance and operation as long as it is operated 
by the county. It may lease the hospital to a char- 
itable nonprofit organization, but such organization 
must be responsible for all costs of operation and 
management and a tax by the county for such pur- 
pose during the term of the lease would not be 
legal. 


3. Would it be proper for the County Board to 
enter into such lease agreement wherein it is pro- 
vided that the Lutheran Hospital and Home Society 
shall retain all profits from said hospital, if any? 


Yes. The law requires that such society shall be a 
“charitable nonprofit organization” and the hospital 
should not be operated for profit. However, the 
hospital may charge for its services, and the in- 
come may be retained by the society to compensate 
it for the cost of management and operation of the 
hospital. 


4. Under Section 23-343.10, is the proposed gift 
and subsequent tax levy one which must be voted 
on? 


No. 
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1. The act relating to County Community Hospitals is found in 
Sections 23-343 to 23-343.13, R.R.S. Neb. 1943. 


Section 23-343, R.R.S. 1943, provides that the County Board, in any 
county in this state having thirty-six hundred inhabitants or more, may 
issue and sell bonds * * * * * * “for the construction or acquisition of 
* * * * * a county community hospital and to purchase suitable equip- 
ment for the same,” etc. 


Section 23-343.05, R.R.S. 1943, provides: 


“The board of trustees of such county community hospital 
shall have power to accept gifts, devises and bequests of real and 
personal property to carry out the purposes for which such board 
was established and, to the extent of the powers conferred upon 
such board by sections 23-343 to 23-343.09, to execute and carry 
out such conditions as may be annexed to any gift, devise or be- 
quest.” 


While we do not find in the act any specific provision to that effect, 
we think that the legislative intent is clear and unmistakable that title 
to the hospital shall be in the county. The word “acquisition” which is 
found in Section 23-343 is defined by Black’s Law Dictionary (4th Edi- 
tion) as: “The act of becoming the owner of certain property; the act 
by which one acquires or procures the property in anything.” 


It is true that Section 23-343.03, R.R.S. 1943, contains a provision 
that: “Such board of trustees shall also have exclusive control, super- 
vision, care and custody of the grounds, rooms and buildings purchased 
or constructed, leased, or set apart for such hospital purposes.” (empha- 
sis ours). This provision would appear to permit the leasing of grounds, 
rooms or buildings by the hospital board for hospital purposes, but we 
believe that such grounds, rooms or buildings must be merely additional 
and incidental to the main hospital and that the phrase “construction 
or acquisition of” a hospital does not include the “leasing” of such hos- 
pital. 


It is our opinion, therefore, that the answer to your first question 
must be in the negative. 


2. You next inquire if the county may accept the hospital as a 
gift from the city, levy a tax each year for its maintenance and opera- 
tion, and enter into a lease agreement with the Lutheran Hospital and 
Home Society for its operation? 


In answer to this question, we would say that the county may ac- 
cept the hospital as a gift from the city and may make an agreement, 
by the board of trustees, to lease it to the society mentioned, but if it 
does lease it to the society it may not levy a tax each year for the main- 
tenance and operation of the hospital. 


Section 23-343.13, R.R.S. 1943, provides that, “Any city or village 
may make a gift of money or property to the county board of the 
county in which such city or village is situated to aid and assist in 
the acquisition, construction or maintenance of a county hospital upon 
approval of three-fourths of all the members elected to the city coun- 
cil of the city or board of trustees of the village making such gift.” 
We believe that this statute clearly authorizes the county to accept 
the gift of a hospital from a city or village. 


Section 23-343.03, R.R.S. 1943, contains the following provision: 
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“* * * * * The board of trustees shall have power to lease the 
hospital and equipment therein to a charitable nonprofit organiza- 
tion, in which event the lessee shall be responsible for all costs of 
operation and management; Provided, no hospital or equipment 
therein shall be leased unless authorized by the voters of such 
county at a general election, or a special election called for such 
purpose, and approved by a majority vote of the electors voting 
on such proposition at any such election.” (Emphasis ours). 


We believe that the provisions of the law above quoted answer 
your second question. 


3. You further inquire if it would be proper for the county board 
to enter into such lease agreement if the agreement contains a provi- 
sion that the Society shall retain all profits from said hospital, if any? 


As pointed out above, Section 23-343.03 authorizes the board of 
trustees to lease the hospital and equipment “to a charitable nonprofit 
organization.” It would be assumed, of course, that such organization 
would not operate the hospital for profit but, in view of the fact that 
the statute further requires that such lessee must be responsible for 
all costs of operation and management, it must also be assumed that 
the society would be entitled to charge enough for its services to com- 
pensate it for the cost of operation and management. It would he per- 
fectly proper, we think, for such a lease to contain a provision that the 
Society shall retain all proceeds or income from the operation of the 
hospital and shall pay all costs of operation and maintenance. 


We note in passing that you inquire if the “county board” may 
make such lease. You will note that Section 23-343.03 provides that 
such lease may be made by the “board of trustees” of the hospital. 
The creation of such board is provided for in Section 23-343.01. 


4. You further inquire if, under Section 23-343.10, the proposed 
gift from the city and subsequent tax levy for the support of the hos- 
pital must be voted on by the people. 


In our opinion, such gift may be accepted and a tax, not to exceed 
one mill on the dollar upon the assessed value of the taxable property 
of the county, may be levied by the county board without a vote of 
the people. 


Section 23-343.10, R.R.S. 1943, authorizes counties having a popu- 
lation of thirty-six hundred inhabitants or more to accept a gift or 
devise of a county hospital, and Section 23-343.13, R.R.S. 1943, specifi- 
cally authorizes any city or village to make such gift to the county 
provided at least three-fourths of the city council or village board ap- 
prove the making of such gift. We find no statutory provision requir- 
ing a vote of the people, either of the city or village or of the county, 
approving the making or acceptance of such gift. 


Section 23-343.11, R.R.S. 1943, authorizes the county board to levy 
a tax each year of not to exceed one mill on the dollar on the assessed 
value of the taxable property of the county, “for the purpose of acquir- 
ing remodeling, improving, equipping, maintaining, and operating such 
hospital.” The law makes no requirement that such tax shall be voted 
on by the people. Of course, where bonds are voted for such purpose, 
the question must be submitted to the voters of the county as provided 
in Section 23-343. 


January 14, 1955 
INSURANCE 
Licensing of Funeral Director as Agent for Life Insurance Company 


REQUESTED BY: Thomas R. Pansing, Director of Insurance, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: Where a life insurance company proposes to con- 
tract with a funeral director to provide that the 
latter’s name be used in the advertising of a plan 
of life insurance, which plan would offer a $1000 
maximum of insurance payable solely in money and 
with no conditions attached as to its use; that the 
funeral director would send out and pay the cost 
of mailings soliciting inquiries concerning the plan; 
that the director would act as a collection agent for 
premiums and would remit the balance, less a 2% 
commission, of monies collected to the company; 
but that the company would make all direct solici- 
tations for the sale of insurance and make the con- 
tracts. 


1. Is the funeral director required to be licensed as 
an insurance agent? 


CONCLUSION: 1. Yes. 


QUESTION: 2. If so, may the Department of Insurance refuse 
to license such funeral director as an agent on the 
grounds that such conduct by the funeral director 
amounts to engaging generally in the business of 
selling or issuing burial contracts or burial certifi- 
cates, which is stated to be unprofessional conduct 
by sec. 71-1314, R.R.S. 19437 


CONCLUSION: 2. It is our opinion that the contemplated contract 
does not constitute a burial contract or burial cer- 
tificate. 


You relate that a foreign legal reserve life insurance company, ad- 
mitted to transact business in this state, proposes to contract with cer- 
tain funeral directors in this state. The basic features of such contract 
would provide that the funeral director would lend the use of his or 
its name to the advertisement of a plan of insurance offered by the 
company. The plan would offer a maximum of $1000 insurance pay- 
able upon the death of the insured, the premium for which would be 
payable at short intervals in small installments, and which policy would 
be payable in money without condition as to its use. The funeral di- 
rector, in addition, would agree to do the stuffing and pay the postage 
on letters mailed out soliciting inquiries concerning the plan. All actual 
solicitations fgr insurance would then be handled by agents of the com- 
pany. The funeral director would further agree to collect premiums 
on policies sold under the plan and remit the balances, less a 2% com- 
mission on all premiums collected by him, to the company. 


You then ask (1) whether a funeral director acting under the above 
described plan would be required to be licensed as an insurance agent; 
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and (2) whether, if the answer to (1) is yes, the insurance department 
may refuse to license such funeral director as an agent on the grounds 
that such conduct by the funeral director amounts to engaging gener- 
ally in the business of selling or issuing burial contracts or burial cer- 
tificates, which is stated to be unprofessional conduct by sec. 71-1314, 
R.R.S. 1943. 


(1) We think it clear that a funeral director, acting under the plan 
described, would be within the definition of an “agent”, as that term 
is defined by sec. 44-328, R.R.S. 1943. This would not seem to require 
further elaboration. 


(2) The more serious question is whether or not the Department 
of Insurance should issue such license, in view of its plain duty to pre- 
vent the breach of public policy which would occur by the licensing of 
an agent to act in an unlawful manner under the laws of this state. 


Sec. 71-1314, R.R.S. 1943, provides for the suspension or revocation 
of the license of any funeral director if he is found guilty of any of 
the practices named therein. One of the grounds listed is unprofessional 
conduct, and one of the acts constituting unprofessional conduct is 
stated to be, (q) if the licensee shall engage generally in the business 
of selling or issuing burial contracts or burial certificates in anticipa- 
tion of the death of a person, * * * *” 


We have not found an instance where an appellate court in this 
country has defined the words “burial contract” or “burial certificate’. 
If the insurance contemplated by the proposed contract hereinbefore 
stated can be said to constitute a “burial contract” or a “burial certifi- 
cate”, we feel that the Department of Insurance may properly refuse 
to issue the agents license to any such funeral director. 


We conclude, however, that the words “burial contract” mean a 
contract made during the life of a person whereby one party agrees 
to furnish a funeral for that person at his death, in return for the pay- 
ment of a valuable consideration. A “burial certificate” is a written 
memorandum of the right to such service. 


That these words do not pertain to a contract of life insurance of 
the type here involved, is, we think, evidenced by the provisions of 
chapter 21, article 10, establishing burial associations. Burial associa- 
tions of that article are authorized to issue insurance of this type, after 
acquiring the prescribed certificate of authority. Life insurance com- 
panies are specifically exempted from compliance with the provisions 
pertaining to burial associations. Nothing in the provisions of chapter 
21, article 10 prohibits a funeral director from organizing and carrying 
on the corporate enterprise of a burial association. A burial association 
is prohibited by section 21-1012, R.R.S. 1943 from paying burial bene- 
fits in any manner except in money, and any clause in any contract 
which purports to bind any member of such association or representa- 
tive or beneficiary of such member to purchasing supplies in any man- 
ner other than in the open market is void. If it should be considered 
that the public policy of this state is not served by allowing funeral 
directors to engage in the business of a burial association, it would 
seem that the logical place to declare that policy would be in the pro- 
visions relating to burial associations. If it is not against the public 
policy of this state for a funeral director to engage directly in the busi- 
ness of a burial association, then it is not against such policy for the 
director to act as an agent for an admitted life insurance company in 
the sale of that type of insurance. We believe that the type of con- 
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tract which sec, 21-1012 prohibits a burial association from making, 
is the type the making of which is declared to be unprofessional con- 
duct by a funeral director. 


While the terms “burial contract” or “burial certificate” have not 
been specifically defined, to our knowledge, the term “burial insur- 
ance” was defined in Sisson v. Prata Undertaking Co., 49 RI. 132, 
141 A. 76. It was there said that burial insurance is a contract based 
on legal consideration whereby the obligor undertakes to furnish obligee 
or one of the latter’s relatives at death with a burial reasonably worth 
a fixed sum. See also, State v. Smith Funeral Service, 177 Tenn. 41, 
145 S.W. 2d 1021. Now, if burial insurance is defined so that what is 
understood to be the benefits of the contract is the providing of serv- 
ices, then it would seem to be illogical to argue that burial contract 
means or includes life insurance payable solely in money and with no 
conditions attached. The word insurance would seem to imply the 
much broader definition. 


We are of the opinion that the intent of the Legislature to be 
gathered from all of the pertinent statutes is that it is not unprofes- 
sional conduct for a funeral director to engage in the business of sell- 
ing or issuing, including acting as an agent for another, life insurance 
payable solely in money and with no obligation involved to purchase 
any of the services or supplies of the funeral director. The decisions 
cited from other jurisdictions lend credence to this conclusion. 


January 24, 1955 
MOTOR VEHICLES 


Registration of Commercial Truck and a Two Wheel Trailer Attached 
to Such a Truck 


REQUESTED BY: Eugene F. Fitzgerald, Douglas County Attorney, 
Omaha, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: What registration fees are to be paid for a com- 


mercial truck and a two wheel trailer attached to 
such a truck? 


CONCLUSION: The registration fee on the commercial truck is that 
provided in section 60-331, R.S. Supp., 1953, based 
upon the load to be hauled on such truck. The reg- 
istration fee of the commercial trailer is that pro- 
vided in section 60-332, R.S. Supp., 1953. 


You have asked this office about the registration fees required by 
law to be paid for a commercial truck and for a two wheel trailer at- 
tached to such a truck by means of a tongue and hitch. 


Section 60-301, R.R.S., 1943, defines certain motor vehicles for the 
purpose of registration. This section defines a truck as a motor ve- 
hicle equipped or used to carry anything other than passengers. It de- 
fines a semitrailer as a vehicle without motive power designed for 
carrying persons or property and for being drawn by a motor vehicle 
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and so constructed that some part of its weight and that of its load 
rests upon or is carried by the towing vehicle. It defines a truck- 
tractor as a motor vehicle designed and used primarily for drawing 
other vehicles, and not so constructed as to carry a load other than 
a part of the weight of the vehicle and load being drawn. It will be 
noted that section 60-301, R.R.S., 1943, does not define a trailer. 


Subsequent sections set forth registration fees for commercial 
trucks, for truck-tractor and semitrailer units, and for commercial 
trailers. These are sections 60-331 and 60-332, R.S. Supp., 1953, and 
section 60-334, R.R.S. 1943. Statutes relating to the same subject are 
in pari materia and should be construed together. Placek v. Edstrom, 
148 Neb. 79, 26 N.W. 2d 489, 174 A.L.R. 856. 


If a truck-tractor is connected with a semitrailer there is no ques- 
tion about the registration fee to be paid, for section 60-331, R.S. Supp., 
1953, provides that the registration fee on commercial truck-tractors 
shall be based on the load to be hauled by such truck-tractors plus the 
load to be hauled on any semitrailer connected therewith. In addition, 
there is a registration fee of one dollar for the semitrailer, as provided 
by section 60-334, R.R.S., 1943. The problem here involved is the reg- 
istration fee to be paid for a commercial truck, to which is attached a 
two-wheel trailer by means of a tongue and hitch. It is clear that in 
this position we are not dealing with a truck-tractor and semitrailer 
unit, because this type of commercial truck does not come within the 
definition of a truck-tractor. Even though it may be said that when 
a two wheel trailer is attached to a truck that that trailer is drawn by 
a motor vehicle, and therefor such a trailer may be construed as a semi- 
trailer, there is no registration fee specified for a combination of a 
truck and a two wheel trailer. Nor is there a fee prescribed for a 
semitrailer, as such, which is not connected with a truck-tractor. Since 
no fees are prescribed for such a combination, we believe that in this 
situation, the registration fee on the commercial truck is to be based 
upon the load to be hauled by that commercial truck, as provided in 
section 60-331, R.S. Supp., 1953. The two wheel trailer is not a part 
of a tractor and semitrailer unit, as contemplated by section 60-334, 
R.R.S., 1943, and section 60-331, R.S. Supp., 1953. Therefore, the reg- 
istration fee for this trailer is that provided in section 60-332, R.S. 
Supp., oe and not simply the dollar fee prescribed by section 60-334, 
R.R.S. 1943. 


January 25, 1955 
COUNTY OFFICER 


Liability for Destruction of County Records by Fire Where There is no 
Storage Space in Fireproof Vaults in Courthouse 


REQUESTED BY: L. E. Mitchell, County Attorney, Rushville, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Richard H. Williams, Assistant Attorney General. 
QUESTION: Where the county judge, or other officer, requests 


additional space in the fireproof vaults for the pur- 
pose of storing records, but such space is denied by 
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the county board for the lack of such facility, would 
such officer be liable for the loss of those records 
by fire when stored in filing cabinets outside the 
vault? 


CONCLUSION: No. The officer is not responsible for the lack of 
additional space. It is the duty of the county board 
to provide fireproof vault space. 


You state the situation in Sheridan County to be that space in the 
fireproof vaults at the courthouse is completely taken, and, that as a 
result thereof, certain records and files of the county court have been 
placed in filing cabinets outside of the vaults. The county judge has 
from time to time requested additional vault space. The question is 
raised as to the liability of the county judge, or other officers with 
the same problem, on his bond in the event of a fire destroying the 
records not stored in vaults. 


Normally, it is the clerk of the court who is vested with the duty 
to file together and carefully preserve all records of the court. Sec. 
25-2205, R.R.S., 1943. In a smaller county where no clerk of the county 
court has been authorized, sec. 33-127, R.R.S., 1943, the above duty 
apparently rests with the county judge. 


In Toncray v. Dodge County, 33 Neb. 802, 51 N.W. 235, the Ne- 
braska Supreme Court said: 


“%* * ® * The county provides the records and a place to keep 
them; in other words, the county through its county board, pur- 
chases the books and provides a place of supposed safety to keep 
them in. For this purpose a court house is erected with fireproof 
vaults and a large amount of money annually expended by the 
county in providing the necessary conveniences and protection of 
various records of the different departments of the county gov- 
ernment, as the county clerk, county treasurer, county superin- 
tendent, county judge, clerk of the district court, etc. All these 
records, although to a great extent they relate to private trans- 
actions between individuals, yet are public records and open to 
public inspection. They are owned and kept by the county for the 
use of all who may have occasion to examine them. The county 
board thus has a general supervision over them, and being county 
property it is the duty of such board to care for and protect 
them:*) * 2s?" 


The question in that case was the liability of the clerk of the district 
court, or the sureties on his bond, for leaving certain records of the 
court in the courtroom some four weeks after the adjournment of the 
court, which records were destroyed by fire. There was adequate fire- 
proof vault space available and proper. The court said that if the clerk 
did faithfully perform his duty in leaving the records out of the vault, 
then neither he nor his sureties would be liable. 


The statutes of this state, now as well as at the time of the Ton- 
eray decision, place the duty to provide suitable fireproof safes for the 
county clerk and county treasurer on the county board. Sec. 23-121, 
R.R.S., 1943. Ample authority to the effect it is also the duty of the 
county board to provide suitable fireproof safes for the other offices 
in the courthouse with important county records is clear from the man- 
date that the county board shall provide a suitable courthouse, Sec. 
28-120, R.R.S., 1943. Since it is the duty of the county board to care 
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for and protect its records, a courthouse without satisfactory protective 
covering for its records is not suitable. 


The county judge at Sheridan County has on several occasions 
asked for fireproof vault space for records for which there is no longer 
room in the normal vault space. The county board has been unable to 
extend the space since the vaults at the courthouse are filled. Under 
the authorities cited, it is our opinion that the county judge, or clerk, 
or any other officer similarly situated, cannot be liable should a fire 
destroy the records necessarily stored outside of fireproof vaults. Such 
officer will only be liable for neglect of official trust in the performance 
of his duties. 


January 26, 1955 
ABANDONMENT OF COUNTY ROADS 
Effect of Report By County Surveyor 


REQUESTED BY: Mr. Kenneth S. Gotobed, County Attorney, Kearney, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: If a county surveyor does not recommend the aban- 
donment of a county road, is this sufficient to stop 
all further proceedings on the petition for abandon- 
ment? 


CONCLUSION: Yes, 


After a petition has been filed for abandonment of a county road, 
the statutes provide that on resolution of the county board, the county 
clerk is authorized to notify the county surveyor to view and to report 
upon the expediency of the proposed vacation. Section 39-107, R.R.S. 
1943. 


Section 39-110, R.R.S. 1943, then provides as follows: 


“After due consideration of the petition and on examination 
of the line of the proposed road by the county surveyor, if he shall 
not be in favor of establishing the proposed road, he will so report 
and no further proceedings will be had on the petition; provided, 
however, if he deems the proposed road prayed for in the petition 
practicable and for the public good, he shall make his report ac- 
cordingly.” 


It is to be noted that this section provides that if the county sur- 
veyor reports adversely to the establishment of a proposed road that no 
further proceedings will be had on the petition. The various statutes 
involved do not state the effect of an adverse recommendation by the 
county surveyor on a proposed abandonment or vacation of a road and 
we are unable to find where the question has been presented to our 
Court. 


We do find, however, precedent elsewhere for the proposition that 
if the county surveyor does not recommend the vacation of the road, 
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such a report stops all further proceedings either in the establishment 
or abandonment of a county highway. 


The Iowa statute on this same subject is as follows: 


“«# * * ‘After a general examination if he shall not be in favor 
of establishing the proposed highway, he will so report, and no 
further proceedings shall be had thereon.’ Code 1873, § 927, * * * *” 


The wording of this statute is almost identical to the provisions of 
section 39-110, R.R.S. 1943. The Iowa Supreme Court in Devoe v. 
Smeltzer 86 Iowa 385, 53 N.W. 287, in construing this section, stated 
as follows: 


“* * * * This is applicable to proceedings to vacate, as well 
as to establish highways. In Cook v. Trigg 52 Iowa, 710 3 N.W. 
Rep. 725 this court, in construing this section, said: ‘The meaning 
of the section is that if the report shall be adverse to the proposed 
location or change, no further proceedings shall be had in the 
matter, * *-* #77 


On the basis of the similarity of the two statutes and due to the 
interpretation given by the Iowa Supreme Court, we must conclude 
that under our statute an adverse report by the county surveyor pre- 
vents any further proceedings on the particular petition to vacate a 
county road. 


January 28, 1955 
FEES 


State Board of Dental Examiners, Rights as to Expenditures of 
Examination and License Renewal Fees 


REQUESTED BY: Dr. E. A. Rogers, Director of Health, State Capitol, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: 1. Can some of the money referred to in Section 


71-162, subsection (4), be made available for mem- 
bership dues in the American Association of Dental 
Examiners, and also be used to pay the expenses of 
a member of an examining board to attend an an- 
nual meeting of the Association, as stated in Sec- 
tion 71-124? 


CONCLUSION: No. 


QUESTION: 2. Can the Director of the Bureau of Examining 
Boards be asked for an explanation of the collection 
and expenditure of the license and renewal fees by 
the members of the Examining Board and the pro- 
fession from which it has been collected? 


CONCLUSION: No. 


QUESTION: 8. Can a sufficient amount of money be taken from 
the license fee renewal fund to compensate for that 
amount lacking in applicant’s fees to pay the Exam- 
ining Board members the amount of compensation 
set up in a schedule in Section 71-122? 


CONCLUSION: No. 


Question No. 1: Can some of the money referred to in Section 71-162, 
subsection (4), be made available for membership dues 
in the American Association of Dental Examiners, and 
also be used to pay the expenses of a member of an 
Examining Board to attend an annual meeting of the 
Association, as stated in Section 71-124? 


Section 71-162, R.S. Supp., 1953, provides that: “The following fees 
shall be collected by the Department of Health and turned into the 
state treasury as is now provided by law: (1) For a license to practice 
*** dentistry *** issued upon the basis of an examination given 
by the board of examiners, twenty-five dollars; (2) for a license to 
practice any of the professions, enumerated in subdivision (1) hereof, 
without examination upon a license granted in another state, territory 
or the District of Columbia, fifty dollars ****** (4) for the annual re- 
newal of a license to practice any of the professions enumerated in this 
section the fee shall be as follows: Dentistry **** two dollars **** all 
money paid as license and renewal fees shall be kept in a separate fund 
to be used for the benefit of the profession so paying such fees;” etc. 


Your question refers specifically to the two-dollar renewal fee pro- 
vided for in subsection (4) of Section 71-162. 


Section 71-124, R.R.S., 1943, provides: 


“Each board of examiners may select one of its members to 
attend the annual meeting of the national organization of state 
examining boards of such profession. The member so selected shall 
receive his necessary traveling and hotel expenses in attending 
such meeting if there are funds available belonging to that board.” 


Your question resolves itself into a question as to whether the 
fund derived from the two-dollar renewal fee is included in the phrase 
“funds available belonging to that board.” 


It will be noted that Section 71-122, R.R.S., 1943, provides for the 
payment of compensation and expenses to members of the several 
boards of examiners and concludes with this provision: “Provided, how- 
ever, there shall not be paid for examiners’ compensation and expenses 
a greater sum than is received in fees from the applicants taking the 
examination in any particular profession.” Construing this provision 
with the provisions of Section 71-124, it seems clear that the necessary 
travel and hotel expenses referred to in Section 71-124, are a part of 
the examiners’ expenses referred to in Section 71-122 which are limited 
to the funds received from the applicants’ examination fees, and that 
they can only be paid if there are sufficient funds available from the 
fund derived from the examination fees and has no reference to the 
renewal fees mentioned in Section 71-162. 


Question No. 2: Can the Director of the Bureau of Examining Boards 


be asked for an explanation of the collection and ex- 
penditure for the license and renewal fees by the mem- 
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bers of the Examining Board and the profession from 
which it was collected? 


The Director of the Bureau of Examining Boards is an employee 
of the Department of Health and, as such, is accountable to his supe- 
riors, namely; the Director of Health, the Board of Health and the 
Governor for the collection and expenditure of the license and renewal 
fees. He is not, however, required to account for or explain to the pro- 
fession from which the fees have been collected as to their collection 
and use. He must, of course, submit his books and records to the State 
Auditor and his agents for inspection and auditing when required. 


Question No. 3: Can a sufficient amount of money be taken from the 
license fee renewal fund to compensate for that amount 
lacking in applicant’s fees to pay the Examining Board 
members the amount of compensation set up in a 
schedule in Section 71-122? 


This cannot be done as the law now stands. Section 71-122, R.R.S., 
1943, expressly provides that “there shall not be paid for examiners’ 
compensation and expenses a greater sum than is received in fees from 
the applicants taking the examination in any particular profession.” 
Under this provision of the law funds received from the renewal fees 
may not be used to compensate examiners or to pay their expenses. 


January 28, 1955 
DEPOSITORY OF PUBLIC FUNDS 
Procedure to Substitute Securities 


REQUESTED BY: Mr. Elmer M. Scheele, Lancaster County Attorney, 
Court House, Lincoln, Nebraska, 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: Where a depository bank desires to substitute se- 


curities pledged for the deposit of public funds as 
provided in Section 77-2321, R.R.S. 1943, and where 
such bank had previously deposited the securities in 
the federal reserve bank or a bank’ or trust com- 
pany as provided in Section 77-2328 R.R.S. 1943, 
does the County Treasurer have any duties or re- 
sponsibility in connection with releasing the trust 
receipt which had been deposited in lieu of the for- 
mer securities? 


CONCLUSION: No. 


Section 77-2320 provides that securities deposited in lieu of a bond 
for the deposit of public funds shall be deposited with the county clerk. 


Section 77-2321 allowed the depository bank to substitute other ap- 
proved securities, This section requires approval of such substitution 
by the county board, except that in counties of over two hundred thou- 
sand the county board may delegate the initial approval to the county 
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treasurer with a provision for review by the county board at its next 
meeting. 


Section 77-2328, R.R.S. 1943, allows the depository bank to deposit 
the securities with a federal reserve bank or some bank or trust com- 
pany, rather than with the county clerk as provided in Section 77-2320, 
with the approval of the county board and providing the form of the 
trust receipt is approved by the county treasurer. Inasmuch as the 
securities must be deposited with the county clerk, we think it neces- 
sarily follows that the trust receipt, which is received in lieu of the 
securities, must also be deposited with the county clerk. 


If it then develops that the depository bank desires to substitute 
securities for those on deposit with the federal reserve bank or some 
approved bank or trust company, we believe that the substituted se- 
curities must also be approved by the county board except as other- 
wise provided in counties of a population of over two hundred thousand. 
This should be done by resolution of the county board, and it is here 
suggested that the resolution should contain authority for the county 
clerk to surrender the original trust receipt upon receiving the substi- 
tuted trust receipt which has been approved as to form only by the 
county treasurer. 


Your attention is directed to Section 77-2322, R.R.S. 1943 which 
allows a depository bank to discontinue the deposit and recover back 
the securities furnished for the deposit. This section provides that the 
only duty of the county treasurer is to certify the fact that he has 
received all of the funds on deposit, and it then becomes the duty of 
the county clerk to surrender the securities to the owner thereof. We 
suggest that the situation here is analogous to the one in question 
insofar as the duties of the officials involved are concerned. 


It appears, in answer to your question, that the only obligation of 
the county treasurer is to approve the form of the trust receipt and 
that the surrender of the original trust receipt is the duty of the county 
clerk upon proper authorization of the county board. 


February 4, 1955 
MOTOR VEHICLES 


Registration of Truck Owned by Alfalfa Dehydrator Companies and 
Used by these Businesses to Transport Alfalfa from the Farms to the 
Dehydrators for Processing 


REQUESTED BY: E. A. Cook III, Dawson County Attorney, Lexington, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Alfalfa dehydrators own trucks which are used by 


these businesses to carry chopped alfalfa from the 
farms to the dehydrators where the alfalfa is proc- 
essed. These businesses have contracted with the 
farmers for the alfalfa, and the dehydrator oper- 
ators cut the alfalfa, and transport it to the plants. 
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Can these trucks be properly licensed as farm 
trucks under the provisions of section 60-311.03, 
R.R.S. 1943? 


CONCLUSION: No. 


Section 60-311.03, R.R.S., 1943, exempts trucks owned by farmers 
or ranchers and used by such farmers or ranchers wholly and exclu- 
sively in farming operations from commercial registration. It is ap- 
parent that not only must the use of these trucks be wholly and ex- 
clusively in farming or ranching operations in order to be exempted from 
commercial registration, but the owner of such must be within the 
classification of “farmer or rancher.” 


This office gave an official opinion on a similar question to John 
M. Neff, then Dawson County Attorney, on September 9, 1946 (Report 
of Attorney General, 1945-1946, p. 370), a copy of which is enclosed 
herewith. Since the date of that opinion, the Legislature has met five 
times without changing the provisions of the exemption for farm trucks 
and trailers. We therefore conclude that the type of truck in question 
must be registered as a commercial truck, and that if the commercial 
dehydrators wish a change in registration from commercial to farm, 
they should submit their request to the Legislature, which is now in 
session. 


We may also point out that the identical question was answered 
in the case of State v. Hardy, 68 Ohio App. 464, 41 N.E. 2d 903. The 
opinion in this case reads as follows: 


“Defendant, Herman Hardy, appeals to this court on questions 
of law from a judgment of the Court of Common Pleas, entered 
on a finding of guilty of unlawfully operating, on September 29, 
1951, in the county of Lucas, ‘a certain farm truck on a public 
highway in said county aforesaid for commercial purposes and for 
purposes other than exclusively in farm use as defined in Section 
6292 of the Ohio General Code, and contrary to the provisions of 
said section.’ 


“The facts are not in dispute. Hardy was an employee of 
Saunders Mills, Inc., an Ohio corporation having an office in Toledo 
and engaged in the busines of handling, harvesting and processing 
alfalfa hay and producing therefrom alfalfa meal. It produces two 
types of alfalfa meal: (1) Suncured, made of hay cured or dried 
on the fields where grown, and (2) dehydrated, made of ground 
alfalfa, cured after being hauled from the fields to the dehydrating 
plant. Saunders Mills, Inc., purchased of a farmer nine and one-half 
acres of growing alfalfa for $40, to be cut and harvested by the 
company. At the time of his arrest, Hardy was transporting a load 
of this alfalfa to the plant of the company. The tractor and truck 
bore ‘farm’ license plates, the tax paid therefor being the limited 
fee provided by Section 6292, General Code, for trucks used ex- 
clusively by farmers in farm use as therein defined. It is con- 
tended by Hardy that, as an employee of Saunders Mills, Inc., he 
was so using the truck and tractor in the transportation of the 
alfalfa which had been cut and harvested by his employer for the 
reason that his employer, to the extent that it had the right to go 
upon the land of the farmer to cut and harvest the growing alfalfa, 
was a farmer engaged in the business of farming. This contention 
seems not to have been within the contemplation and intent of the 
statute as expressed therein. It provides in part that: 
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“For each farm truck which is owned, controlled or operated 
by one or more farmers exclusively in farm use as hereinafter de- 
fined, and not for commercial purposes. * * * * 


“‘For the purposes of this act, use of a farm truck is defined 
as one used in the transportation from the farm of products of the 
farm, including livestock and its products, poultry and its products, 
floricultural and horticultural products * * *,’ 


“The primary and, in fact, only business of Saunders Mills, 
Inc., as shown by the record herein, was the processing of alfalfa 
hay and producing meal therefrom. Its vocation was not that of 
a farmer. Clearly it did not own, control or operate a farm within 
the meaning of the statute and it was not entitled to the benefit 
of the license fee which the statute accords to farmers. 


“The judgment of the Court of Common Pleas is therefore 
affirmed. Judgment affirmed.” 


February 5, 1955 
PENITENTIARY 
Parole Violation, Loss of Good-time Credits Earned Under Section 83-450 


REQUESTED BY: Herbert H. Hann, Warden, Nebraska State Peni- 
tentiary, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTION: 1. Does a parole violation automatically forfeit 


good-time credits earned under section 83-450? 
CONCLUSION: Yes. 


QUESTION: 2. May any portion of the time so lost be later 
restored? 


CONCLUSION: No. There is no authority to restore any good-time 
credits lost through parole violation. 


We call your attention to an opinion issued by this office under 
date of March 29, 1950, (Report of the Attorney General, 1949-1950, p. 
703), which relates to the loss of good-time credit authorized by sec- 
tion 29-2632. Your questions, however, relate to good-time credits au- 
thorized by section 83-450, which reads as follows: 


“The Board of Control may grant to prisoners, who occupy a 
position classified by the Board of Control as being entitled to that 
privilege, a diminution of time from their sentences, in addition 
to that provided for in section 29-2632, according to general rules 
to be prescribed by the board. The grants shall be conditioned on 
good behavior, a cheerful compliance with rules, diligence in work, 
and fidelity to trust. A diminution of time granted under this sec- 
tion shall not exceed the rate of two months for each year.” 


The answer to your first question is found in section 29-2628, which 
states in part as follows: 
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“Tf any prisoner in the judgment of the Board of Pardons shall 
violate the conditions of his parole or release as fixed by the board, 
he shall thereafter be treated as an escaped prisoner owing service 
to the state, and shall be liable, when arrested, to serve out the 
unexpired term of his maximum possible imprisonment, * * * *,” 


This statute automatically revokes all good-time credits, including 
those authorized by section 83-450, when a parolee violates his parole 
and is returned to the institution. 


Your second question must be answered in the negative. There is 
no authority to restore any good-time credits lost through parole viola- 
tion and a parole violator is entitled to only such diminution of time 
as he may thereafter earn under section 29-2632, or pursuant to the 
rules adopted by the Board of Control under section 83-450. 


February 10, 1955 
PAUPERS 


Hospitalization, Authority of County Board to Contract for; 
Appropriation of Funds for 


REQUESTED BY: Mr. Keith J. Kovanda, Garfield County Attorney, 
Burwell, Nebraska. 


OPINION BY: Clarence 8. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: 1. May the County Board, under the provisions of 


the statutes relating to Welfare Aid, contract with 
a local hospital owned by the City for three or more 
beds, at an agreed rate per year, for the purpose of 
having these beds available for all and any welfare 
patients who may need hospitalization? 


CONCLUSION: Yes. 


QUESTION: 2. If the answer to the above question is “yes”, 
may appropriation for payment of the cost thereof 
be made from the County Relief Fund immediately, 
providing there are sufficient funds available, or 
must this new expenditure be included in the next 
fiscal year’s budget and then appropriated? 


CONCLUSION: Yes. 
1. Section 68-104, R.R.S. 1943, provides as follows: 


“The county board of each county shall be the overseers of the 
poor and are vested with the entire and exclusive superintendence 
of the poor in such county; Provided, the county board may employ 
a physician or physicians by the year to furnish such medical serv- 
ice as may be required for the poor of its county. In providing 
medical and hospital care for the poor, the county board shall make 
use of any existing facilities, including tax supported hospitals and 
charitable clinics so far as the same may be available. The county 
board shall have authority to arrange or contract for medical, 
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surgical and hospital services at such rates as may be determined 
and the county shall not be liable for any such services not ex- 
pressly authorized by the county board.” 


It is our opinion that section 68-104 gives the county board ample 
authority to enter into a contract with the local city hospital to pro- 
vide beds for welfare patients. 


2. Section 23-916, R.R.S. 1943, provides that after the adoption of 
the county budget no officer, department or expending agency of the 
county shall expend or contract to expend money not provided ‘for in 
the budget, or for the expenditure of money in excess of the sum pro- 
vided for such purposes in the budget. However, if there is actually 
sufficient money in the County Relief Fund which has been appropriated 
for the care of welfare patients, there appears to be no reason why such 
money may not be used immediately, to the extent that such funds are 
available, for the purpose of providing beds in the hospital to be used 
in caring for welfare patients. Of course, when the county budget is 
adopted for the next fiscal year, it should include an appropriation for 
the care of such patients for the ensuing year. 


February 9, 1955 
COUNTY TAX LEVY 


Roads 
REQUESTED BY: Ward C. Urbom, County Attorney, Arapahoe, Ne- 
braska. 
OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: May the funds raised under section 77-1605.02 be 


used for the purpose of matching funds with the 
federal government in the construction and im- 
provément of secondary roads within the county 
where there is a special levy authorized in section 
77-1605.01 for funds to match federal allowances. 


CONCLUSION: No. 


In this connection we herewith quote the sections of the statutes 
which are pertinent to your inquiry. 


“The county boards of the several counties are authorized to 
levy a tax of not to exceed one mill on the dollar upon the as- 
sessed value of all the taxable property in such county, except in- 
tangible property, in addition to all other levies authorized by law, 
for the purpose of raising funds to cooperate with the government 
of the United States in projects for the construction and improve- 
ment of the principal and secondary feeder roads within the county, 
including farm-to-market roads, rural free delivery mail routes, 
and public school bus routes, either outside of municipalities or 
inside of municipalities having a population of less than five thou- 
sand inhabitants. The funds raised by such special levy may, at the 
discretion of the county board, when suitable projects involving the 
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use of funds from the United States government are not available 
or deemed feasible by the county board, be used for general road 
purposes.” (Section 77-1605.01) 


“The county boards of the several counties are authorized to 
levy a tax of not to exceed one mill on the dollar upon the assessed 
value of all the taxable property in such county, except intangible 
property, in addition to all other levies authorized by law for the 
purpose of raising funds to improve farm-to-market roads within 
the county. The funds raised by such special levy shall be used 
exclusively for the improvement of such roads. The funds so raised 
shall not be transferred to any other fund of the county.” (Sec- 
tion 77-1605.02) 


In regard to the above sections we call your attention to the fact 
that section 77-1605.01 was passed by the legislature in 1945, and 77- 
1605.02 was passed in 1947. The 1945 legislature provided that “the 
funds raised by such special levy may, at the discretion of the county 
board, when suitable projects involving the use of funds from the 
United States government are not available or deemed feasible by the 
county board, be used for general road purposes,’ and we believe that 
it must be construed that the legislature intended that the funds raised 
by the one mill levy under this section should be the only funds with 
which the county could match federal funds. 


Section 77-1605.02, above-quoted, provides an additional one mill 
levy for the improvement of “farm-to-market roads within the county”, 
but we do not believe that the legislature intended for the funds to be 
raised by 77-1605.02 to be used in cooperation with the government of 
the United States in projects for the construction and improvement of 
the principal and secondary roads within the county. 


The dates of the passage of these two acts are quite important inas- 
much as 77-1605.01 was passed in 1945, and 77-1605.02 was passed in 
1947, and had the legislature intended for the funds raised under 77- 
1605.02 to be used in cooperation with the “government of the United 
States”, the legislature would have said so inasmuch as it was a sub- 
sequent act giving the counties an additional one mill levy for the pur- 
pose of improving the roads. 


We further call your attention to the fact that both of the above- 
quoted sections were amended by the 1953 legislature. However, the 
only amendment made was changing the word “actual” to “assessed” 
in both of the above-cited sections. It might be sensibly construed that 
this was a minor amendment to comply with the general laws upon 
taxation. However, it is an inevitable conclusion that the two above- 
quoted sections were before the legislature in 1953, and had they de- 
sired to include 77-1605.02 under the provisions to “cooperate with the 
government of the United States” the legislature would have amended 
77-1605.02 to comply with the provisions of 77-1605.01. 


Under the provisions of 77-1605.02 the funds raised by its special 


levy shall be used exclusively for the improvement of “farm-to-market 
roads within the county.” 
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February 11, 1955 
COUNTY TREASURER 


Liability of Surety of County Treasurer for Loss Caused by 
Theft or Burglary 


REQUESTED BY: Elmer M. Scheele, County Attorney, Court House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: Are the sureties on the bond of a county treasurer 


released from liability for loss of funds held by the 
treasurer, caused by robbery or burglary? 


CONCLUSION: No. 


The bond given by a county treasurer obligates the principal and 
sureties for the faithful discharge of all duties required by law of the 
principal. Section 11-114, R.R.S., 1943. He must account for all funds 
and property held by him. Section 11-117, R.R.S., 1943. He shall be 
responsible on his bond for all funds which come into his possession. 
Section 11-121, R.R.S., 1943. His bond shall be held as security for the 
payment of all taxes collected by him on behalf of other political sub- 
divisions, and for the state. Section 77-1762, R.R.S., 1943. 


The decisions of the various states as to the character of the re- 
sponsibility assumed by public officials are not in harmony. The greater 
number of states adhere to the doctrine of strict liability and that such 
public officials are insurers of the safety of the fund held by them. A 
minority of the states have adopted the view that public officials are 
bailees only, and as such, are bound only to exercise good faith and 
reasonable skill and diligence in discharging their duties. See Annota- 
tion, 93 A.L.R. 819. 


The basis for the theory of strict liability is found in United States 
v. Prescott, 3 (Howard) U.S. 578. The public treasurer had posted bond 
“to truly and faithfully continue to execute and discharge all the duties 
of said office’, and part of the funds were stolen. The court stated: 


“The obligation to keep safely the public money is absolute, 
without any condition, express or implied; and nothing but the 
payment of it, when required, can discharge the bond—Public policy 
requires that every depository of the public money should be held 
to a strict accountability.” 


In this case the treasurer and the sureties were not discharged from 
the bond, and the fact that there was no fault or negligence involved 
was held to be immaterial. This case has been cited with approval and 
followed on numerous occasions in those jurisdictions following the 
strict liability theory, the latest case being Cecil v. Gila County, 227 P. 
217 (Arizona) 1951. Theft was held not to be a defense and the form 
of the bond was “to faithfully perform such duties as may be imposed 
on him by law.” 


Nebraska has followed the rule that the status of a public official 
is that of insurer of the fund entrusted to them. Most of the cases in 
Nebraska involve loss of funds due to bank failures, and we are unable 
to find any case in this jurisdiction where action was brought on a 
treasurer’s bond due to loss from theft. However, the court in Bush v. 
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Johnson County, 48 Neb. 1, referred to State v. Sheldon, 10 Neb, 452, 
an action to oust the county treasurer from office because of a shortage 
of funds due to theft. In the Bush case appears this language: 


“In the opinion in the case of State v. Sheldon, 10 Neb. 452, 
in stating the liability of a treasurer for public funds it was held: 
‘The fact that the public funds have been stolen from the treasurer 
is no legal justification for the failure of the treasurer to account 
for them.’ This was not a case, however, wherein the recovery of 
the public funds was the object of the action, but was one in the 
nature of a quo warranto to oust the defendant from the office of 
county treasurer of Greeley county, and in reaching a conclusion 
as to whether the treasurer had been guilty of neglect of duty as 
an officer it was observed: ‘This being the case, the county treas- 
urer having failed to account for the moneys in his hands properly 
chargeable against him as treasurer, is guilty of willful neglect of 
duty and may be removed from office. And the fact that the 
moneys were stolen is no legal justification for the failure to ac- 
count for them.’” 


It has been said that the only way a retiring county treasurer can 
satisfy the law in Nebraska and not be obligated on his bond is to hand 
all funds in money over to his successor. Cedar County v. Jenal, 14 Neb. 
254. The responsibility of public officials in this state has been more 
recently defined in Village of Hampton v. Gausman, 186 Neb. 550, 
where the court stated: 


“The liability of a public officer in this state for funds en- 
trusted to his care by virtue of his office is that of an insurer, 
except as it has been modified by statute.” 


The only modification on this liability is found in Section 77-2329, 
R.S. Supp., 1943, the effect of which is to relieve the treasurer from 
liability on his bond where money is deposited under direction of the 
county board and proper security given. However, under this section it 
was held that a treasurer and his surety were liable where the securi- 
ties from the bank were not of the class defined by statute, even though 
the Board had approved the bank as a depository bank. Garfield County 
v. Pearl, 188 Neb. 810. The general rule of strict liability in Nebraska 
was restated here and it appears that the main question that concerned 
the court was that “the county treasurer failed to turn over to his suc- 
cessor at the end of his term the amount of money involved in this 
action.” See Thurston County v. Chmelka, 135 Neb. 342. 


Our court has also stated that the form of the bond given by public 
officials is immaterial. The statute determining duties and fixing lia- 
bilities of the official constitutes part of the bond, and the scope of the 
statutory obligation would not be limited by any provision of the bond. 
Hampton v. Gausman, supra. 


We conclude that in Nebraska a public official is an insurer of the 
funds held by him in his official capacity, with the one exception above 
noted and not material here. The “faithful discharge of all duties re- 
quired by law” includes the obligation to account for all funds held by 
him and the further obligation to turn such funds over to his successor. 


We believe a loss caused by theft or burglary, regardless of negli- 
gence or good faith, would impose liability on the bond. As stated in 
Thurston County v. Chmelka, supra, “This may be a harsh rule, but 
this highest standard of responsibility is based on public policy.” 
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February 16, 1955 
MENTAL HEALTH 


Claims for Care of Mentally Ill Persons in State Institutions— 
Collection from Guardianship Estates 


REQUESTED BY: Paul W. Eagleton, County Attorney, Tekamah, Ne- 


braska. 


OPINION BY: Clarence S. Beck, Attorney General; 


Homer L. Kyle, Assistant Attorney General. 


QUESTION: 1. Does the County Court have jurisdiction to hear 


and determine claims against a guardianship, or 
would suit have to be filed in a separate action 
against the guardian? 


CONCLUSION: The county court has jurisdiction to hear and de- 


termine such claims as a part of the administration 
of the estate of the incompetent. 


QUESTION: 2. If the County Court can hear and determine 


claims against a guardianship, is it limited to claims 
of $1000.00 or less? 


CONCLUSION: There is no limit to the amount of the claims which 


the court has jurisdiction to hear in the administra- 
tion of incompetent persons, The constitutional limit 
on the jurisdiction of county courts in civil cases 
does not apply to proceedings of this nature. 


QUESTION: 3. Would a claim filed by the county treasurer 


three years ago be actionable for the period of 4 
years prior to date of filing, or would a new claim 
have to be filed and recovery limited to 4 years 
from the date of the recent filing? 


CONCLUSION: Claims for reimbursement of payments made more 


than four years before the claim was filed in county 
court are barred by the statute of limitations. The 
filing of the claim in court stays the running of the 
statute of limitations and the fact that the claim is 
not acted on by the court for a period of three years 
after it was filed does not affect its validity or re- 
quire the filing of a new claim. 


Section 83-352, R.R.S. 1943, Provides: 


“If any patient in a state hospital for the mentally ill * * * * * 
is possessed of an estate and income sufficient to meet the expense 
of his care and maintenance in the hospital without depriving those 
dependent upon such patient or relative for their necessary support, 
the guardian * * * * of such patient shall pay to the superintendent 
of the hospital, quarterly, during the time the patient is in the 
hospital, a sum to be fixed by the Board of Control which shall be 
m an amount equal to the per capita cost of maintaining the patient 
in the hospital. The amounts to be paid to the hospital under this 
section shall constitute a claim against the estate of the patient and 
be collectible therefrom. * * * * It shall be the duty of the county 
board of each county to investigate all unpaid claims and cause 
action to be brought in the name of the county by the county at- 
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torney to recover thereon, where it is probable that some recovery 
can be made.” 


Section 16, Art. V, Constitution of Nebraska, limits the jurisdiction 
of County Courts in civil actions to cases where the debt or sum claimed 
shall not exceed one thousand dollars. 


Section 38-501, R.R.S. 1943, provides: 


“Every legally appointed guardian, whether for a minor or for 
any other person, shall pay all just debts due from the ward out of 
his personal estate and the income of his real estate, if sufficient; 
or if not, then out of his real estate, upon obtaining license for the 
sale thereof, and disposing of the same in the manner provided by 
law. 


In the case of Thomas v. First National Bank of Bayard, 112 Neb. 
847, 201 N.W. 905, it was held that a judgment against an incompetent 
person rendered after appointment and qualification of a guardian could 
not be enforced by the ordinary process of execution but must he col- 
lected through the administration of the estate by the county court. 


1. From an examination of the pertinent statutes and of the cases 
in which they were construed, it seems clear to us that the hearing and 
determination of claims against a guardianship estate for care of the 
incompetent person in a state institution is originally within the ex- 
clusive jurisdiction of the county court as an incident to the adminis- 
tration of the estate of such incompetent person. 


2. We think that it is also clear that such proceedings do not 
come within the Constitutional restriction of $1000 on the jurisdiction 
of the county court in civil actions and that the county court has juris- 
diction to hear and determine the validity of such claims regardless of 
amount. In the recent case of County of Adams v. Ernst, 158 Neb. 15, 
62 N.W. 2d 110, it will be noted that the claim, in the sum of $2,301.75, 
was originally filed and determined in the county court, and the question 
as to the jurisdiction of the court, in view of the amount of the claim, 
was not even raised. It was apparently assumed by all parties, and 
by the court, that the county court had original jurisdiction of the 
matter. 


8. In that case of County of Adams v. Ernst, 158 Neb. 15, 62 N.W. 
2d 110, the Supreme Court held that the claim of the county for all 
quarterly payments for the care of an insane person which were made 
more than four years before the claim was filed in the county court, 
were barred by the statute of limitations. It is our opinion that a claim 
may include demand for reimbursement of all payments made within 
a period of four years prior to the date the claim is filed in county 
court, but that the filing of the claim in county court stays the running 
of the statute and that the fact that the claim has remained on file 
for three years without being acted upon does not affect its validity 
or require the filing of a new claim. 
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February 25, 1955 
BOARD OF EDUCATIONAL LANDS AND FUNDS 
Investment of Permanent Funds; Discretion as to Meeting Dates 


REQUESTED BY: Board of Educational Lands and Funds, By Robert 
D. Hiatt, Secretary; Capitol Building, Lincoln, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Richard H. Williams, Assistant Attorney General. 
QUESTION: Can the board invest money of the permanent trust 


fund in Federal Land Bank securities? 
CONCLUSION: No. 


QUESTION: Can the meeting dates of the board be changed from 
the second and fourth Mondays of each month and 
set at the discretion of the board? 


CONCLUSION: No. 


Farm loan bonds of the Federal Land Bank are of two types: fed- 
eral land bank and joint stock land bank bonds. Both are secured by 
collateral deposited with a farm loan registrar, and not by the credit 
of the United States government. U.S.C.A., Tit. 12, Sec. 651. 


It has been held that joint stock land bank bonds are not obligations 
of the United States for which the United States is liable, notwithstand- 
ing a statute declaring them to be instrumentalities of the United States. 
Bankers Farm Mortg. Co. v. United States, 69 F. Supp. 197, 201, 107 Ct. 
Cl. 540. The same conclusion must be applied as to the federal land 
bank bonds, since they are similar in material details. 


For the reason that such bonds are not obligations of the United 
States government, we conclude that they are not “United States se- 
curities” within the meaning of 72-202, R.S. Supp. 1953, and that money 
of the permanent trust fund may not be so invested. 


Section 8-712, R.R.S., 1943, authorizing the State of Nebraska to 
invest its funds in securities of national mortgage associations, is not 
applicable. The permanent school fund does not belong to the State of 
Nebraska. The state is the trustee of the fund for the benefit of the 
common schools. The permanent school fund can be invested only as 
specifically authorized by law. 


It is a familiar rule of statutory construction that where a statute 
prescribes a time for the doing of an official act, or expresses that the 
act be done within a certain time, the use of the word “shall” is merely 
directory as to time involved. This is a departure from the broad gen- 
eral principle that ordinarily the inference is that “shall” means “shall” 
and “may” means “may,” as being either mandatory or directory. Gen- 
erally, the justification for the departure is that the particular time is 
not of the essence or the language shows that the designation of time 
was not intended as a limitation of power or right. No iron-clad rule 
can be laid down for every instance. Whether statutory provisions are 
directory or mandatory must ordinarily be determined by the intent of 
the Legislature as gleaned from the whole statute. See, Burkley v. City 
of Omaha, 102 Neb. 308, 167 N.W. 72; State v. Grimm, 115 Neb. 230, 
212 N.W. 437; Miller v. Schlereth, 151 Neb. 33, 36 N.W. 2d 497; State 
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ex rel. Smith v. Nebraska Liquor Control Commission, 152 Neb. 676, 
42 N.W. 297; State ex rel. Raitt v. Peterson, 156 Neb. 678, 57 N.W. 2d 
280. 


L. B. 2, Sixty Seventh Session provides in part: 


“(3) The Board of Educational Lands and Funds shall main- 
tain an office in the State Capitol at Lincoln and shall meet in its 
office on the second and fourth Mondays of each month.” 


This same language has been a part of the law since 1935. It is 
our opinion that all provisions of this sentence are mandatory. The 
statute is directed to public officers. Many persons are directly inter- 
ested in the agenda which regularly accrues and which requires action 
by the board. These people are entitled to knowledge of the time at 
which the board will meet. The Legislature has acted to apprise all 
such interested persons by means of a statutory declaration of the 
times of the meeting of the board. It is not within the discretion of 
the board to alter this arrangement by rule or agreement. 


March 1, 1955 
SCHOOLS 
State Board of Education: Powers, Duties 


REQUESTED BY: F. B. Decker, Commissioner of Education, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: Is section 79-328 subsection (5) (c), R.R.S, Ne- 


braska 1943, 1953 Supplement constitutional? 
CONCLUSION: Yes. 


The portion of the above section referred to which was passed by 
the legislature in 1953 and became effective on September 14, 1953, 
reads as follows: 


“The State Board of Education shall have the power and it 
shall be its duty: * * * (5) * * * (6) establish standards and pro- 
cedures for classifying, approving, and accrediting schools, including 
the establishment of minimum standards and procedures for ap- 
proving the opening of new schools, the continued legal operation 
of all schools, and for the approval of high schools for the collec- 
tion of free high school tuition money, * * *.” 


We also call your attention to section 79-1247.02, R.R.S. 1943, 1953 
Supplement which reads as follows: 


“(1) The State Department of Education shall establish a pro- 
cedure for accrediting the elementary and secondary schools of 
Nebraska, both public and private. The major purposes of such 
procedure shall be to maintain adequate school programs, and to 
encourage and assist schools in their purpose of increasing better 
instructional opportunities for the boys and girls of Nebraska. 
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(2) The Commissioner of Education is authorized to appoint 
an accreditation committee, which shall be representative of the 
educational institutions and agencies of the state and shall include 
as a member the director of admissions of the University of Ne- 
braska. 


(3) The accreditation committee shall be responsible for: (a) 
Formulating appropriate standards and policies with respect to 
the accreditation and classification of schools, and (b) making 
recommendations annually to the commissioner relative to the ac- 
ereditation and classification of individual schools. No school is to 
be considered for accreditation status which has not first fulfilled 
all requirements for an approved school. 


In a recent opinion of the State Supreme Court, School District 
No. 39 v. Decker, 159 Neb. 694, the court held that the last sentence 
of section 79-307, R.R.S. 1943, was unconstitutional. The sentence so 
held unconstitutional reads as follows: 


“He shall also formulate rules and regulations for the ap- 
proval of all high schools for the collection of free high school tui- 
tion money.” 


In the above decision of the Supreme Court we call your attention 
to the following portions of the courts opinion: 


“In that connection, section 79-1247.02, R.R.S. 1943, was also 
found to be constitutional. However, that question was not made 
an issue either factually or by any pleading filed by the parties 
herein. Such section was also evidently relied upon by the trial 
court in arriving at its final conclusions, and for the purpose of 
argument only, we may assume its constitutionality. However, such 
section deals solely with the accreditation and classification of ele- 
mentary and secondary schools by an accreditation committee ap- 
pointed by the Superintendent of Public Instruction. We conclude 
that it has no controlling relation to the validity of section 79-307, 
R.R.S. 1943, which deals solely with approval by the Superintendent 
of Public Instruction of all high schools for the collection of free 
high school tuition. In fact, section 79-1247.02, R.R.S. 19438, clearly 
provides that no school is to be considered by such accreditation 
committee for accreditation status which has not first been ap- 
proved by the Superintendent of Public Instruction. Thus, accredi- 
tation and approval are two separate and entirely different duties 
imposed by separate statutes upon different officers. * * * For 
reasons hereinafter set forth, we conclude that only the last sen- 
tence of section 79-307, R.R.S. 1943, is unconstitutional as a dele- 
gation of legislative authority in violation of Article II, section 1, 
and Article III, section 1, Constitution of Nebraska, and that Rule 
III-3 promulgated by defendant is invalid and unenforceable because 
neither section 79-307, R.R.S. 1943, nor any other statute in pari 
materia therewith contains any limitations or standards making 
approval of high schools dependent in any manner upon the num- 
ber of its students as defendant has legislatively attempted to do. 
In that connection, defendant has called our attention to sections 
79-328 and 79-701, R.S. Supp., 1953. However, such sections did 
not become effective until September 14, 1953, and thus have no 
controlling application here.” 


In view of the above statements of the court in School District 
No. 39 v. Decker, it is our opinion that the Supreme Court excluded 
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from its consideration the provisions of sections 79-328, R.R.S. 1943, 
1953 Supplement and section 79-1247.02 R.R.S. 1943, 1953 Supplement. 


It is our opinion that the two above quoted sections, which are now 
in full force and effect, cure all of the objections raised by the Supreme 
Court to the last sentence above quoted and criticized by the court. 


March 4, 1955 
PUBLIC POWER AND IRRIGATION DISTRICTS 


Payment in Lieu of Taxes; Prospective or Retrospective 
Operation of Legislation 


REQUESTED BY: C. Thomas White, County Attorney, Columbus, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Richard H. Williams, Assistant Attorney General. 
QUESTION: Whether property, as contemplated by sections 70- 


651 and 70-652, R.R.S. 1943, purchased or acquired 
by a public power or a public power and irrigation 
district before 1939 is subject to payments in lieu 
of taxes? 


CONCLUSION: No. 


Section 70-651, R.R.S. 1943 pertains to public power or public power 
and irrigation districts and provides: 


“Whenever any such district shall purchase or acquire the plant 
or property of an existing privately owned public utility furnishing 
electrical energy for heat, light, power, or other purposes, for use 
within this state, such purchase shall be upon the condition ex- 
pressed in the contract of purchase and instrument of conveyance 
that such district as long as it shall continue to be the owner of 
such property, shall annually pay out of its revenue, to the State 
of Nebraska, county, city, village and school district in which such 
public utility property is located, in lieu of taxes, a sum equal to 
the amount which the state, county, city, village and school dis- 
trict received from taxation, including occupation taxes, from such 
property or from the person, firm or corporation owning the same 
during the year immediately preceding the purchase or acquisition 
of such property by such power district. The directors of any such 
district shall not incur any personal liability by reason of the mak- 
ing of such payments.” 


Section 70-652, R.R.S. 1943, provides: 


“Whenever any such district shall purchase or acquire from a 
person, firm or corporation other than a privately owned utility, 
any real property used or useful for the purposes for which such 
district shall have been created, such district, as long as it shall 
continue to be the owner of such real property, shall annually pay 
out of its revenue, to the State of Nebraska, county, city, village, 
township and school district in which such real property is located, 
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in lieu of taxes, a sum equal to the amount which such state, county, 
city, village, township or school district received from taxation from 
such real property from the person, firm or corporation owning the 
same, during the year immediately preceding the purchase or 
acquisition of such real property by such power district or by such 
power and irrigation district. The county board, sitting as a board 
of equalization, may, in any year subsequent to the purchase or 
acquisition of such property by such power district or by such 
power and irrigation district, determine the amount that such dis- 
trict shall pay out of its revenue to the State of Nebraska and its 
several governmental subdivisions, in lieu of taxes, which sum shall 
be as equity and justice may require, notwithstanding the amount 
which the state and its governmental subdivisions may have re- 
ceived from taxation during the year immediately preceding the 
purchase or acquisition of such real property. The directors of any 
such district shall not incur any personal liability by reason of the 
making of such payments.” 


We are of the opinion that these statutes, first enacted in 1939, 
can be given prospective operation only. We find no indication that the 
Legislature, in any respect, intended that a retrospective operation be 
applied. On the contrary, the words, “Whenever any such district shall 
purchase or acquire - -”, appear more appropriately to apply to property 
purchased or acquired following the date of enactment of the statute. 
Furthermore, certain language of 70-651 makes this interpretation quite 
conclusive. It is: “such purchase shall be upon the condition expressed 
in the contract of purchase and instrument of conveyance that such 
district as long as it shall continue to be the owner of such property, 
shall annually pay out of its revenue, - - - -”. Beyond doubt, this lan- 
guage refers to contracts to be made at some date after the effective 
date of the act. 


Section 70-652 does not contain the immediately above quoted words 
from 70-651, but its language, like 70-651, is prospective in general 
meaning. Both 70-651 and 70-652 are a part of the same section of the 
1939 and 1943 acts. We find no language of 70-652 which persuades 
us that retrospective operation of the law was intended. 


It is firmly established law that a legislative act will operate pros- 
pectively only, unless legislative intent and purpose that it should oper- 
ate retrospectively is clearly disclosed. Arterburn v. Vandemoer, 157 
Neb. 68, 58 N.W. 2d 606; State ex rel City of Grand Island v. Union 
Pacific R. Co., 152 Neb. 772, 42 N.W. 2d 867; School District of Omaha 
v. Adams, 151 Neb. 741, 39 N.W. 2d 550. 


It is therefore our opinion that the payments in lieu of taxes pro- 
vided for by sections 70-651 and 70-652, supra, apply to property pur- 
chased or acquired by public power or public power and irrigation dis- 
tricts subsequent to the effective date of L.B. 168, Fifty-Third Session, 
Laws of 1939. 


March 4, 1955 
SCHOOLS 
Plan of Reorganization—Voting 


REQUESTED BY: F. B. Decker, Commissioner of Education, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 


QUESTION: Do the provisions of section 79-426.09 require that 
all of the legal voters in a detached district vote as 
a separate unit or only those people in those dis- 
tricts who actually reside near another high school 
district vote as a separate unit? 


CONCLUSION: All of the voters of the prior existing district which 
have been effected by the change of school district 
reorganization are entitled to vote on the proposed 
plan of reorganization. 


The present pertinent portions of section 79-426.09 provide: 


«s * = Provided, that no district or districts where the major 
portion of such district or districts is a distance greater than half- 
way to the next Class II, II, IV, V, or VI school district may be 
included in the voting unless the separate area is more than a dis- 
tance halfway from the nearest corporate limits of the city or vil- 
lage in which the schools are operated to the nearest corporate 
limits of the city or village of the next Class II, III, IV, V, or VI 
school district shall be organized into a voting unit by itself, with 
the requirement that at least fifty-five per cent of the voters are 
in favor of being annexed in the new school district or to remain 
in their former rural districts and subject to future inclusion in 
the already established school district closer to it. * * *” 


We further call your attention to some additional language in the 
above cited section, which while not strictly applicable, indicates the 
intent of the legislature relative to the reorganization of school dis- 
tricts involving territory lying in two or more counties: 


“ * * * A plan for the reorganization of school districts in- 
volving territory lying in two or more counties shall be prepared 
by joint action of a special committee composed of not less than 
three members of the county committee of each county involved, 
which plan shall, for purposes of submission to the state committee 
and at the special election provided in section 79-426.15, be incor- 
porated into the comprehensive plan of the county which has the 
largest number of pupils residing in the proposed joint district.” 


The pertinent portion of section 79-426.15 provides in part: 


“(5) In any election held as is provided for in this section, 
all the rural territory in the proposed changes shall vote as a unit; 
Provided, that if in the proposed district there is included within 
the boundaries of an existing Class I district all or any part of an 
incorporated village, then the whole of the Class I district shall 
constitute a separate voting unit. If any existing high school dis- 
trict is included in the proposed district, it shall constitute a sepa- 
rate voting unit.” (Emphasis supplied) 
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An analysis of the above quoted sections of the statutes might in- 
dicate that at first blush that there would be some ambiguity in the 
language of the legislature. 


However, construing the portions of the two above quoted statutes 
together, it is our opinion that the entire district which is being sepa- 
rated should vote as a unit. 


In this connection, we call your attention to a portion of the lan- 
guage of L.B. 237 now pending before the Nebraska Legislature which 
is an amendment to section 79-426.09 and is apparently intended to 
cure the ambiguity above noted and conforms to the reasoning of this 
opinion. 


The pertinent portions of the above proposed amendment reads as 
follows: 


“# * * When the greater portion of a Class I district to be in- 
cluded in a reorganization of school districts is nearer to the cor- 
porate limits of another city or village in which there is located 
a Class II, III, IV, V, or VI school district, such reorganization 
shall not be carried out unless fifty-five per cent of the voters of 
the Class I district voting as a separate unit approve the reorgani- 
zation plan, and if fifty-five per cent of the voters of such district 
fail to approve the reorganization plan the district shall remain a 
Class I district. * * *” 


In view of the foregoing, it is our opinion that all of the people in 


the district who are qualified to vote on the questions of reorganization 
are entitled to vote on the proposed plan. 


March 11, 1955 
COUNTY OFFICERS 


Salaries 
REQUESTED BY: Dean L. Donoho, County Attorney, Valentine, Ne- 
braska. 
OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: May the county board fix two different salaries for 


county officers depending upon the number of hours 
per week that they keep their offices open? 


CONCLUSION: No. 


You state in your inquiry that the county board fixed the salary 
of the county treasurer and other county officers at least 60 days prior 
to the time for closing of filing. In the case of the county treasurer, the 
county board fixed an alternate salary of $3300.00 per annum if he kept 
his office open six days a week and $3150.00 per annum if he kept his 
office open only five and one half days per week. 


We do not believe that it is within the province or power of the 
county board to so act in setting the salaries. 
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In this connection, we call your attention to the following pertinent 
language of section 23-1114, R.R.S. 1943, Reissue of 1954: 


“The salaries of all officers, deputies, and employees of the 
county, excepting the members of the county board and the county 
judge, shall be fixed by the county board at least sixty days prior 
to the closing of filings of certificates of nomination to place names 
on primary ballot for the respective offices; * * *.” 


We further call your attention to portions of an official opinion 
of this office under date of March 16, 1953. Report of the Attorney 
General 1953-1954, page 66, where we said in part: 


“The power to fix the working hours of county officers and 
employees, and to determine the hours when the office shall be 
open to the public, is vested, as to each office, in the respective 
county officer as an implied administrative power of his office, in 
the absence of statutory regulation. 
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“Within these bounds, it is, in our opinion, within the authority 
of each county officer to determine the working hours of himself 
and his employees, and the hours during which his office shall be 
open to the public. We believe that the county board has no au- 
thority to fix the hours of employment and hours during which the 
office is open to the public for any county office except its own 
and such offices as are placed by law under its control and super- 
vision. Each elective county office is vested with similar adminis- 
trative powers as to his own office.” 


In an interpretation of this opinion it is clear that the county 
board may not prescribe the office hours of other county offices. The 
effect of the board action in setting two different salaries based on 
office hours has exactly that effect. 


The salary is an emolument to the office for which the officer was 
elected and cannot be subject to the whim of the county board in at- 
tempting to prescribe certain working hours. 


We call your attention to Bishop v. City of Omaha, 130 Neb. 162, 
264 N.W. 447, where our court said: 


“There is no question but what the city council of Omaha had 
the power to suspend any member of the fire department for eco- 
nomic reasons, and that it was clearly within the right of the city, 
when the council had good reason to believe the funds of the de- 
partment would be exhausted in 1932, to suspend each fireman for 
three days each month, but it does not follow that the city officers 
could, in addition to the suspension provided in a resolution, arbi- 
trarily deduct additional sums from such salary, and the trial 
court was right in holding that the firemen were entitled to re- 
cover judgment for such additional sums so deducted.” 


See also Scott v. Scottsbluff County, 106 Neb. 355, 183 N.W. 573. Abbott 
v. Hayes County, 78 Neb. 729, 111 N.W. 780, 70 A.L.R. 972. 


It is our opinion that the county is liable to the county treasurer 
for his full salary of $3300.00 per annum, and likewise the other county 
officers are entitled as salary the highest amount fixed by the county 
board pursuant to section 23-1114 Supra. 
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March 16, 1955 
TAXATION 
Correcting Tax List After Taxes Have Been Paid 


REQUESTED BY: Alan L. Steinacher, Saline County Attorney, Wilber, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General, 


QUESTION: May the county assessor correct an error in the tax 
list after taxes have been paid, where the error 
consists of placing the wrong tax levy in the tax 
list? 


CONCLUSION: No. 


It appears from your inquiry that in 1954 school district ‘A’ was 
dissolved by the county superintendent and that the territory involved 
was incorporated into district ‘B’ and that notice was given to the 
proper county officials. When the tax list was made up in 1954 the 
real estate which had formerly been in district ‘A’ was assessed at the 
old mill levy rather than the consolidated mill levy which was higher. 
It further appears that part of the landowners in the old district ‘A’ 
have paid their taxes and that after such payments the tax list was 
corrected as to the balance of the taxpayers whose taxes had not been 
paid. 


Section 77-519, R.S. Supp. 1953 provides, in effect, that the county 
assessor, or the county clerk in certain cases, may correct the tax list 
before the tax is paid in case of clerical errors or in cases of erroneous 
assessment. We construe the facts in your case as being a clerical 
error rather than erroneous assessment. 


We believe this Section, in the light of its historical development, 
is not subject to interpretation. It appears that the provisions are clear 
and unambiguous. The satute specifically provides that such clerical 
errors may be corrected before the tax is paid and a detailed procedure 
is outlined in this section for such corrections. It would necessarily 
follow that no corrections could be made in the tax list after the tax- 
payer has, in good faith and without notice of such error, paid his 
taxes. The ultimate result, of course, to the various taxing units will be 
the loss of the revenue which would otherwise have been collected. 


Those sections of the statute pertaining to lands that have not 
been assessed or have escaped taxation for former years do not apply 
to this situation inasmuch as the lands were placed on the tax rolls, 
were properly assessed, and through clerical error the amount of the tax 
was improperly determined. 


We direct your attention to an opinion from this office in the 1951- 
1952 Report of Attorney General, page 47 wherein it was pointed out 
that the tax is not paid in full by payment of the first half only and 
that the tax list could be corrected before the entire tax is paid. 


We do not believe it would be proper at this time for this office to 
express an opinion as to the liability of any county officials involved 
for the reason that a factual determination is necessary as to just what 
officials were involved and for the further reason that such an opinion 
at this time would be improper in the event of future litigation. 
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March 18, 1955 
RAILROADS 
Effect of Full Crew on Diesel Powered Trains 


REQUESTED BY: Nebraska State Railway Commission, State House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: 1. Do sections 74-532 and 74-533, R.R.S., 1943, the 


full train crew laws, apply to trains propelled by 
diesel motors? 


CONCLUSION: i. No. 


QUESTION: 2. What is the meaning of the term “division” as 
used in section 74-536, R.R.S., 1943? 


CONCLUSION: 2. A “division” is that portion of a railroad as- 
signed to the supervision of a superintendent. 


Section 74-532 provides as follows: 


“Tt shall be unlawful for any railroad company doing business 
in the State of Nebraska to operate or run over its road, or any 
part thereof, or suffer or permit to be run over its road, or any 
part thereof, outside of the yard limits, any passenger, mail or ex- 
press train carrying passengers, whose regular equipment consists 
of more than five cars, with a crew, consisting of less than one 
engineer, one fireman, one conductor, one brakeman and one flag- 
man, Passenger trains whose regular equipment consists of five 
cars or less, may be operated with a crew consisting of one engi- 
neer, one fireman, one conductor and one brakeman or flagman.” 


Section 74-533 pertains to freight trains and prescribes comparable 
minimum crews. 


Our court held in Moredick v. Chicago & N. W. R.R. Co., 125 Neb. 
864, that section 74-532 did not apply to gasoline motor cars or motor 
trains. It is common knowledge that gasoline and diesel fuel are both 
derivatives of crude oil and motors operated by either are internal com- 
bustion motors rather than steam propelled. We believe the rules ap- 
plicable to gasoline motors in this respect would also apply to diesel 
motors. The court in that case stated that at the time of the adoption 
of the full crew laws other statutes were adopted pertaining to gasoline 
motor cars and that no crew requirements were set out in those sec- 
tions. 74-526, 527, 528, R.R.S., 1943. The court pointed out the distinc- 
tion between steam trains and motor trains and stated that there was 
no purpose to be served now nor at the time of the enactment of the 
statute in having both an engineer and fireman on motor trains. The 
court concluded this opinion as follows: 


“Since section 74-519, Comp. St. 1929, the ‘full crew’ law, is 
not applicable to motor trains, the order of the railway commission 
is reversed and the complaint dismissed.” 


The Supreme Court of Nebraska has discussed this decision favor- 


ably in Bressler v. Chicago & N.W. R.R. Co., 152 Neb. 732. The lan- 
guage in that opinion clearly shows that a distinction should be made 


Sp 


between motor trains and steam trains where the full crew act is in- 
volved, 


We are of the opinion that the decision in Moredick v. Chicago 
& N.W.R.R. Co., supra, is broad enough to include the requirements 
pertaining to freight trains, set out in section 77-533. Although pas- 
senger trains only were involved in this case the following language 
of the Court indicates that the ruling would apply as well to freight 
trains. At page 866 the Court stated: 


“* * * At the time of the passage of the ‘full crew’ law, motor 
cars were recognized as a different and distinct classification of 
trains and have come to have a definition accordingly which legis- 
lators and everybody else recognize as a separate classification, 
The legislature has not seen fit to prescribe the size and character 
of its crew. Until it does, there is now power lodged in this court 
to require the railroad company to comply with the statute.* * *” 


In answer to your second question, 74-536, R.R.S., 1943, provides 
as follows: * 


“It shall be unlawful for any railroad doing business in the 
State of Nebraska to operate or run over its road from one division 
to another division, or to suffer or permit to be operated or run 
over its road from one division to another division, outside of yard 
limits, any light engine which is not manned with a crew consisting 
of one engineer, one fireman and one conductor.” 


It was held in Burton v. Oregon-Washington R. & Nav. Co., 38 P. 
2d 72 (Oregon, 1934) that a division of a railroad was that part of the 
railroad assigned to the supervision of a superintendent. The court 
adopted this definition from that employed generally by the railroad 
involved. The precise question involved in that case was the establish- 
ment of seniority rights of an employee where two former divisions 
were consolidated into one. It was held that the employees’ rights were 
governed by the consolidated division. The court stated that when an 
operating division is enlarged or contracted, the seniority district also 
enlarges or becomes smaller. 


The result of the application of this definition would be that the 
requirements as to the size of a crew, contained in this section, would 
not apply between two given points, which formerly had been in two 
divisions, if one division is enlarged or consolidated with another to 
such an extent that the same points would then be confined within one 
division. 


March 24, 1955 
SCHOOLS 
Power of a School District to Refuse Admission to Nonresident Pupils 


REQUESTED BY: F. B. Decker, Commissioner of Education, State 
Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
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QUESTION: 1. May a Class III high school district refuse ad- 
mission to pupils who do not reside within that 


district? 

CONCLUSION: i. Yes. 

QUESTION: 2. Is Section 79-4,100 R.R.S. 1943, Reissue 1950 
constitutional? 


CONCLUSION: 2. Yes. 
I 


In answer to your first question we herewith quote you section 
79-4,100, R.R.S. 1943. 


“Any public high school district may refuse admission to any 
or all nonresident pupils.” 


From a mere reading of this statute, it is clear that the Legislature 
intended to give all of the school districts power to refuse admission to 
any and all nonresident pupils. 
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You also inquire as to the constitutionality of the above quoted 
statute, section 79-4,100. We call your attention to the history of the 
present section of the statute under discussion. 


The Legislature first passed the predecessor of this act in 1907, 
Laws of 1907, SF 217, Ch. 121, p. 402, the pertinent portions of which 
are as follows: 


““* * * ® Any public school district unable to furnish accommo- 
dation to nonresident pupils without constructing or renting addi- 
tional buildings, hiring extra teachers, or for other reasonable 
cause, may refuse admission to any or all such nonresident pupils.” 


The above identical provision of the statute was continued in the 
amendments by the legislature of 1919, 1931 and 1939. It was amended 
to its present form by the legislature in 1949. 


Since the 1949 amendment we have been unable to find any de- 
cisions of the Nebraska Supreme Court construing the statute as it 
now exists. However, we call your attention to State ex rel. Baldwin v. 
Dorsey, 108 Neb. 134, 187 N.W. 879, wherein our court in construing 
the earlier statute said: 


“Respondents have not pointed out any statute, applicable to 
the facts herein, which provides that high school districts may 
charge and receive more than the amount fixed by the Legislature, 
and we know of none. In State v. School District, 101 Neb. 263, 
162 N.W. 640, there is an observation which is applicable to the 
present case. It is there said: 


‘The school district is abundantly fortified against imposition 
by reason of the statutory right that is given to it to deny ad- 
mittance when its school accommodations and facilities are insuffi- 
cient to give proper care and attention to its own resident pupils 
as well as to those seeking admittance from another school dis- 
trict.’ ” 
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We believe that the language of the courts in this case in inter- 
preting the language of the former statute clearly permits the inter- 
pretation that the present statute is constitutional. 


We call your attention to State ex rel. Comstock v. Joint School 
District 27 N.W. 829 (Wisc.) wherein the Wisconsin court, in passing 
on your specific problem, said: 


“* * * One feature of that system is, and so far as we are ad- 
vised, always has been, wherever the system has prevailed, that 
the absolute right to the privileges of the school in any given dis- 
trict is confined to children residing in such district, and having 
the prescribed qualifications. We never before heard this proposition 
questioned or doubted and we are aware of no adjudication to the 
contrary. We do not think any court has ever denied the proposi- 
tion. Certainly no case to that effect has been cited to us. 


“It results from what has been said that it is competent for 
the legislature to authorize the several school-districts to admit 
nonresident children to the privileges of their respective schools, or 
to exclude them therefrom. The legislature having conferred such 
authority upon school-districts, (Rev. St. sec. 430, § 12) it is en- 
tirely in the discretion of each district to admit to its school any 
such nonresident children or child, or to refuse to do so. The dis- 
trict is the sole judge as to whether the admission of such non- 
residents will or will not ‘interfere with the accommodation or in- 
struction of the scholars residing therein,’ (section 430, supra,) and 
if it would not so interfere, still the district may lawfully close the 
doors of its school against nonresidents.” 


The Superior Court of Pennsylvania has also interpreted a statute 
similar to ours in Norristown Borough v. Upper Merion, 49 Pa. Superior 
Ct. 561 wherein the court said: 


“Again, the act of 1907 does not make it obligatory to receive 
the pupils from outside districts. ‘The consent of the directors of 
the district in which said high school is located must be first ob- 
tained.’ 


“No doubt the framers of the act of 1907 contemplated that 
the resident pupils of a particular high school might require all 
the accommodations that were available. In such case the directors 
were not expected to receive outside pupils. On the other hand, a 
district may have ample room and a sufficient corps of teachers 
to receive thirteen outside pupils into the various grades without 
incurring any material additional expense.* * * * * 
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“* * * * ‘School districts are but agents of the commonwealth 
and are made quasi-corporations for the sole purpose of the ad- 
ministration of the Commonwealth’s system of public education:’ 
Ford v. School District, 121 Pa. 543. 


See EEE 
“We hold that the act of 1907 is constitutional even if some 
of the state appropriation is applied to the education of outside 


pupils in the high schools of the state. But, as already shown, it 
is not necessary to apply this rule of law because no district hav- 
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ing a high school is compelled to receive outside pupils and if it 
sees fit to do so, under conditions which entail a loss, the act is 
voluntary. 
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“Cited as to the constitutionality of the act: New Castle v. 
Cutler, 15 Pa. Superior Ct. 612; Conn. v. Gilligan, 195 Pa. 504; 
Hughesville Boro. School Dist. v. Wolf Twp. School Dist., 40 Pa. 
Superior Ct. 311; Christiana Boro. School Dist. v. Sadsbury Twp. 
School Dist., 18 Pa, Dist. Rep. 358; Honesdale School Dist. v. School 
Dist., 16 Pa. Dist. Rep. 996.” 


In your particular problem there can be no question of discrimina- 
tion. The statute says that the district may refuse admission to “any 
or all” nonresidents. However, in your inquiry you state that the Class 
III district had decided that “they will accept no students.” Thus, no 
one of the nonresident districts can complain that they are being dis- 
criminated against. 


Our school districts are creatures of statute and have only those 
powers which have been granted them by the legislature. They also have 
all of the powers granted them within reasonable limits. 


It is our opinion that the power granted under 79-4,100 is reason- 
able and the statute is constitutional. 


March 25, 1955 
PROBATION 
Limitation of Time for Revocation 
REQUESTED BY: D. C. Tucker, County Attorney, Minden, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: On June 10, 1952, A was found guilty of a crime, 


sentence was suspended, and A was placed on pro- 
bation for fifteen months. At this time, it is dis- 
covered that A was convicted of a second and a 
third crime, both occurring during the probationary 
period. A served time in the state penitentiary for 
the second crime and was released. He is still serv- 
ing a sentence for the third crime. A’s probation 
for the first crime has not been revoked and he has 
never been sentenced for that crime. Can that pro- 
bation be revoked at this time and sentence pro- 
nounced for the commission of the first crime? 


CONCLUSION: No appropriate action must be commenced during 
the probationary period in order that the court may 
have jurisdiction to revoke the probation. 


The rule prevailing in what is probably the majority of jurisdictions 
is based on a specific statutory declaration to the effect that the par- 
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ticular court may revoke an order suspending sentence and placing on 
probation at any time during the term of probation. This has been 
held to mean that there is no jurisdiction in such court to revoke pro- 
bation after the period of probation has passed. People v. O’Donnell, 
(Cal.) 174 P. 102; Ex parte Miles, (Ohio) 172 N.E. 703; Brooks v. State, 
(Ariz.) 78 P. 2d 498; Commonwealth v. Morgan, (Pa.) 123 A. 337; 
People v. Hodges, (Mich.) 204 N.W. 801; Ex Parte Coots, (Tex.) 212 
S.W. 173; Brozosky v. State, (Wis.) 222 N.W. 311; People v. McMurray, 
(Ill.) 62 N.E. 2d 793. Under some of these statutes it is said that as 
long as probation has been revoked within the probation term, sen- 
tence may be pronounced after said term. People v. Williams, (Cal.) 
151 P. 2d 244. 


Under federal law the proper court may place a defendant on pro- 
bation for such term and under such conditions as is deemed best, and 
it may revoke or modify any condition of probation and change the 
period of probation. The period of probation, together with any ex- 
tension thereof, cannot exceed five years. At any time within the pro- 
bation period, or within the maximum probation period permitted as 
stated aforesaid, the probationer may be arrested for violation of pro- 
bation occurring during the probation period. The statute continues to 
say that as speedily as possible after arrest the probationer shall be 
taken before the proper court; whereupon the court may revoke the 
probation, and, if imposition of sentence was suspended, may impose 
any sentence which might originally have been imposed. U.S.C.A., Title 
18, Sec.’s 3651 and 3653. 


Courts of other states, in the absence of probation laws specifically 
limiting probation periods, have suspended the imposition of sentence 
during the good behavior of the principals. In one such case an indi- 
vidual was sentenced on a conviction occurring sixteen years before. 
Stocks v. State, (Ark.) 286 S.W. 975; Hartley v. State, (Ark.) 42 S.W. 
2d 7. 


While the Nebraska statutes do specifically limit the period of 
probation, they do not state that the order of probation may be revoked 
at any time during the period of probation, or, as with the federal law, 
within an extended period beyond the probation period. Insofar as is 
material to the present question, sec. 29-2219, R.S. Supp. 1953, provides: 


“(1) When any court suspends sentence and places a defendant 
on probation it shall determine the conditions and period of proba- 
tion, which period shall not exceed, in the case of any defendant 
convicted of an offense less than a felony, two years; and in the 
case of any defendant convicted of a felony, five years. 
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“(3) The court or a magistrate thereof may (a) modify the 
conditions and the period of probation referred to in subsections 
(1) and (2) of this section, (b) in case of the violation of such 
probationary conditions, upon motion and showing by affidavit of 
the county attorney, issue a warrant for the arrest of the proba- 
tioner, (c) at any time discharge the probationer, and (d) in case 
of the violation of such probationary conditions, impose any penalty 
which it might have imposed before placing the defendant on pro- 
bation; + * * 4.” 


The question then is, whether the absence in the statute of the 
words, “the court may revoke the probation at any time during the 
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period of probation,” lifts the usual limitation and allows the revocation 
of probation and the sentencing of the subject beyond the originally 
announced period of probation for a violation occurring during that 
period? 


There are three possibilities under the Nebraska statute with re- 
gard to the jurisdiction of the court to revoke probation for. a violation 
occurring during the probation period: (1) the court must revoke, if 
at all, within the term of the probation; (2) the court must revoke, if 
at all, within the term of probation, or within the maximum period of 
probation permissible under the statute; or (3) the court may revoke 
at any subsequent time. 


We have searched extensively for a decision under a statute similar 
to 29-2219, but find nothing. We reach the conclusion that if a court 
is to revoke probation for a violation occurring during the probationary 
period appropriate action to that end must be taken during the proba- 
tion period. This is the implication of the statute as a whole. We be- 
lieve that the Legislature must, by appropriate amendment, spell out 
any more extended period for the revocation of a probation if such is 
desired. The probation laws assume the existence of supervision over 
the person of such probationers. The probation officer is charged with 
the duty of supervising the conduct of probationers. If violation of 
the conditions of a probation occur it is the officer’s duty to take such 
prompt action as is called for by the situation and the law. We are 
aware that in practice this rule may work harshly on the state at times. 
Under the present laws for probation existing in this state it often 
happens that facilities for supervision of a probationer are entirely in- 
adequate. A violation, even a very public one, can occur and it may be 
weeks or months, if ever, before the probation officer learns of it. The 
present situation is probably as clear an illustration as any that could 
be concocted. Many violations would not be so flagrant. However that 
may be, it is not for the courts to write adequate and necessary legis- 
lation. 


Our corresponding parole statute, sec. 29-2628, R.R.S. 1943, is not 
analogous. It provides, in part: 


“Tf any prisoner in the judgment of the Board of Pardons shall 
violate the conditions of his parole or release as fixed by the board, 
he shall thereafter be treated as an escaped prisoner owing services 
to the state, and shall be liable, when arrested, to serve out the 
unexpired term of his maximum possible imprisonment, and the 
time from the date of his declared delinquency to the date of his 
arrest shall not be counted as any portion or part of the time 
served, * * ¢ *™, 


This statute provides a specific time, i.e., the date of parole viola- 
tion, which from that time to the time of reincarceration is excepted 
from the credit of the parolee toward completion of sentence. It is im- 
material when the delinquency is declared. Sanclear v. State, 111 Neb. 
473, 196 N.W. 686. The parolee is held under a sentence that has not 
been served to completion. The statute constitutes the parolee an es- 
capee, without other action, when he violates the conditions of his 
parole. Of course, escape time is not to the prisoner’s credit. The pro- 
bationer stands in a different position. He is not under sentence, but 
is under a suspension of the imposition of sentence. The probationer 
is bound by certain conditions prescribed for him by the court at the 
time of probation, but, where a violation of these conditions is alleged, 
he is entitled to a hearing on the question of the revocation of proba- 
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tion. Under such circumstances, it cannot be said that the act of viola- 
tion of a condition itself constitutes the revocation as in the parole 
statute. 


We cannot be sure with what regularity this situation may occur, 
or has occurred, but we deem the holding that we have felt necessary 
in this case as a serious one and one which should be clarified by 
legislation. 


April 1, 1955 

TAXATION 
Exemption from Taxation of Property Used But Not Owned by Church 
REQUESTED BY: Elmer M. Scheele, County Attorney, Lincoln, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

H. G. Hamilton, Assistant Attorney General. 
QUESTION: Is property owned by one legal entity but used by 


another exclusively for religious purposes exempt 
from taxation, where neither owner or user gain 
or profit financially from such use? 


CONCLUSION: Yes. 


Section 77-202, R.R.S. 1943, insofar as material here, provides as 
follows: 


“The following property shall be exempt from taxes: 
Ce 


(3) Property owned and used exclusively for educational, re- 
ligious, charitable or cemetery purposes, when such property is not 
owned or used for financial gain or profit to either the owner or 
user; * * *.” 


Although the question of exemption from taxation of educational, 
religious and charitable property has been the subject of much litiga- 
tion, in the last analysis the determination of eligibility of exemption 
depends almost entirely on the interpretation of local constitutional or 
statutory provisions providing for such exemptions. 


As a general proposition such provisions depend either on the use 
to which the property is devoted, or on the basis of ownership alone. 
A third group of states require not only that the use be for a pre- 
scribed purpose, but that the one claiming the exemption must be the 
ownei thereof. Annotation 168 A.L.R. 1222, at page -226. 


The Nebraska constitutional provision (Art. VIII, Sec. 2) and the 
resulting statute previously mentioned are unique in that property of 
agricultural and horticultural societies must be owned by and used ex- 
clusively for such purposes to meet the exemption requirements, but 
educational, religious, charitable and cemetery properties need only be 
owned and used exclusively for certain purposes. These classifications 
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are divided in the statutes, but as originally adopted by the Constitu- 
tional Convention, they were all grouped together. There is no clear 
indication that any distinction between the two groups was intended. 
The only discussion had as to the words “owned for” and “owned by” 
pertained to correct English construction and not to the legal effect 
of the words used, Proceedings of Constitutional Convention, 1920, 
Vol. II, page 2742. 


It has been held, however, that property owned by one legal entity 
but used by another for educational, charitable and religious purposes 
was exempt from taxation under this section. Ancient and Accepted 
Scottish Rite v. Board of County Commissioners, 122 Neb. 586. Our 
Court said that the purpose to which the property was devoted was 
not the sole factor to be used in determining the exempt character of 
the property. It was there determined that both the ownership as well 
as use were for the required purposes, and that the property was not 
owned or used for financial gain or profit, to either owner or user, 


It is to be particularly noted that provision is made in our law for 
the exemption to apply “when such property is not owned or used for 
financial gain or profit to either the owner or user.” Sec. 77-202. It 
seems clear that the requirements apply equally to user and owner and 
recognition is given to the fact that they may not be the same. The 
only requirement is that the ownership must be for the same purposes 
as that required of the user, and neither may profit from such use. 


We are supported in this view by a recent decision of the Supreme 
Court of Florida, Gautier v. Biscayne Shores Corp., 68 So. 2d, 386. The 
constitutional provision in effect there is the same as ours, except that 
property must be held and used exclusively for certain purposes rather 
than owned and used in the same manner, to be entitled to the exemp- 
tion. It was held in that case that where the owner, a profit corpora- 
tion, became such by foreclosure proceedings and rented the property 
for educational purposes at a nominal rental, the property was exempt 
from taxation. The Court determined that the use was not only for edu- 
cational purposes but that, due to the terms of the rental agreement 
and the absence of any profit motive, the property was also held for 
the same purposes. 


We conclude that, under our constitutional and statutory provisions, 
where property is owned by one legal entity and used by another for 
educational, religious, charitable or cemetery purposes, if neither real- 
izes any financial gain or profit from such use, the property should be 
exempt from taxation. 


April 4, 1955 
COUNTY BOARD 


Duty to Advertise for Bids for Road Signs—Claims of 
County Officers for Mileage, When Itemized 


REQUESTED BY: F. J. Coufal, County Attorney, David City, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
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QUESTION: 1. Is the purchase of more than $500.00 worth of 
road signs such as “STOP,” “NARROW BRIDGE” 
and the like, and the installation of such signs by 
the labor force of the county, within the definition 
of “road improvements” under Section 39-810 so 
that such purchase must be advertised and let as 
required by such statute? 


CONCLUSION: No. Such road signs do not come within the defini- 
tion of “road improvements” as the term is used in 
Section 39-810. 


QUESTION: 2. Is it within the power of the county board to 
require the sheriff and any other officer of the 
county who files claims for mileage to include in 
his claim an itemized account of where he went 
and the distance for each trip? 


CONCLUSION: 2. Yes. 


1. Section 39-810, R.R.S., 1943, provides that: “All contracts for 
the erection or repair of bridges and approaches thereto, for the build- 
ing of culverts and improvements on roads, the cost and expense of 
which shall exceed five hundred dollars, shall be let by the county 
board to the lowest and best bidder.” 


It is our opinion that road signs, such as “STOP,” “NARROW 
BRIDGE,” etc. do not come within the purview of this statute. -They 
constitute no part of the erection or repair of bridges or culverts or 
the approaches thereto, and it is our opinion that they do not con- 
stitute “improvemens” on roads. See Cheney v. County Board of Su- 
pervisors, 123 Neb. 624, 243 N.W. 881. 


2. Section 33-117, R.S. Supp., 1953, provides in part: 


“The several sheriffs shall charge and collect fees as follows: 
* * * * traveling expenses for each mile actually and necessarily 
traveled within or outside their several counties in their official 
duties, ten cents; which shall include each mile so actually and 
necessarily traveled in their several counties in serving all summons 
and other notices or writs; and, as far as is expedient, all papers 
in the hands of the sheriff at any one time shall be served in one 
trip or trips by the most direct route or routes and only one mile- 
age fee shall be charged for a single trip, the total mileage cost 
to be computed as a unit for each trip and the combined mileage 
cost of each trip to be prorated among the persons or parties liable 
for the same;” etc. 


Also, Section 83-424, R.R.S., 1943, provides in part: 


“The expenses and fees of sheriffs and other officers incurred 
in conveying convicts to the penitentiary shall be examined, ad- 
justed and approved by the county board,” etc. 


Section 23-109, R.R.S., 1943, provides: 


“The county board shall have power to examine and settle all 
accounts against the county, and accounts concerning receipts and 
expenditures of the county.” 


It is our opinion that it is not only the right, but the duty, of 
the county board to require sheriffs and other county officers sub- 
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mitting claims for mileage to furnish itemized statements and such 
other data and information as may be necessary and proper to enable 
the board to determine whether or not the claim is legal and just and 
ought to be paid by the county. The whole purpose of the law requiring 
the county board to examine and settle and approve claims against the 
county is to protect the county against illegal and unjust claims which 
might be filed and the purpose of the law would be nullified if the county 
board was required to accept as correct the claim as submitted without 
any supporting evidence or information. 


April 7, 1955 
STATE TREASURER 
Allocation of Gasoline Tax to Counties 


REQUESTED BY: Mr. Ralph Hill, State Treasurer, Capitol Building, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 


QUESTION: In making allocation to the counties of gasoline tax 
received in the office of the State Treasurer during 
the month of March 1955, should the provisions of 
L. B. 15 be followed, or is L. B. 364 effective as to 
March receipts? 


CONCLUSION: Allocation and distribution should be made in ac- 
cordance with the provisions of L. B. 15. 


L. B. 15 of the current session, approved by the Governor on Janu- 
ary 31, 1955, amended section 66-422, R.R.S. relating to distribution to 
the counties of the Gasoline Tax Fund. L. B. 364, approved by the Gov- 
ernor on April 6, 1955, also amends section 66-422 as it was amended 
by L. B. 15. Both acts carried the emergency clause. Since L. B. 364 
changed the allocation previously made, the manner of distribution of 
March receipts must be determined. 


Both L. B. 15 and L. B. 364 contain this language: 


“The share of the Gasoline Tax Fund allocated by subdivision 
(4) of section 66-424.01 shall be transferred by the State Treasurer, 
upon the tenth day of each month, to the various county treasurers 
of the state * * *.” 


Since the above section provides for transfer “upon the tenth day 
of each month,” and since L. B. 364, with a new formula, became ef- 
fective on April 6, an obvious question of distribution is posed. But 
we think the answer to the question is equally obvious. It has long 
been the rule that, “a legislative act will operate only prospectively 
and not retrospectively, unless the legislative intent and purpose that 
it should operate retrospectively, unless the legislative intent and pur- 
pose that it should operate retrospectively is clearly disclosed.” (School 
District v. Adams, 151 Neb. 741; Arterburn v. Vandemoer, 157 Neb. 68). 
There is no indication within L.B. 364 that the Legislature intended 
to affect prior allocations to counties. It should be noted that the lan- 
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guage quoted above from L.B. 15 and L.B. 364 refers only to transfers 
on the tenth of the month, and does not provide for allocations on the 
tenth day. As a matter of fact, allocations for March have already 
been made, as required by law, and only the detail of accomplishing 
actual transfer of funds remains to be done, and this must be done 
by the tenth of the month under either act. Allocations have neces- 
sarily already been accomplished, because section 66-424, R.S. Supp., 
1953, which has not been amended requires that, “The share of the 
Gasoline Tax Fund allocated by subdivision (5) of section 66-424.01 
shall be transferred by the State Treasurer, on the first day of each 
month, to the Department of Roads and Irrigation * *.” Since allocation 
of subdivision (5) money must be made on the first of the month, and 
since such money is a part of the subdivision (4) money now in ques- 
tion, we think it clear that allocations must be made at the first of 
the month, with additional time until the tenth of the month permitted 
to accomplish the details of transfer of the funds to the 93 counties. 


Since allocation of the fund was properly accomplished prior to 
the effective date of the new act, we are of the opinion that such al- 
location cannot now be changed. You should therefore proceed with 
transfer of the fund to the county treasurers on the basis of the allo- 
cation made under L. B. 15. 


April 8, 1955 
SCHOOL DISTRICTS 
Change of Boundaries 


REQUESTED BY: F. B. Decker, Commissioner of Education, Capitol 
Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: May a tenant residing upon a quarter-section of 


land in a Class I school district qualify under the 
provisions of Section 79-402 Revised Statutes of 
Nebraska, 1943, 1953 Cumulative Supp. to make 
application to transfer the lands upon which he 
resides, to an adjoining school district, provided 
there are petitions signed by fifty-five per cent of 
the legal voters affected in each district approving 
the transfer? 


CONCLUSION: Yes. 


The pertinent portions of the above Section, 79-402 provides as 
follows: 


“The county superintendent shall create a new district from 
other districts, or change the boundaries of any district upon pe- 
titions signed by fifty-five per cent of the legal voters of each 
district affected. * * *” (Emphasis supplied) 
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“* * Before the county superintendent authorizes any changes 
as provided in this section, the county superintendent must fix a 
date for hearing and give all interested parties an opportunity to 
be heard at such hearing. * * * *” 


Under section 79-403 Revised Statutes 1943, 1953 Cumulative Sup- 
plement, there is an additional method covering different situations 
provided, for the change in territory under certain specific conditions 
therein enumerated. 


Section 79-403 was revised by the 1951 Legislature and was in the 
statutes when the Legislature in 1953 amended section 79-402. We 
believe that had the legislature in 1953 intended to limit the procedure 
for changing boundaries of school districts to the procedure provided 
in 79-403 that it would not have retained the following language in 
79-402: “or change of boundaries of any district signed by fifty-five 
per cent of the legal voters of each district affected.” 


It is a fundamental rule of statutory construction that where two 
statutes are in apparent conflict, the Legislature in passing the subse- 
quent statute was cognizant of the provisions of an existing statute. 
If it desired to change or qualify the provisions of the earlier statute, 
it had an opportunity to do so. In the absence of so acting, we must 
assume that they intended that their latest expression must be con- 
trolling. 


In State v. Morrison, 155 Neb. 309, 51 N.W. 2d 626, our Supreme 
Court in construing Section 79-402 said: 


“In State ex rel. Donavan v. Palmer, supra, it is said: ‘The 
statute clothes the county superintendent with power, when certain 
conditions are complied with, to form new districts, and, when 
necessary, to make changes in those already existing. * * * * He 
is invested with power, upon proper petitions being filed in his of- 
fice to create, divide, or change a school district or districts, and 
if he acts within the scope of his authority his orders are not 
subject to collateral attack.’ See, also, State ex rel. Shull v. Clary, 
25 Neb. 403, 41 N.W. 256.” (Emphasis supplied) 


Thus it will be noted that our court held that under the statute the 
county superintendent has the authority “to make changes in those 
(school districts) already existing.” 


In your inquiry you state that the requisite number of signatures 
is contained in the petitions. Consequently, we conclude that the land 
in question may be transferred under Section 79-402. 


In addition to the foregoing we understand that this conclusion 
has been the ruling of your office for quite some time last past. We 
again call your attention to Section 79-306, R.R.S. 1943 reissue 1950 
which reads as follows: 


“The Superintendent of Public Instruction shall decide dis- 
puted points in school law. All such decisions shall be held to have 
the force of law until reversed by the courts.” 


Since this has been your ruling in the past and it has never been 
reversed by the courts, it is our opinion that it is presently controlling. 


April 15, 1955 
COUNTY BOARD 
Power to Sell Real Estate 


REQUESTED BY: Jack H. Meyers, County Attorney, Kimball, Ne- 


braska. 


OPINION BY: Clarence S. Beck, Attorney General; 


Robert A. Nelson, Assistant Attorney General. 


QUESTION: (1) May the county board dispose of the real es- 


tate on which the county shop is now located and 
purchase other real estate in a more desirable loca- 
tion, without submitting the question to the voters 
of the county for approval? 


CONCLUSION: (1) Yes, if the cost to the county of the real es- 


tate which is to be sold did not exceed $3,000.00. 


QUESTION: (2) May the county board sell to the school dis- 


trict a tract of land owned by the county, as a site 
for an elementary school building, without submit- 
ting the question to the voters of the county for ap- 
proval, where the cost of such land to the county 
did not exceed $3,000.00 but which land has ap- 
preciated in value to more than $3,000.00? 


CONCLUSION: (2) Yes, the determining factor is the cost to the 


county and not the present value of the property. 


QUESTION: (3) May the county board lease the county fair 


grounds for oil and gas exploration and develop- 
ment, for a term of years and as long thereafter 
as oil, gas and other hydrocarbons are produced in 
paying quantities? 


CONCLUSION: Yes. Sections 57-218 to 57-221 inclusive, authorize 


the county board to lease lands for oil and gas ex- 
ploration and development. These sections set forth 
the procedure to be followed and the minimum terms 
of the lease. 


Section 23-107, R.R.S. 1943, provides in part: 


“The county board shall have power to make all orders re- 
specting the property of the county; to keep the county buildings 
insured; to sell the public grounds or buildings of the county, and 
purchase other properties in lieu thereof; * * *” 


Section 23-118, provides in part: 


“The county board shall not sell, or lease for a period of ten 
years or more, the public grounds as provided in section 23-107 
without having first submitted the question of selling, or leasing, 
such public grounds to a vote of the electors of the county; Pro- 
vided, in any case where the county has acquired real estate at a 
cost not to exceed three thousand dollars by gift, purchase or ju- 
dicial proceedings in which the county is plaintiff or is interested, 
the county board may sell such real estate without submitting the 
question to a vote of the electors of the county; * * *” 
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It is the cost to the county which determines whether or not a pro- 
posed sale of real estate must be submitted to the voters of the county 
for approval. If the property cost the county $3,000.00 or less the board 
has the authority to sell without a vote of the electors. See 1945-1946 
Report of Attorney General, 149. The fact that the property may have 
appreciated in value to the extent where it is worth more than $3,000.00 
at the time of sale is not material since the only limitation fixed by 
law is the cost to the county. 


Section 23-107, expressly authorizes the county board to sell the 
public grounds or buildings of the county and purchase other prop- 
erties in lieu thereof. This leaves the location of the county buildings 
to the discretion of the board so long as they act in a reasonable man- 
ner. A county board has broad powers in the management of county 
affairs, except where its authority is limited by statute. Roberts v. 
Thompson, 82 Neb. 458, 118 N.W. 106. 


The authority of a county board to lease the lands of the county 
for oil and gas exploration and development is found in Sections 57-218 
to 57-221, inclusive, R.R.S. 1943. Such leases must be sold at public 
auction and must provide for annual delay rentals of not less than 
twenty-five cents per acre and for a royalty of not less than twelve 
and one-half per cent of all oil, gas, hydrocarbons and other petroleum 
products produced or twelve and one-half per cent of the market value 
thereof at the leased premises, free of cost to the county. 


April 21, 1955 
VETERANS 


Responsibility for Making Appointment as 
“Recognized Veterans’ Organization” 


REQUESTED BY: Louis Eby, Director, Department of Veterans’ Af- 
fairs, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: Where a veterans’ organization has petitioned to be 
appointed a “recognized veterans’ organization” as 
defined by section 80-401.01, who is responsible for 
making the decision and appointment? 


CONCLUSION: The Governor. 


You request that this office advise you as to who is responsible 
for making an appointment of an organization as a “recognized veterans’ 
organization.” 


Section 80-401.01, provides in part as follows: 


“For the purpose of this act, the following words, terms, and 
phrases shall have the meanings herein given: (1) A ‘recognized 
veterans’ organization’ is a veterans’ organization that has been 
chartered by the Congress of the United States, which maintains 
a fully staffed state headquarters, and which, at the time an ap- 
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pointment is to be made, shall have enrolled in its membership in 
Nebraska at least ten per cent of the World War I, World War II, 
and Korean War veterans eligible therefor; * * *.” 


The act provides that members of the Veterans’ Advisory Commis- 
sion shall be appointed from such “recognized veterans’ organization” 
by the Governor. This appears to be the only reason the term is de- 
fined in this act. The act does not specifically state who shall make 
the appointment referred to in subsection (1) of 80-401.01. 


Section 80-305 refers to “recognized veterans’ organization” as 
defined by 80-401, and its effect is to adopt the meaning of the terms 
to be attributed to 80-401.01. 


Since the members of the Advisory Commission are appointed by 
the Governor, it is our opinion that the intention of the Legislature was 
that the Governor should make the decision as to whether a given or- 
ganization is a ‘recognized veterans’ organization” within the meaning 
of the act. 


The Governor must find three facts: (1) that the organization is 
one chartered by the Congress of the United States; (2) that the or- 
ganization maintains a fully staffed state headquarters; and (3) that 
the organization, at the time the appointment is to be made, shall have 
enrolled in its membership in Nebraska at least ten per cent of the 
World War I, World War II, and Korean War veterans eligible therefor. 
The amount of proof required will be in the discretion of the Governor, 
but we might point out that the enclosed petition does not state that 
the subject organization maintains a fully staffed state headquarters. 
We also draw attention to the fact that the petition does not clearly 
show that the subject organization has at this time ten per cent of the 
eligible veterans on its membership rolls. 


April 21, 1955 
TAXATION 


Tangible Property of State Banks, Validity of Legislative Act 
Relating to Taxation Of 


REQUESTED BY: Malcolm R. Smith, County Attorney, Dakota City, 


Nebraska. 
OPINION BY: Clarence 8, Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: Under the provisions of Section 77-711, R.R.S, Neb. 


1943, as amended by L. B. 254 of the 67th Session 
of the Legislature, are State Banks exempted from 
payment of tax on their tangible personal property? 


CONCLUSION: No. L, B, 254, amending Section 77-711, R.R.S. 
1943, is unconstitutional and void because it vio- 
lates Sections 1 and 2 of Article VIII and Section 
18 of Article III of the Constitution of Nebraska. 
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Section 77-711, R.R.S. 1943, as originally enacted, provided that the 
tax imposed on the capital stock of banks, industrial loan and invest- 
ment companies, and trust companies should be in lieu of all other 
taxes on the intangible property of such banks or companies. Through 
a, typographical error which occurred originally in the 1937 Supplement 
to the Revised Statutes of 1929, the word “intangible” was made to 
read “tangible.” This error was enacted into law when the 1943 Legis- 
lature adopted the 1943 revision of the statutes. For that reason the 
error could not be corrected by the Revisor of Statutes, but only by 
an act of the Legislature. L. B. 254 was introduced in the present ses- 
sion of the Legislature for the ostensible purpose of making this cor- 
rection. However, L. B. 254 was amended after its introduction so as 
to provide that the tax imposed on the capital stock of banks, industrial 
loan and investment companies and trust companies should be in lieu of 
all other taxes “on the tangible or intangible property” of such banks 
and companies, except real estate and motor vehicles, and in this form 
it was enacted into law. 


By the express terms of the act it relieves the tangible property 
of banks, industrial loan and investment companies and trust compa- 
nies, except real estate and motor vehicles, of all taxes, and substitutes 
in lieu thereof, the tax provided by sections 77-709 and 710, R.R.S. 1943, 
on the capital stock of such banks and companies. In the recent case 
of the Omaha National Bank v. Heintze, 159 Neb. 520, 67 N.W. 2d 754, 
our Supreme Court held that, by reason of a recent amendment of Sec- 
tion 77-703, R.R.S. 1943, the tax levied on the shares of capital stock 
of such banks and companies should be at the rate of four mills on the 
dollar of valuation rather than at the rate of eight mills as provided 
in section 77-709. 


Your question resolves itself into an inquiry as to the constitu- 
tionality of L. B. 254. 


It is our opinion that L. B. 254 as enacted, violates section 1, Article 
VIII of the Constitution of Nebraska, which requires that taxes shall 
be levied by valuation uniformly and proportionately upon all tangible 
property, and that it violates Section 2 of Article VIII of the Constitu- 
tion which forbids the exemption of any property from taxation except 
as provided in the Constitution itself. Furthermore, the act appears to 
us to contravene the provision of Section 18, Article III of the Consti- 
tution which forbids the enactment of a local or special law where a 
general law can be made applicable. 


L. B. 254 exempts the tangible property of banks, industrial loan 
and investment companies and trust companies, except real estate and 
motor vehicles, from any tax whatever, despite the fact that tangible 
property owned by any other person or company in this state is taxed 
at the rate of from 35 to 55 or more mills on the dollar of valuation. 
In lieu of this such banks and companies are taxed a mere four mills 
on the dollar of valuation of their capital stock. The discrimination in 
favor of such banks and companies as compared to other owners of 
tangible property is self-evident. 


The theory on which L. B. 254 is based appears to be that because 
the tangible property of national banks cannot be taxed by the state, 
except as such taxation is permitted by act of Congress, therefore the 
same property when owned by a state bank or other state corporation 
which is in competition with national banks cannot be taxed by the 
state because such taxation would be discriminatory. Support for this 
view is found in the cases of Bank v. Endres, 109 Neb. 753, 192 N.W. 
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322; Bank v. Sutherland, 113 Neb. 126, 202 N.W. 428; and State v. Ord 
State Bank, 117 Neb. 189, 220 N.W. 265; but the Supreme Court of the 
United States has taken a contrary view in the case of Union Bank & 
Trust Co. v. Phelps, 288 U.S. 181, 77 L. Ed. 687, 53 S. Ct. 321, 83 A.L.R. 
1488. See, also, Cherokee State Bank v. Wallace (Minn.) 279 N.W. 410. 


L. B. 254 presents a curious situation wherein the Legislature, in 
what purports to be an effort to avoid discrimination between national 
banks and state banks and similar institutions, has been guilty of 
flagrant discrimination between state banks and similar companies and 
the ordinary owner of tangible property and taxpayer. The odd feature 
of the situation is that there is no necessity in law to make such dis- 
crimination. There is no constitutional provision or other law which, 
in our opinion, precludes the Legislature from taxing the tangible prop- 
erty of banks, industrial loan and investment companies, and trust com- 
panies, at exactly the same rate as tangible property owned by any 
other person or company in Nebraska, and such was indeed the law until 
1943, when the Legislature enacted a typographical error into law. In 
fact, the duty is imposed on the Legislature by our Constitution, to 
impose taxes uniformly on all tangible property except where such 
property is expressly exempted from taxation by the Constitution itself 
or cannot be taxed because it belongs to an agency of the federal gov- 
ernment as in the case of national banks. 


A curious inconsistency in L. B. 254 itself, is the fact that it ex- 
cepts motor vehicles from the tangible property of banks and com- 
panies which may not be taxed. Just why the motor vehicles of such 
banks and companies should be taxed and all other tangible property 
be exempt from taxation is not apparent. There is no act of Congress 
which permits the state to tax the motor vehicles of national banks, 
although U.S.C.A. Sec. 548, does permit the states to tax the real es- 
tate owned by national banks. If the state may not tax the motor 
vehicles of national banks then, if the theory that it may not tax simi- 
lar property of state banks is sound, the Legislature may not tax the 
motor vehicles of state banks and similar companies. Yet this is ex- 
actly what L. B. 254 does by express provision. 


It is obvious, we think, that the mere fact that the state is unable 
to tax certain property, because it happens to be owned by a federal 
agency, does not present any constitutional barrier to the taxation of 
such property when it is owned by a private citizen or a corporation 
created by the state itself. For example: The federal government now 
owns millions of bushels of grain which is stored in warehouses in 
Nebraska and which cannot be taxed by the state because the grain 
is owned by an agency of the U.S. Government. It has never occurred 
to anyone, including the Legislature, to suggest that because this grain 
cannot be taxed by the state, it would be discriminatory and a violation 
of the constitutional provision requiring uniformity of taxation to tax 
grain when it is in the bin of the farmer who produced it merely be- 
cause it cannot be taxed when ownership of the grain passes to the 
U.S. Government. It is our opinion that the same reasoning which ap- 
plies in the case of farmers should apply as well to banks and other 
financial corporations created by the state. If a law taxing property 
of state banks is discriminatory merely because the same property can- 
not be taxed when owned by a national bank, yet a law taxing the 
property of a farmer is not discriminatory even though the state cannot 
tax such property when owned by a federal agency, we prefer that the 
announcement of such a rule of law should come originally from the 
courts rather than from this Department. 
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It is our opinion that L. B, 254 enacted by the present session of 
the Legislature violates both Sections 1 and 2 of Article VIII of our 
state Constitution, and that is special legislation which is forbidden by 
Section 18 of Article III of the Constitution. 


April 15, 1955 
BANKS AND BANKING 


Bad Debts Subject to Charge-Off 


REQUESTED BY: C. R, Haines, Department of Banking, State House, 


OPINION BY: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


Lincoln, Nebraska. 


Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


Where bad debts, as defined by 8-143 (1), R.R.S. 
1943, have not been charged off by directors of the 
bank, may an examiner require such charge-offs if 
no dividends have been paid? 


The examiner must report the discovery of such bad 
debts among the assets of the bank to the director, 
but the director must order or authorize the order 
to charge off the debt. The fact that a dividend 
has not been paid is immaterial. 


Whether the phrase “in the process of collection” 
of 8-143, R.R.S. 1943, refers to the commencement 
of appropriate legal proceeding to collect the debt? 


Yes. 


Where a debt has been reduced to judgment, and, 
after the six-months period from the date the in- 
terest on the debt was due and unpaid, no levy has 
been made upon the judgment, is the debt a bad 
debt subject to being charged off? 


It will depend upon whether the debt is to be still 
considered ‘‘in the process of collection,’’ which is 
a question of fact. 


1. Section 8-148, R.R.S. 1943, provides that dividends may be paid 
by banking corporations under certain conditions. Sub-section (1) states 
one condition as follows: 


“(1) After all bad debts, required to be charged off by either 
the directors thereof or the Department of Banking, have been 
charged off. All debts due any bank, on which interest is past due 
and unpaid for period of six months, unless the same are well se- 
cured and in process of collection, shall be considered bad debts 
within the meaning of this section.” 


First of all, we might say that we read the above section to re- 
quire the prior charging off of only those bad debts, as defined by the 
second sentence quoted, as has been so ordered by the directors of the 
corporation or the Banking Department. 
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Section 8-108, R.R.S. 1943, makes it a misdemeanor for an ex- 
aminer to fail and neglect to report the discovery of bad or doubtful 
assets in any bank. Section 8-102, R.R.S, 1943, states that the director 
shall have charge of and full supervision over the examination of banks. 
Section 8-107, R.R.S. 1943, bestows the power upon the department to 
make all needful rules and regulations for the government of banks 
which are consistent with the law. 


There is no question but what the Department of Banking has 
full power to require and enforce the charging off of any such bad 
debts as it feels proper even though no dividend is contemplated. The 
rule making power of the department is very broad. However, because 
of the provisions of the sections last referred to, we are of the opinion 
that the responsibility for ordering the charging off of bad debts must 
lie directly with the director, Therefore, he should order or authorize 
the order to charge off bad debts. 


2. The definition of bad debts, as stated in section 8-143, supra, 
excludes from its scope those debts on which interest is due and unpaid 
for a period of at least six months, but which are well secured and “in 
the process of collection.” We conclude that this last phrase must be 
construed to mean an appropriate legal proceeding to collect the debt 
must have been commenced. The situation where there is some other 
imminent probability of collecting the account is thus excluded, but 
the director has discretion to not require the charging off of such debt. 

3. Where a debt has been reduced to judgment, and, after the six- 
months period from the date the interest on the debt was due and un- 
paid, no levy has been made upon the judgment, the debt may or may 
not be a bad debt subject to charge-off depending upon whether the 
debt is to be still considered “in the process of collection.” The latter 
would appear to be a question of fact to be decided in each case. The 
process of collection may well not be terminated until levy is made on 
the judgment, and this levy may be forthcoming. On the other hand, 
levy on the judgment may be useless, and the debt subject to charge- 
off. 


April 19, 1955 
BANKS AND BANKING 
Interpretations of Installment Loan Laws 


REQUESTED BY: Harold Johnson, Department of Banking, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION 1. Where a licensee makes a loan with interest not ex- 


ceeding 9% per annum, do the requirements of sec- 
tions 45-114 to 45-155 pertaining to maximum ma- 
turity dates, the giving of a statement, the giving 
of proper receipts, and the making of the loan on 
installments as stated, apply to that loan? 
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CONCLUSION 


QUESTION 2. 


CONCLUSION 


QUESTION 3. 


CONCLUSION 
QUESTION 4. 


CONCLUSION 
QUESTION 5. 


CONCLUSION 


QUESTION 6. 


CONCLUSION 
QUESTION 7. 


CONCLUSION 
QUESTION 8. 


CONCLUSION 
QUESTION 9. 
CONCLUSION 


QUESTION 10. 


CONCLUSION 


10. 


The requirements as to maximum maturity dates 
do not apply; all others do apply. 


When a loan secured either by a chattel mortgage 
or real estate mortgage is “renewed”, is it manda- 
tory that the mortgage be released by record by 
the licensee or may the original remain of record? 


Whether the transaction is called a “renewal”, a 
“rescheduling”, a “rewriting”, or whatever, what 
has occurred is a novation or a new loan contract, 
and the prior mortgage must be released. 


Must the original note be marked “Paid” or “Can- 
celled” and returned to the borrower under the situ- 
ation of Question 2? 


Yes, 


Where the borrower has executed an original and 
the duplicate of a mortgage and later pays the debt 
in full, must the licensee return both to the bor- 
rower? 


Yes. 


Will the handing of a release of either a chattel or 
real estate mortgage to the borrower be sufficient. 
to meet the requirements of 45-156 or must the 
licensee file the release of record? 


Where the mortgage has been duly filed, the licensee 
must release it on the record. 


Where the licensee has filed a mortgage in another 
state, will he be required to release the mortgage 
of record upon payment in full? 


Yes. 


Is it mandatory that the licensee return a proper 
receipt to the borrower for each payment made at 
the time of the payment? 


Yes. 


May any two persons, as co-makers of a note, each 
give a valid wage assignment for the full amount 
of the note? 


Yes. 
Form of agreement questioned. 
Criticized. 


Where a licensee has also a license for the sale of 
automobiles repossessed by him, may that licensee 
sell such automobile on a “sales-finance” or “time- 
sale” basis? 


This situation represents a borderline case. While 
the general facts suggested can probably be said to 
make such a transaction a legal one, yet any spe- 
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cific fact situation must be closely scrutinized. A 
specific situation may well show that the trans- 
action is only a colorable sale, and is in fact a usuri- 
ous loan. The Director of Banking has authority to 
order a licensee to desist from the activity. 


QUESTION 11. Is it mandatory that the licensee provide a state- 
ment, outlined by 45-140, as well as an executed copy 
of the insurance policy or certificate of insurance in 
all cases where the licensee procures insurance for 
the borrower? 


CONCLUSION 11. Yes. 


QUESTION 12. Where a borrower is indebted on his own note and 
also is in some manner contingently liable on an- 
other note, is it required that the two loans be con- 
sidered as one loan for the purpose of computing 
rates, even though the second indebtedness was not 
induced or permitted purposely by the licensee in 
order to exact a higher rate of interest? 


CONCLUSION 12. Yes. For the purpose of the validity of loans, the 
licensee is at his peril to know the status of his 
existing loans. 


1. When a licensee makes a loan which would not be usurious 
under the general usury law alone, he is not required to comply with 
the provisions of section 45-138, R.S. Supp., 1953, pertaining to the 
maximum maturity dates of loans. This is for the reason that these 
maturity date requirements are limited to “any contract of loan under 
sections 45-114 to 45-155.” These sections regulate only the making 
of installment loans, as therein defined. 


The sentence next following the one above referred to commences 
with the words “Every loan contract” and requires substantial equality 
of installment payments and of intervals of time for repayment of the 
installments. The words “Every loan contract” might be interpreted 
to mean “Every loan contract under sections 45-114 to 45-155” by the 
application of the doctrine of statutory construction, reddenda singula 
singulis. This doctrine is a rule of construction referring each phrase 
or expression to its appropriate object. Under this doctrine, in order 
to promote the legislative intent, words or clauses in a statute are 
taken distributively where the sense requires it. The different portions 
of a sentence, or different sentences, are to be referred respectively 
to the other portions or sentences to which they respectively relate, 
even if strict grammatical construction should demand otherwise. 50 
Am. Jur., Sec. 267, p. 257. The justaposition of the two phrases within 
the section is such that the doctrine could be applied if the application 
promoted legislative intent. However, it is the general rule that rela- 
tive and qualifying or modifying words, phrases, and clauses should be 
referred to the word, phrase, or clause with which they are gram- 
matically connected. 50 Am. Jur., Sec. 267, p. 258. We do not feel it 
necessary, in order to promote legislative intent, to construe the words 
“Every loan contract” to mean “Every loan contract under sections 
45-114 to 45-155”. We are of the opinion that the normal, grammatical 
sense applies and that the words have the broad general meaning of 
any loan contract which the licensee might make. 


We are of the opinion that the plain language of section 45-155, 
R.R.S., 1943, requires the licensee to issue the statement and receipt 
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as therein provided to any borrower on any loan the licensee might 
make, whether one authorized by the installment loan laws or other- 
wise. The section clearly states, “Every (licensee) shall, at the time 
any loan is made, give to the borrower * * *.” 


2. Whether a transaction which involves the rewriting of a loan 
is called a “renewal’, a “rescheduling”, a “rewriting”, or whatever, 
what has occurred is a novation or new loan contract. Under such 
circumstances it is mandatory that the licensee discharge and release 
the mortgage given on the original loan contract, since the original 
contract is to be considered paid in full. Section 45-156, R.R.S., 1943. 


3. What has been said concerning your second question applies 
with equal force to this inquiry. Section 45-156, supra, clearly requires 
that every obligation and security signed by any obligor be plainly 
marked with the word “Paid” or “Cancelled” and be returned to the 
obligor. 


4, After any payment in full, the licensee must return any ex- 
ecuted “copy” or “duplicate” which it has retained in its files. The 
legal effect of an executed duplicate is that there are two originals in 
existence. Black’s Law Dictionary, 4th Ed., “Duplicate”, page 592. The 
statute in specific and concise terms requires the licensee, upon repay- 
ment in full, to release any mortgage, restore any pledge, etc. The word 
“any” is often said to be all comprehensive and, unless modified by 
context, includes all persons and things referred to indiscriminately. 
See 3A Words and Phrases 53 et seq. This result supports the general 
rule in this jurisdiction that, upon payment of a debt, the debtor is 
ordinarily entitled to a return of all securities held by the creditor. 
Shriver v. Sims, 127 Neb. 374, 255 N.W. 60. 


5. Where the licensee has filed security of record in order to pro- 
tect the priority of his lien, he or his agent must release such security 
on the record after the same has been discharged. Sec. 45-156, supra, 
requires the licensee to “release” any mortgage. The mortgage may be 
discharged insofar as it affects any liability between the parties, but 
the mortgage is not “released”, within the meaning of the act, if it 
remains on the records of the county. The filing of the mortgage is 
for the benefit of the licensee in protecting the priority of his lien, and 
it is his responsibility to release the record when the security is dis- 
charged. Furthermore, sec. 45-137, supra, prohibits the charging of 
any other costs to the borrower than the rate permitted therein. Where 
there is a fee for releasing the mortgage, the licensee, then, must pay 
the same. 


6. It is our opinion that a proper release of security, after the dis- 
charge of the same, is an integral part of the contract of loan made 
under the provisions of the small loan laws of this state. Therefore, 
we are of the opinion that it is incumbent upon the licensee, or his 
agent, to release a mortgage filed with a recording office in another 
state upon its discharge. We are of the opinion that the law of the 
place of contracting governs in this situation. 


7. We are of the opinion that the word “all” in the sentence from 
section 45-145, R.R.S., 1943, which reads: 


“the licensee shall give to the borrower a receipt for all payments 


made on account of such loan, specifying the amount applied to 
principal and the unpaid balance, if any, of such loan.”, 
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is used in the distributive as well as in the collective sense. While your 
question does assume this to be true, and, therefore, that a licensee is 
required to give the borrower a receipt for every payment made, you ask 
whether the licensee may be permitted to retain and accumulate the 
receipts and transmit them to the borrower at some future date. We 
do not feel that that interpretation is permissible. If the Legislature had 
intended that result it could have provided that, upon payment of the 
debt in full, the licensee should give the borrower a receipt for the col- 
lective payments. No benefit from the making of individual receipts 
is obtained if they are to be accumulated and transmitted at one time. 
The specification of the sentence heretofore quoted that the receipt 
should show the amount applied to principal and the unpaid balance 
indicates that the legislative intent was to provide a safeguard for the 
borrower, in that he might maintain a record of the status of his ac- 
count. Further, the tenor of the entire act is one of close supervision 
over its licensees. An opposite conclusion then that herein stated is 
not consonant with the intent expressed by the Legislature. 


8. The question that arises where there are two joint debtors, 
whether husband and wife or otherwise, on a debt arising under the 
installment loan act and where both give an assignment of their re- 
spective wages to the full extent allowed by section 45-142, R.R.S., 1943, 
to the licensee, has not been answered by the courts. The statute does 
not clearly imply that the restriction on the amount of an assignment 
of wages specified by the section should limit the total of several as- 
signments taken from joint debtors. It has been held that the same 
debtor may not make two assignments of wages each for the maximum 
permissible, and avoid the limit intended by the Legislature. Snite v. 
Chicago & E. I. Ry. Co., 247 Ill. App. 118. Until such time as a court 
of law has passed on the question raised, we are of the opinion that 
the Banking Department should accept the existence of several wage 
assignments for the maximum amount permissible made by joint debt- 
ors as valid for the purposes of its investigation of a licensee’s operation. 


9. You ask whether the following reschedule agreement meets the 
requirements of the act: 


“WHEREAS, I now owe you $___ on my promissory note held by 
you, payable in monthly installments of $ secured by a 
chattel mortgage, both dated. and identified on your 
contract No.. , and I desire to retain the property covered 
by said chattel mortgage, but to enable me to do so, it will be 
necessary that you reduce the amount of the said installments 
and/or extend the time of payment thereof: 


“NOW, THEREFORE, in consideration of such reduction in install- 
ments and/or extension of time of payment thereof, I do hereby 
agree to pay you monthly installments of $ each, com- 
mencing on the day of. «29; , and pay- 
able every thirty days thereafter until such note is paid in full, 
and I agree to make such payment promptly, to keep the property 
covered by the mortgage in good condition, to hold it subject to 
your inspection, and to deliver the property covered by the mort- 
gage to you on demand when any installment is in default. 


“AND I further agree that the note and mortgage now owned by 
you shall in all other respects remain in full force and effect, and 
that the mortgage lien upon the property covered by the mortgage 
shall be held by you until all my obligations to you shall have 
been fully paid and discharged. 
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DATED Ais: 2 = OR ee Sy 


WITNESS: 


“The foregoing is hereby accepted this day of. : 


19. : 
“NAME OF LICENSEE 


“By: ” 


It is our opinion that this form is defective in that it does not pro- 
vide a place for the information as to exactly how many months the 
stated installments will be payable and that it does not state the rate 
of charge. It is in error in implying that the chattel mortgage on the 
original contract remains in effect. In such case, it would be necessary 
to execute a new mortgage. 


While the use of the language “and/or” in this form may not tech- 
nically contravene a provision of the act, it does produce ambiguity as 
used, The act as a whole requires all clarity possible in all agreements 
made by a licensee. All evidence of dealings between the parties to 
small loan contracts should be spelled out specifically and clearly. 


The statement in the cited agreement to the effect that the bor- 
rower agrees that the property covered by the mortgage held by the 
licensee shall be held by such licensee until “all my obligations to you 
shall have been fully paid and discharged” is ambiguous and improper. 
A mortgage given by a borrower is for the purpose of securing the 
original loan contract, but not for the purpose of a different and sepa- 
rate obligation, either existing at the time or arising at a later date. 
We have said that a new contract is involved and the old is to be con- 
sidered paid and the security discharged. 


10. The next situation is the one where an installment loan li- 
censee also holds a license which enables him to sell an automobile re- 
possessed by him. You ask if that licensee can then sell that automo- 
bile on a “sales-finance” or “time-sale” contract. Based on the general 
facts available in your question, it would be our opinion that the li- 
censee, as owner of the automobile, could sell it for such credit price 
as he could get. However, give a more specific and detailed set of 
facts, it might well be that a situation would be disclosed which would 
constitute only a colorable sale, and which, in actuality, was a usurious 
loan, In these instances, each fact stiuation must be decided upon its 
own merits. The general rule is that the mere form of the transaction 
is immaterial, but that it is the substance which must be considered 
in testing a transaction for the presence of usury. See annotations in 
143 A.L.R. 238; 165 A.L.R. 626; 48 A.L.R. 1442; 57 A.L.R. 880. See 
also, Grand Island Finance Co. v. Fowler, 124 Neb. 514, 247 N.W. 429; 
American Loan Plan v. Frazell, 1385 Neb. 718, 283 N.W. 836; Under- 
writers Acceptance Corp. v. Dunkin, 152 Neb. 550, 41 N.W. 2d 855. 
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The Department of Banking is authorized by section 45-123, R.R.S., 
1943, to order any installment loan licensee to desist from conducting 
any such sale transaction as above described if it feels that it is of 
such a nature that the conducting thereof tends to conceal evasion of 
the provisions of the act or of the rules and regulations lawfully pro- 
mulgated under the act. 


11. The purpose of section 45-140, R.R.S., 1943, is to provide the 
borrower, who procures insurance through the licensee, with a state- 
ment containing certain specified information at the time the loan is 
made. This provision is for the protection of the borrower. The statute 
then gives the licensee fifteen days to deliver to the borrower an exe- 
cuted copy of the insurance policy or certificate of insurance. We are 
of the opinion that even if the licensee gives to the borrower an exe- 
cuted copy of the insurance policy or certificate of insurance at the 
time of making the loan, he must still give the required statement to 
the borrower. This is for the reason that such a policy is often quite 
lengthy and the individual provisions are buried deep in its midst. We 
feel that the act requires the licensee to provide a concise and perfectly 
clear statement. 


12. We are of the opinion that section 45-137, R.R.S., 1943, in the 
situation where a borrower is indebted on his own note and is a guar- 
antor, or is in some other manner contingently liable, on another note, 
requires that both loans be considered as one for the purpose of com- 
puting the rate of interest. The material portion of section 45-137 pro- 
vides: 


“No licensee shall induce or permit any person, nor any husband 
and wife jointly or severally, to become obligated, directly or con- 
tingently or both, under more than one contract of loan at the 
same time, for the purpose of obtaining a higher rate of charge 
than would otherwise be permitted by this section.” 


We would think that a licensee’s files should be in such order that, 
upon an application being made, the licensee could establish by a quick 
reference to those files whether the applicant was indebted, directly or 
contingently, on any other loan with the licensee. In the event that a 
second obligation is incurred accidently or negligently, where the charge 
exacted on both obligations exceeds the maximum charge permissible 
when the two loans are considered together, we believe it to be the re- 
sponsibility of the licensee to see that the borrower is given credit im- 
mediately for the overcharge. 


Intent is quite clearly a factor to be proved before any criminal 
prosecution for violation of the above provision may be sustained. The 
words, “for the purpose of”, being tantamount to a requirement of 
criminal intent. 


April 22, 1955 
SCHOOL DISTRICTS 


Elections 


REQUESTED BY: T. G. Weddel, County Attorney, Springview, Ne- 
braska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 


QUESTION: (1) Are the costs of a school district bond election 
paid by the school district or by the county? 


CONCLUSION: The costs of the election are to be borne by the 
school district. 


QUESTION: (2) Are the qualifications for voters at a school 
bond election determined by section 79-427, or are 
they determined by the general election laws? 


CONCLUSION: The qualifications of the voters in this instance are 
determined by the provisions of section 79-427. 


QUESTION: (3) Are the several regular polling places in vari- 
ous precincts used, or may the election be held at 
the high school building at the county seat? 


CONCLUSION: It may be held at the high school building, pro- 
vided legal notice of time and place is given. 


QUESTION: (4) Is the maximum limit of bonds within the limit 
for the county at large or confined to the maximum 
limit of the school district ? 


CONCLUSION: It is confined to the maximum statutory limit pro- 
vided for the school district. 


QUESTION: (5) Where in the statutes is the authority found 
for the calling of an election for the issuance of the 
bonds in question? 


CONCLUSION: In section 10-702, R.R.S. 1943, Reissue 1954 and 
section 10-703, R.R.S. 1943, Reissue 1954. 


QUESTION: (6) May the district pay, out of its funds, monies 
for campaign information tending to favor the is- 
suance of the bonds? 


CONCLUSION: No. 


(1) Costs of election: Inasmuch as the bond election is being 
called for a specific purpose for the erection of an auditorium to be 
controlled by the district, and presumably to be used for its own bene- 
fit to the exclusion of other persons residing within the county, except 
as the use thereof may be either donated or rented as the directors 
may decide, it is our opinion that the costs of the elections should be 
borne by the district proposing to issue the bonds for the erection of 
the auditorium. 


In this connection, we call your attention to a portion of section 
32-417, R.R.S. 1943, Reissue 1952: 


«x * * The expense of printing and delivering the ballots and 
cards of instruction to be used in any city, municipality, metropoli- 
tan utilities district, or other political subdivision elections shall 
be a charge upon the city, municipality, metropolitan utilities dis- 
trict, school district, or other political subdivision in which the 
elections shall be held.” 


(2) Qualification of voters: Section 79-427, R.R.S. 1943, Reissue 
1950, provides: 


“Every citizen of the United States (1) who has resided in 
the district forty days, (2) who is twenty-one years or more old, 
and (3) who owns real or personal property that was assessed in 
the district in his name at the last annual assessment, or whose 
spouse owns real or personal property that was assessed in the 
name of said spouse in the district at the last annual assessment, 
or who has children of school age residing in the district, shall 
be entitled to vote at any district meeting or school election; Pro- 
vided, the provisions of sections 79-427 to 79-430 shall not apply 
to Class V districts.” 


This statute is a separate and distinct statute passed by the legis- 
lature to govern and control the qualification of voters at school elec- 
tions alone. The legislature intended that these qualifications should 
be different than those who can qualify as electors in a general elec- 
tion. It is our opinion that the provisions of 79-427 supra, are con- 
trolling as to the qualifications for electors at any school election. 


(3) Polling places: You ask whether the several regular polling 
places in the various precincts should be used or could the school board 
designate the high school building at the county seat as the polling place. 


In this connection we call your attention to an opinion of this 
office dated January 6, 1950, Report of Attorney General, 1949-1950, 
page 597, wherein we said in part: 


“While section 79-1103.01, R.S. Supp. 1949, now as heretofore, 
provides for the election of the members of the board of education 
of such Class VI district by nonpolitical ballot at the time of the 
regular state-wide elections, and thus the votes cast would be at 
precinct polling places, still there is no statutory provision which 
expressly designates what procedure shall be followed in a Class VI 
district at a bond election, apart from the provision relating to 
notice as set forth in section 10-702. 


“We think it is within the power of a board of education of a 
Class VI county high school district, where no statute expressly 
provides for the manner of conducting a bond election, to desig- 
nate one centrally located polling place, particularly where the 
fact is that the district consists of one whole precinct and portions 
of precincts contiguous to the whole precinct. 


“* * * We emphasize, however, that designation of the polling 
place must set forth in the statutory notice of the bond election.” 


In view of this ruling, it is our opinion that the school board may 
designate the high school building at the county seat as the polling 
place, but the designation of the polling place must be set forth in 
the statutory notice of the bond election. 


(4) Limitation of bonds: Inasmuch as the proposed bond issue 
is strictly for the financing of a school district construction, it is our 
opinion that the maximum limit should be confined to the statutory 
limit placed upon the school district. See section 10-704, et seq., R.R.S. 
1943, Reissue 1954. 


(5) Authority for calling elections: The authority for calling the 
proposed election is found in the following statutes: 
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“No bonds shall be issued until the question has been sub- 
mitted to the qualified electors cf the district and fifty-five per 
cent of all the qualified electors voting on the question shall have 
voted in favor of issuing the same, at an election called for the 
purpose, upon notice given by the officers of the district at least 
twenty days prior to such election.” (Section 10-702, R.R.S. 1943) 


“A vote shall be ordered upon the issuance of such bonds, 
either (1) upon resolution of a majority of the members of the 
school board or board of education, or (2) whenever a petition 
shall be presented to the district board suggesting that a vote be 
taken for or against the issuing of such amount of bonds as may 
therein be asked for (a) to purchase a site for or build a school- 
house or schoolhouses, (b) for furnishing the necessary furniture 
and apparatus for the same, (c) for retiring registered warrants, 
(d) for paying for additions to or repairs for a schoolhouse or 
schoolhouses, or (e) for all of these purposes, which petition shall 
be signed by at least ten per cent of the qualified voters of such 
district.” (Section 10-703, R.R.S. 1943) 


(6) Cost of campaign: The funds of the school district are trust 
funds and cannot be used either to further or attempt to defeat any 
proposal which it contemplated will be submitted to the voters for 
approval or disapproval. It would not be proper for one segment of a 
school district to spend the funds belonging to the entire district to 
further what might be a particular cause. 


April 22, 1955 
GASOLINE TAX FUND 
Allocation for Cities and Villages 


REQUESTED BY: Deane C. Tucker, Kearney County Attorney, Min- 
den, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: How is the money of the Gasoline Tax Fund trans- 


ferred by section 1 of L. B. 364, Session Laws, 1944, 
to the County Treasurer of Kearney County, to be 
allocated to the city and villages in Kearney County? 


CONCLUSION: This money shall be allocated each month as fol- 
lows: To the city and to each incorporated village 
in the county, to be credited to the street fund, a 
sum equal to ten cents per person for each person 
in such city or incorporated village based on the 
1950 federal census. 


Section 1 of L. B. 364, Session Laws, 1955, provides for the dis- 
tribution to the counties of the share of the Gasoline Tax Fund allo- 
cated by subdivision (4) of section 66-424.01. This distribution is on 
a percentage basis, and Kearney County receives .67 per cent. Section 
2 of the bill provides for the allocation of this money by the county 
treasurer, and we have been asked how the money so transferred to 
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the Kearney County Treasurer shall be allocated to the municipalities 
in the county. Minden is the only city in the county, its population at 
the time of the 1950 census was 2,120, and its present population is 
under 2,500. The following language of section 2 is therefore appli- 
cable: 


“# * ® The money of the Gasoline Tax Fund transferred to the 
various county treasurers shall be allocated each month as follows: 
(1) (a) To each city and incorporated village in such a county 
having a population of twenty-five hundred inhabitants or less, 
to be credited to the street fund, a sum equal to ten cents per 
person for each person in such city or incorporated village based 
on the 1950 census, * * *” 


The language quoted above is pertinent because, in our opinion, 
the population referred to in subdivision (1) of section 2 means the 
population of the cities and villages in the counties. Our Supreme 
Court has recently held in the case of State v, Luttrell, 159 Neb. 641, 
68 N.W. 2d 332, that in the consideration and application of a statute 
effect should be given, if possible, to all of its parts and nothing should 
be avoided. The subject of the enactment and the language thereof in 
its plain, ordinary, and popular sense should be considered to determine 
the legislative will, and effect should be given to the entire language 
of a statute to reconcile the different provisions of it so they are con- 
sistent, harmonious, and sensible. 


After the allocation to the city and to each incorporated village 
in the county, the remainder is to be distributed as follows: (a) two- 
ninths shall be credited to the county bridge fund, as specified; (b) 
two-ninths shall be credited to either the county road fund or the 
county bridge fund, as the county board may direct; and (c) the re- 
maining five-ninths shall be credited to the county road fund, to be 
used as provided. 


April 26, 1955 
TAXATION 
Refund of legal and Unauthorized Taxes Levied for School Purposes 


REQUESTED BY: F. B. Decker, Commissioner of Education, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: Where a school district requests $50.00 for ensuing 


year, but County Board of Equalization fixes the 
levy in an amount sufficient to raise $5,000.00, may 
a refund be made to those who have paid the tax? 


CONCLUSION: Yes, but only in the manner provided in section 
77-1735, R.R.S. 1943. 


It appears that a school district in its budget requested that the 
sum of $50.00 be raised by taxation for the ensuing year. The County 
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Board of Equalization imposed a mill levy in an amount sufficient to 
raise $5,000.00, rather than $50.00 as requested. 


It was held in Union P. R. Co. v. Troupe, 99 Neb. 73, that where 
a school district had estimated in its budget that $800.00 would be 
needed for the school for the ensuing year, and had a balance on hand 
of $703.82, any levy which produced more than $96.18 was unauthorized 
to the extent that it exceeded such amount and that the excess actually 
was a tax levied for an illegal and unauthorized purpose. An injunction 
was granted against the collection of the illegal portion of the tax. 
We believe the facts set out in your inquiry fall squarely within the 
rules announced in that case, and that $4,950.00 of the tax is unau- 
thorized. 


You have asked if there is any authority by which this excessive 
tax can be repaid to those who have paid it. Section 77-1728, R.R.S. 
1943, insofar as applicable here provides as follows: 


“In every case the person or persons claiming any tax, or any 
part thereof, to be for any reason invalid, shall pay the same to 
the county treasurer and may then proceed as follows: 
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(2) If such person claim that the tax, or any part thereof, 
be invalid for the reason that it was levied or assessed for an il- 
legal or unauthorized purpose or for any other reason except as 
hereinbefore set forth, he shall proceed under Sections 77-1735 to 
11-1736.” 


Section 77-1735, R.R.S. 1943, provides that when such taxes have 
been paid a claim for refund must be made within 30 days, and if not 
refunded within 90 days, an action will lie for recovery of the amount 
of the illegal tax. 


We have previously stated that where an invalid tax has been paid 
the method of refund above outlined is exclusive and the only recourse 
for the taxpayer who has not filed claim within the 30 day period is 
by legislation. Report of Attorney General, 1953-1954, page 370. 


On the basis of the authorities cited herein those who have not 
paid the invalid tax could enjoin the collection thereof or proceed under 
the statutes pertaining to refunds. 


You have intimated that the higher levy was the result of some 
mistake on the part of the County Board of Equalization. Section 
77-519, R.S. Supp. 1953, does give the county assessor authority to 
correct the tax list where clerical errors have occurred, if corrected 
before the tax is paid. We do not construe the facts here to be in the 
nature of clerical errors, nor do we think the provisions of this section 
can be extended to include action taken by the Board of Equalization 
in fixing the levy, even though such action might be the result of a 
mistake of fact. If we did assume that the action of the Board in fix- 
ing the levy was the result of some clerical error, the correction thereof 
would not benefit those who had already paid the tax. 
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May 11, 1955 
COUNTY BOARD 


Powers—Determination of Office Hours of County Officers and 
Employees, Employment and Retirement of County Employees 


REQUESTED BY: Elmer M. Scheele, County Attorney, Court House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: 1. Does the County Board or the Elective Officer 


of the respective county offices have the authority 
to determine when the respective elective offices 
shall be open? 


CONCLUSION: 1. Such authority is vested in the elective officer 
of the respective county offices and not in the 
county board. 


QUESTION: 2. Does the County Board or the Elective Officer 
of the respective County Offices have the authority 
to determine the actual working hours of the em- 
ployees in the respective elective offices, including 
the hours at which the employees go to work, the 
length of the lunch hours and the quitting hours? 


CONCLUSION: 2. Authority to regulate the working hours of em- 
ployees of the several elective county officers is 
vested in such officers as an incident to the admin- 
istration of such office, in the absence of any con- 
stitutional or statutory provision governing such 
matter, and no such authority is vested in the county 
board except as to its own employees. 


QUESTION: 3. Does the County Board or the Elective Officer 
of the respective County Offices have the authority 
to determine whether or not an employee over the 
age of 65 years may be employed, or whether an 
employee over the age of 65 years may be retained 
by the office? 


CONCLUSION: 8. The county board has no authority to compel 
other elective county officers to discharge or to re- 
frain from hiring employees who have attained a 
certain age. Such authority is vested in the respec- 
tive county officers as a prerogative of the office. 


i 


The law appears to be well settled that a public officer or board 
may exercise only those powers which are specifically conferred upon 
it by the Constitution or by statute, or which may be fairly and reason- 
ably implied as being incidental to the exercise of their constitutional 
or statutory powers. 43 Am. Jur. 68, 69, Public Officers, secs. 249, 250; 
State ex rel. Woolridge v. Morehead, 100 Neb. 864, 161 N.W. 569, L.R.A. 
1917 D, 310. 


The several county elective officers are public officers on whom 
the law imposes certain functions and duties and in whom are vested 
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certain authority and powers. To the extent that their powers are de- 
fined by law, they possess a delegated portion of the sovereign power 
of the state, and their powers are exercised and their duties performed 
independently and without control of a superior officer. 42 Am. Jur. 
881, Public Officers, sec. 3; State ex rel. Barney v. Hawkins, (Mont.) 
257 Pac. 411, 53 A.L.R. 583, and annotation on page 595. 


Section 23-120, R.R.S., 1943, requires the county board to provide 
“suitable rooms and offices for the accommodation of the several courts 
of record, compensation court or any member thereof, the Commis- 
sioner of Labor for the conduct and operation of the state free em- 
ployment service, the county board, clerk, treasurer, sheriff, clerk of 
the district court, county superintendent, county surveyor, county agri- 
cultural agent, county attorney, if the county attorney shall hold his 
office at the county seat and provide suitable furniture therefor.’ etc. 
Sec. 23-121, R.R.S. 1943, requires the county board, when the finances 
of the county will permit, to provide suitable fireproof safes for the 
county clerk and county treasurer. It also requires the county board 
to furnish suitable books and stationery for the use of the county board, 
county clerk, county treasurer, county judge, sheriff, clerk of the dis- 
trict court, county superintendent, county surveyor, and county attor- 
ney. Section 23-1111, R.R.S., 1943, provides that the county officers 
shall have the necessary clerks and assistants for such periods and at 
such salaries as they may determine “with the approval of the county 
board”, etc. 


We find no statute or constitutional provision however, which, in 
our opinion, either expressly or by reasonable implication, confers power 
on the county board to determine the days or the hours of the day 
during which the respective elective offices, with the exception of the 
county board itself, shall be open. We conclude that the power to de- 
termine the days and hours during which an elective public office is 
open is vested in the officer elected to and filling such office as a neces- 
sary incident to the sovereign power vested in him as such officer, and 
is not subject to control by the county board. 


Of course, in cases where the statutes or the Constitution may 
prescribe the hours or days when an elective county office shall be 
open, such provisions must be observed by the officer affected thereby. 
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2. For the reasons already given, we conclude that the county 
board has no authority to determine the actual working hours, length 
of lunch hours, and quitting hours of employees of the several elective 
county offices. We find no law which either expressly or by implication 
vests such power in the county board, and it is, in our opinion, another 
of those powers incident to the administration of the office which is 
vested in each elective officer. See Report of Attorney General, 1945- 
1946, page 74. 


This power of the respective county officers is, of course, also sub- 
ject to Constitutional and Legislative regulation. 


pang 
The question of whether the County Board or the respective elec- 
tive county officers have authority to determine whether or not a per- 


son over age 65 may be employed or whether an employee over age 65 
may be retained is also, we believe, a matter for the determination of 
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each respective county officer in the absence of any constitutional or 
statutory provision to the contrary. 


As above pointed out, Section 23-1111, R.R.S., 1943, provides that 
the county officers in all counties shall have the necessary clerks and 
assistants ‘for such periods and at such salaries as they may deter- 
mine with the approval of the county board”, etc. This statute appears 
to vest in the county board a certain degree of control over the salaries 
which may be paid to such employees, but we do not so construe it 
as to give the county board power to compel other elective county of- 
ficers to refrain from hiring or to discharge employees who have at- 
tained a certain age. Such authority, we think, must be vested in the 
officer himself as one of the prerogatives of his office. The county 
board may, in the exercise of a reasonable discretion, refuse to approve 
salaries of employees of other county officers as determined by their 
employers, but we find no statute which, in our opinion, gives the board 
any authority to compel other elective county officers to discharge or 
to refrain from employing persons when they have reached a certain 
age. 


May 16, 1955 
CHILDREN 


Neglected or Dependent—Separate Actions Involving— 
Jurisdiction of Courts 


REQUESTED BY: William G. Line, County Attorney, Fremont, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: In a divorce action in the District Court of Dodge 


County the court awarded custody of two minor 
children to the father. Later an independent action 
was commenced in the District Court of Douglas 
County, acting as a Juvenile Court, to declare the 
children to be neglected and dependent children, and 
to provide for their custody and care. Does the Dis- 
trict Court of Douglas County have jurisdiction over 
said children or is jurisdiction over them retained 
by the District Court of Dodge County? 


CONCLUSION: The District Court of Dodge County retains exclu- 
sive jurisdiction over these children as to provision 
for their care and custody. 


There can be no question but that the District Court of Dodge 
County had jurisdiction over said minor children in the divorce action 
and power, by decree, to provide for the care, custody and maintenance 
of said children. See Section 42-311, R.R.S. 1943. Our Supreme Court 
has also held that the district court has a continuing power to review 
and revise the provisions of its decree for the care and support of such 
minor children as determined by the best interests of the children. Bize 
v. Bize, 154 Neb, 520, 48 N.W. 2d 649; McNamee v. McNamee, 154 Neb. 
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212, 47 N.W. 2d 383. It would appear, therefore, that the District Court 
of Dodge County, having lawfully acquired jurisdiction of the minor 
children, retains such jurisdiction insofar as the awarding of custody 
and providing for the care of such children is concerned until they have 
ceased to be minors. The power to make such disposition of the chil- 
dren is an incident to the power to annul marriages or grant divorces. 


Is such jurisdiction over the children, once having been acquired, 
exclusive so as to deprive another court, which would otherwise have 
jurisdiction, of the power to provide for the custody and care of such 
children when the best interests of such children appear to require it? 
More specifically, where the district court, by decree in an action for 
divorce, has made provision for the care and custody of children, is the 
juvenile court thereafter precluded from exercising jurisdiction over 
said children and providing for their care and custody as dependent 
and neglected children? 


The general rule is well established that the court which first takes 
cognizance of an action over which it has jurisdiction has the exclusive 
right to dispose of the matter without interference from other courts 
having concurrent jurisdiction of the matter. 21 C.J.S. 745, Courts, sec. 
492. Our Supreme Court has held that the terms and conditions of a 
decree of divorce entered by a court of competent jurisdiction cannot 
be modified by another court in any respect but only by the court which 
acquired original jurisdiction of the case. In re Estate of Rusch, 89 
Neb. 265, 131 N.W. 209; Anglim v. Anglim, 140 Neb. 133, 299 N.W. 346. 
The obvious reason for this rule is that it is necessary to prevent con- 
fusion and avoid conflict in the execution of judgments by independent 
courts. 


The question as to the right of a juvenile court to take jurisdiction 
of dependent and neglected children and provide for their custody and 
care after the custody of such children has been awarded by another 
court of competent jurisdiction in a divorce action brought by one of 
the parents against the other parent has been frequently before the 
courts, although never, as far as I can ascertain, before the Supreme 
Court of Nebraska. This question seems to have given the courts con- 
siderable trouble in the past and there is a certain amount of conflict 
among them, particularly in the earlier decisions. Many of the courts 
were inclined to construe the statutes most liberally in favor of the 
power of the juvenile courts to take jurisdiction of such children even 
in cases where a court had in a previous divorce action made disposi- 
tion of the custody of the children. However, the tendency of the courts 
at present appears to be to support the general rule that where a court 
having jurisdiction has, as a part of a decree of divorce, made provi- 
sion for the custody and care of the children, such jurisdiction excludes 
any other court, including the juvenile court, from taking jurisdiction. 
See Re: Hosford (Kan.) 11 A.L.R. 142 and annotation, page 147; Ross 
v. Ross (Colo.) 78 A.L.R. 313, and annotation, page 317; Emrich v. 
McNeil, 126 F. 2d 841, 146 A.L.R. 1146, and annotation, page 1153. 


It is our conclusion that the District Court of Dodge County re- 
tains exclusive jurisdiction over the children in question and that the 
Juvenile Court of Douglas County is without power, under the circum- 
stances, to make an order respecting the custody or disposition of these 
children. 
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May 17, 1955 
RURAL FIRE DISTRICTS 


Number of Directors Where an Entire County Not Under 
Township Organization is Included in District 


REQUESTED BY: Keith J. Kovanda, County Attorney, Burwell, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: A rural fire protection district embraces all of Gar- 


field County. The county is not under township or- 
ganization and is under the Commissioner System 
with three commissioners. It contains sixteen town- 
ships according to government survey, or four tiers 
of townships with four subdivisions in each tier. In 
view of the provisions of Section 35-506, R.R.S., 
1943, should the board of directors have three di- 
rectors (one from each commissioner’s district), 
four directors (one from each tier of townships), or 
sixteen directors (one from each township as sur- 
veyed) ? 


CONCLUSION: The term “township” as used in the statute refers 
to the township according to the government sur- 
vey. The district should have sixteen directors, one 
representing each township in the district. 


Section 35-506, R.R.S., 1943, provides that the district shall elect a 
president, a vice-president, a secretary-treasurer, and a board of direc- 
tors consisting of five residents of the district, three of whom shall be 
the elected officers. It further provides that if the district embraces 
more than one township “each township shall be represented on the 
board of directors.” 


The term “township” is capable of bearing two distinct meanings. 
It is commonly used by surveyors to denote a unit of measurement of 
the area of land, a “township” meaning an area six miles square and 
containing thirty-six square miles. The entire state of Nebraska has 
been thus surveyed. The term “township” is also used to describe a 
political subdivision of a county in those counties which are under 
township organization. Such political townships ordinarily conform in 
area to the townships laid out according to government survey. See 
Section 23-209, R.R.S., 1943. This distinction between the two meanings 
of the term “township” is discussed in the case of Union Pacific R.R. 
Co. v. Howard County, 66 Neb. 663, 92 N.W. 579, and is also referred 
ie ae the case of State v. Bone Creek Township, 109 Neb. 202, 190 

.W. 586. 


The case of Union Pacific R.R. Co. v. Howard County, supra, sheds 
some light on the question here under discussion. That case involved 
the construction of a statute which provided a tax for the erection of 
public scales in each township. The plaintiff objected to the levy of 
such tax in a county which was not under township organization on 
the ground that the word “township” could only apply to townships 
in counties under township organization. The Supreme Court held, 
however, that the law was obviously intended to apply to the entire 
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state, and that the word “township” as used in the statute must be 
held to include the precincts in counties not under township organization. 


I believe that the reasoning of the court in the Howard County 
case would apply also to the question which you present. Obviously the 
law providing for the creation of rural fire protection districts was 
intended to apply to all counties alike. In providing that where the 
district embraced more than one township each township should be 
represented on the board of directors, it seems clear to us that the 
Legislature intended thereby to provide for a uniform representation 
of the entire district on the board of directors. We conclude, therefore, 
that in the district which comprises all of Garfield County there should 
be a representative on the board of directors from each township ac- 
cording to the government survey or a total of sixteen members on 
the board. 


We are not unmindful of your objection that such a board would 
be cumbersome, but we believe that relief should be sought from the 
Legislature. It is probable that when the law was enacted it did not 
occur to the Legislature that these rural fire protection districts would 
ever include more than two or three townships, and districts such as 
yours, which includes a whole county, were not contemplated. 


May 20, 1955 
UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT ACT 


Venue 


REQUESTED BY: Robert D. Moodie, Cuming County Attorney, West 
Point, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: Where a divorce and support order is entered in 
Dodge County, and subsequently the husband moves 
to Wyoming and fails to pay support and the wife 
moves to Cuming County, may the wife initiate a 
petition under the Uniform Reciprocal Enforcement 
of Support Act in Cuming County? 


CONCLUSION: Yes. 


In the situation where a husband and wife are divorced in one 
county of this state and the husband is ordered to pay support, and 
the husband or wife then moves to another county where he fails to 
pay the support ordered, proceedings to enforce the order of the court 
of the former county can only be brought in that court. 17 C.J.S., sec. 
6, p. 81. The court entering the support order retains jurisdiction for 
the purpose of enforcement or revision of the award. Wassung v. Was- 
sung, 136 Neb. 440, 286 N.W. 340; Miller v. Miller, 153 Neb. 890, 46 N.W. 
2d 618. 


Where, however, the obligor has moved to another jurisdiction, the 


procedure to enforce a duty of support from the state of the obligee’s 
residence is through the provisions of the Uniform Reciprocal Enforce- 
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ment of Support Act, sections 42-701 to 42-721, R.R.S. 1943, hereinafter 
referred to as the act. The remedy provided by that act is stated to 
be additional to existing remedies. Section 42-703, R.R.S. 1943. The 
duties of support enforceable under the act are those provided by the 
laws of any state where the alleged obligor was present during the 
period for which support is sought or where the obligee was present 
when the failure to support commenced, at the election of the obligee. 
Section 42-707, R.R.S. 1943. The obligor is bound by the law the obligee 
elects, as above stated regardless of the presence or residence of the 
obligee. Section 42-704, R.R.S. 1943. 


Since the act gives the obligee the choice of the laws of two or 
more states under which to seek support of the obligor, it is clear 
that it was not contemplated that proceedings under the act were to be 
a part of the provess of a court of this state which has entered a 
support order at a prior time. It is our opinion, however, that any 
order for support from a court in this state, in efect at the time of 
seeking relief under the act, should be required to be included as a 
part of the petition filed, since it is “pertinent information” within 
the meaning of that term in Section 42-710, R.R.S, 1943. Therefore, 
since we conclude that a proceeding under the act in the circumstances 
related, is not a part of the process in the prior Nebraska support 
action, it follows that the petitioner is not restricted to initiating a 
petition in the court having jurisdiction over the prior support action. 
The obligee may file in the county where she (or he) resides. We see 
no reason why the petition might not be initiated, in the alternative, 
in the court of the county having jurisdiction of the prior support 
action, but it is not apparent why a petitioner would want to do so. 


May 25, 1955 
COUNTY BOARD 
Zoning Authority 


REQUESTED BY: Dixon G. Adams, Sarpy County Attorney, Papillion, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 


QUESTION: 1. Is it necessary to the validity of a zoning regu- 
lation that it contain a metes and bounds descrip- 
tion of the entire area within the zoning district? 


CONCLUSION: No. A description of the real estate is sufficient 
if it does not mislead, and identifies or designates 
with reasonable certainty the property intended to 
be included. 


QUESTION: 2. Can a map be attached to a zoning regulation, 
made a part of it, and given a controlling effect? 


CONCLUSION: Yes. 
QUESTION: 3. Where trailers have been located upon individual 
lots between the time of the passing of a zoning 
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regulation in 1941, and the adoption of a zoning 
regulation prohibiting trailers in 1955, does the 
county have authority to compel removal of such 
trailers? 


CONCLUSION: This authority depends upon the nature of the 
1941 regulation, since a zoning regulation may not 
operate retroactively to deprive an owner of a use 
to which his property was put before the adoption 
of the regulation. 


QUESTION: 4. Where the county building inspector has issued 
a permit purporting to permit the location of a 
trailer in an area zoned as a residential district, 
does the county have the authority to compel the 
removal of the trailer? 


CONCLUSION: Yes. 


Section 23-114, R.R.S. 1943, provides that when the county or 
any portion thereof outside the corporate limits of any city or village 
is included in a state zoning district the county board shall have power 
to adopt a zoning resolution, as prescribed, and this resolution shall 
have the force and effect of law. Additional statutory zoning authority 
has been delegated to the county boards under the limitations as set 
forth in section 23-161 to 23-174, R.R.S. 1943, inclusive. Pursuant to 
this statutory authority, the original Sarpy County Zoning Regulation 
was adopted by the County Board of Sarpy County on May 3, 1941, 
and on March 28, 1955, the County Board of Sarpy County adopted a 
resolution purporting to wholly amend the county zoning regulations. 
In connection with these zoning regulations, you have submitted several 
questions. 


You ask first if it is necessary to the validity of a zoning regulation 
that the regulation contain a metes and bounds description of the 
entire area within the zoning district. Our court has held that zoning 
regulations are adopted in the exercise of the police power, and the 
police power is inherent in the effective conduct and maintenance of 
government and is to be upheld, even though the regulation affects 
adversely property rights of some individual. Pettis v. Alpha Chapter 
of Phi Beta Pi, 115 Neb. 525, 213 N.W. 835. While there is no funda- 
mental objection to zoning laws and ordinances so long as they apply 
without unnecessary discrimination and are reasonable in their scope 
and operation, a zoning ordinance may be inoperative and void for 
uncertainty, vagueness, or indefiniteness. 58 9m. Jur., Zoning, sec. 24, 
p. 954. We have found no requirement that a zoning regulation should 
contain a metes and bounds description, and it is our opinion that a 
description of real estate is sufficient if it does not mislead, and 
identifies or designates with reasonable certainty the property intended 
to be included. 58 Am. Jur., Zoning, sec. 41, p. 967. And see, City of 
Scottsbluff v. Kennedy, 141 Neb. 728, 4 N.W. 2d 878. 


You then ask if a map may be attached to the zoning regulation, 
and made a part of it. As we said in answer to the previous question, 
a description of real estate is sufficient if it does not mislead, and 
identifies or designates with reasonable certainty the property in- 
tended to be included. It is well recognized that a zoning map may be 
annexed to the zoning regulation, made a part of it, and given a con- 
trolling effect. 58 Am. Jur., Zoning, sec. 32, p. 960; Village of Euclid 
v. Ambler Realty Co., 272 U.S. 365, 71 L.Ed. 303, 47 S. Ct. 114, 54 
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A.L.R. 1016; Annotation, 159 A.L.R. 857; City of Lincoln v. Foss, 119 
Neb. 666, 230 N.W. 592. 


You also ask if the county now has authority to compel removal 
of trailers located upon individual lots between the adoption of the 
1941 regulation and the adoption of the 1955 regulation. The answer 
to this question depends upon the nature of the two zoning regulations, 
and it appears that your question concerns an area in which the 1955 
regulation prohibits the location of trailers. If the 1941 regulation did 
not prohibit the location of trailers in this area, then the county cannot 
compel the removal of trailers placed in this area after the adoption 
of the 1941 regulation and prior to the adoption of the 1955 resolution. 
It is the general rule that a zoning ordinance may not operate retro- 
actively to deprive a property owner of his previously vested rights, 
and cannot deprive the owner of a use to which his property was put 
before the enactment of the ordinance. City of Omaha v. Glissman, 
151 Neb. 895, 89 N.W. 2d 828, appeal dismissed, 339 U.S. 960, 94 L.Ed. 
1870, 70 S.Ct. 1002, rehearing denied, 340 U.S. 847, 95 L.Ed. 621, 71 
S.Ct. 15. This same rule would apply if the description of the area 
in which trailers were prohibited by the 1941 zoning regulation is un- 
certain and indefinite, since that part of the zoning regulation would 
be void where there are uncertain boundary lines. 


You also state in your request that on February 16, 1955, the 
county building inspector issued a permit purporting to permit the 
location of a trailer in an area zoned as residential, and you ask if 
the county has authority to revoke this permit and compel the re- 
moval of the trailer. Section 23-167, R.R.S. 1943, provides for the ap- 
pointment of a county building inspector, and states that such building 
inspector shall not issue any permit unless the plans for the use are 
filed in writing at his office and the plans fully conform to all zoning 
regulations then in effect. It appears that the permit granted was for 
a nonconforming use, and the action taken by the building inspector 
was contrary to the provisions of section 23-167. Since the county 
board is given the general power of zoning, and the permit was obtained 
to use land for a use not permissible under the zoning regulation in 
effect, we believe that the county board has the duty to revoke the 
permit and compel the removal of the trailer. 


May 25, 1955 
SCHOOLS 
Annexation of Lands to an Adjoining District 


REQUESTED BY: F. B. Decker, Commissioner of Education, Capitol 
Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: When a school district is being dissolved under the 


provisions of L.B, 406 of the 1955 Nebraska Legis- 
lature, must each school district accept that portion 
of the dissolved school district assigned to it by 
the county superintendent? 
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CONCLUSION: Yes. 


The problem proposed by you rests primarily upon the provisions 
of our state constitution. Article VII, sec. 6, provides: 


“The legislature shall provide for the free instruction in the 
common schools of this state of all persons between the ages of 
five and twenty-one years.” 


Under the provisions of the Constitution the burden of providing 
the instrumentalities for free instruction in the common schools of 
this state was placed upon the legislature. It was the manifest intent 
of the framers of our constitution that every child in this state between 
the ages of 5 and 21 shall be provided the opportunity of a free 
education in the common schools. 


L.B. 406 recently passed by the legislature amending Section 
79-408.02 R.S. Supp. 1953 provides: 


“When a district is reduced in size by the purchase or ap- 
propriation of land by the United States for any defense, flood 
control, irrigation, or was project, so that such remaining part 
shall (1) contain less than four sections of land, and fewer than 
twenty persons of school age, the county superintendent shall have 
authority and cr (2) have an assessed value that places it in the 
lower twelve per cent of the school districts of the same class in the 
county, it shall be his the duty of the county superintendent to at- 
tach such remainder to an adjoining district or districts.” 


The apparent purpose of the amendment is to ease the restrictions 
under which the county superintendent may attach a depopulated or 
financially depreciated district to an adjoining district. 


It was the intent of the legislature to provide the best possible 
education for the children of the state at the least possible cost. We 
believe that L.B. 406 is constitutional and properly expresses the desire 
of the people of this state relative to educational facilities for our 
children. 


In State ex rel. Diemer v. Fry, 100 Neb. 364, 160 N.W. 112 our 
court in dealing with a similar situation said: 


“*« * At the legislative session of 1909 this section was amended 
by adding the following provision: 


‘Provided, that on January 2, 1910, any territory which is not 
then a part of any school district shall, by the county superintendent 
of the county in which such territory lies, either be organized into 
new districts, or attached to one or more adjoining districts.’ 
Laws 1909, c. 117, subd. 3.” 


“* * Tf at the end of that time they had indicated no preference, 
the county superintendent was directed to proceed upon his own 
initiative and either organize the territory into new districts, or 
attach it to one or more of the adjoining districts. This is what 
was done in Grant county. The statement of facts shows that five 
similar annexations of unorganized territory to other districts 
were made and one new district was created upon the same day, 
thereby placing within organized districts all the previously un- 
organized territory within the county. The county superintendent 
being vested with authority to make this annexation, the plaintiff 
has no cause of action.” 
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Also in State v. Summers, 118 Neb. 189, 223 N.W. 957, our court 
said: 


“Therefore, the word ‘provided’ as used in section 6261 should 
be construed to have the same meaning as the conjunction ‘and’ 
or ‘but’, and, if so construed, it directs the county superintendent, 
when any school district has failed to maintain a public school for 
two consecutive years as required by law, to attach the territory 
of such district to one or more adjoining districts, without re- 
quiring a petition therefor. To hold that children residing in a 
school district without educational facilities would be required to 
wait until a majority of the electors in the adjoining districts 
agreed to permit them to attend their school would in many cases 
result in a denial of the free education guaranteed them by 
laws 2? 


In an early case in this state, Hendreschke v. Harvard, 35 Neb. 
400, 53 N.W. 204, which has not been overruled, our court very aptly 
said: 


“* * We fully agree with the district court that, under the 
provisions of our school law, (section 4, subd. 1, c. 79, Comp. St.,) 
the county superintendent of schools has exclusive original juris- 
diction of all matters pertaining to the division of counties into 
school districts. The rule is well settled that, where a statute upon 
a particular subject has provided a special tribunal for the de- 
termination of questions pertaining to that subject, the jurisdiction 
thus conferred is exclusive, unless otherwise expressed or clearly 
manifested.* *” 


Also our court said in School District 67 v. School District 24, 55 
Neb. 716, 76 N.W. 420: 


“An order of the county superintendent as to the formation 
or change of boundaries of a school district cannot be collaterally 
assailed where he acted within his jurisdiction. State v. Palmer, 
18 Neb. 644, 26 N.W. 469. * * * * That a school district as such 
cannot question the action of a county superintendent in changing 
the boundaries of a district is thoroughly established in this state. 
Cowles v. School Dist., 23 Neb. 655, 37 N.W. 493; School Dist. v. 
Wheeler, 25 Neb. 199, 41 N.W. 143; Hendreschke v. School Dist. 
35 Neb. 400, 53 N.W. 204. It follows that plaintiff cannot maintain 
this action, and the judgment is affirmed.” 


The same principles of school law have been established by our 
neighboring midwestern states. See School District v. King 20 N.D. 
614, 127 N.W. 515, State v. Deneen 201 Wis. 646, 231 N.W. 174, Rural 
Independent School District v. McCracken, 212 Ia. 1114, 233 N.W. 147, 
In re Irons 119 Minn. 119, 1837 N.W. 303. 


In view of the provisions of our constitution and the authorities 
above cited, it is our opinion that where a school district is dissolved 
under the provisions of L. B. 403 which amends Section 79-408.02 that 
each school district must accept that portion of the dissolved school 
district assigned to it by the county superintendent. 


In holding as we do that the adjacent school district must accept 
that portion of the dissolved school district assigned to it by the county 
superintendent, we do not feel that it is necessary to answer your 
second question. 


May 27, 1955 
TAXATION 


Taxation of Improvements to Real Estate not Completed on Assessment 
Date and Constructed Under Special Contract. 


REQUESTED BY: D. C. Tucker, County Attorney, Minden, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: Where the owner of real estate enters into a 


contract for construction of an elevator under the 
terms of which the elevator remains the property 
of the builder until completed and where the ele- 
vator was not completed on assessment date, should 
the improvement be taxed to the owner as part of 
the real estate? 


CONCLUSION: Yes. 
Section 77-103, R.S. Supp. 1053, provides as follows: 


“The terms ‘real property’, ‘real estate’ and ‘lands’ shall in- 
clude city and village lots and all other lands, and all buildings, 
fixtures, improvements, mines, minerals, quarries, mineral springs 
and wells, oil and gas wells, and privileges pertaining thereto.” 


We have previously taken the position that a building not com- 
pleted on assessment date should be added to the value of the real 
estate, but the value should be increased only to the extent of the 
partially completed structure and should not be based on the ultimate 
value of the building. Report of Attorney General, 1949-1950, page 681. 


It has been held that land and the buildings erected thereon or 
affixed thereto are properly taxed as a unit and this rule is not af- 
fected by private agreements or by the degree of its physical attach- 
ment to the land. Town of Franklin v. Metcalf, 30 N.E. 2d 262 (Mass); 
Davis v. Taylor, 153 P. 2d 231 (Okla); 84 C.J.S., page 182, paragraph 
72(b). 


The county assessor is required annually to add to real estate 
previously taxed all buildings and other improvements of any kind, 
exceeding the value of $100.00 which have not been previously in- 
cluded in the value of the land. Section 77-1306, R.R.S. 1943. 


The only conditions under which buildings or improvements may 
be classed as personal property are where they are located on leased 
lands other than public lands when a proper showing is made by the 
parties to the county assessor. Section 77-1209.01, R.S. Supp. 1953. 
This section would not be applicable where the owner of the real 
estate is the owner of the building. 


We are of the opinion that such elevators must be included in 
the value of the real estate, and that the value will depend on the 
degree of completion on assessment date. We are further of the 
opinion that any private agreement between the owner and the builder 
will not change the actual character of the property for purposes of 
taxation. 


May 25, 1955 
BOARD OF EDUCATIONAL LANDS AND FUNDS 
Prohibited Uses of Permanent and Temporary School Funds 


REQUESTED BY: Robert D. Hiatt, Secretary, Board of Educational 
Lands and Funds, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: Where the expenditure of an amount for leveling 


and ditching certain tracts of school land would 
result in greatly increased sale value of the tracts, 
can the money be appropriated from either the per- 
manent or temporary school fund? 


CONCLUSION: No. 


QUESTION: May the necessary administrative expenses of the 
school trust be appropriated from the temporary 
school fund? 


CONCLUSION: No. 


1. The Nebraska Constitution prohibits the appropriation by the 
Legislature of permanent school funds for, or their investment in, the 
proposed improvements. Art. VII, Sec. 3, begins: 


“The following are hereby declared to be perpetual funds for 
common school purposes of which the annual interest or income 
only can be appropriated, to-wit:” 


Art. VII, Sec. 9, prohibits the investment of the monies of the per- 
manent school fund in the proposed improvements. That section 
limits the investment or loan of the fund except in United States or 
state securities, registered county bonds of this state, registered school 
district bonds of this state, and such other securities as the Legislature 
may from time to time direct. The use of the permanent school fund 
for improving existing school land so that it will have a higher sale 
value would be clearly an investment, and as such is not within the 
permissible field of legislation. 


We likewise conclude that monies of the temporary school fund 
cannot be expended to make the improvements. Art. VII, Sec. 4, is 
as follows: 


“All other grants, gifts and devises, that have been, or may 
hereafter be, made to this state, and not otherwise appropriated 
by the terms of the grant, gift, or devise, the interest arising from 
all funds mentioned in the preceding section, together with all the 
rents of the unsold school lands, and such other means as the 
legislature may provide, shall be exclusively applied to the support 
and maintenance of common schools in each school district in 
the state.” 


Application of the fund to improvement of school lands would be a 
departure from that mandate, and is not permissible. 


2. For many years the expenses of administering the school lands 


and funds has been handled by appropriation from the general fund 
of the state. This method of handling the administrative expenses 
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was not based on court decision or official legal opinion, insofar as can 
be determined. It was apparently the feeling that since the constitution 
provided that all of each of the different parts making up the tem- 
porary fund was to be exclusively applied to the support and main- 
tenance of the common schools, the trust fund could not pay the 
expenses of its own administration. We affirm this belief and con- 
struction. 


We recognize the well established principles of trust law that a 
trust estate must bear the expenses of its own administration. Trustees 
v. Breenough, 105 U.S. 527, 26 L.Ed. 1157. This principle is highly 
equitable in nature, and we would be in favor of applying it to the 
school trust if the law would allow. However, we are confronted with 
the inescapable language of the constitution, Art. VII, Sec. 4, supra. 
The constitution, after setting out what shall be the perpetual or per- 
manent funds, then provides in sec. 4 that all other grants, gifts and 
devises, all (clearly inferred) interest arising from the perpetual funds, 
and all the rents of the unsold school lands, shall be exclusively applied 
to the support and maintenance of common schools. We feel that this 
language will not permit a construction authorizing the expenses of 
administration of the trust to be paid from the temporary school fund. 


May 31, 1955 
UNIVERSITY OF NEBRASKA 


School of Veterinary Medicine and Surgery—Agreements with Other 
Schools—Constitutionality of Act Authorizing Agreements— 
Expenditures. 


REQUESTED BY: John K. Selleck, Comptroller, University of Ne- 
braska, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: 1. L. B. 375, passed by the present session of the 


Legislature and approved by the Governor provides 
that until the Legislature sets up suitable structural 
and educational facilities for a School of Veterinary 
Medicine and Surgery, the Board of Regents of the 
University of Nebraska is authorized to enter into 
agreements with suitable schools and colleges of 
Veterinary Medicine and Surgery in other states for 
the giving of courses to Nebraska students which 
are not offered at the University of Nebraska and 
to make expenditures therefor. Does this act con- 
flict with Section 18, Article III of the Constitution 
of Nebraska, forbidding the granting by the Legis- 
lature of special privileges? 


CONCLUSION: No. 
QUESTION: 2. If the Legislature fails to appropriate any 
money to the Veterinary School Fund is the Board 
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of Regents authorized to make expenditures for 
the purposes specified in Section 3 of L. B. 375? 


CONCLUSION: No. 
1. Section 3 of L. B. 375, 67th Session of the Legislature provides: 


“Until such time as the Legislature may provide suitable 
structures and educational facilities for a School of Veterinary 
Medicine and Surgery, the Board of Regents is authorized to enter 
into agreements with suitable schools or colleges of veterinary 
medicine and surgery in other states, and to make expenditures 
pursuant thereto, for the purpose of utilizing the educational facili- 
ties of such schools and colleges for teaching students in the 
Nebraska School of Veterinary Medicine and Surgery in such re- 
quired courses as are not offered at the University of Nebraska 
by reason of a lack of suitable facilities.” 


You inquire if this statute conflicts with Section 18, Article III 
of the Constitution of Nebraska. In our opinion it does not. 


Section 18, Article III of the Constitution of Nebraska, forbids the 
Legislature to pass local or special laws in certain enumerated cases, 
none of which are pertinent to your inquiry, and concludes with a 
provision that the Legislature shall pass no law “granting to any 
corporation, association, or individual any special or exclusive priv- 
ileges, immunity, or franchise whatever. In all other cases where a 
general law can be made applicable, no special law shall be enacted.” 


The suggestion seems to be implied in your question that the en- 
actment of L.B. 375 permitting the Board of Regents of the University 
of Nebraska to expend money for the purpose of enabling our students 
of Veterinary Medicine and Surgery to take courses of instruction in 
other schools and colleges when they are not offered at the University 
of Nebraska might be construed by our courts as the granting of a 
special privilege to such students which is not available to other citizens 
of our state. We think such a position is untenable. 


It will be noted that such facilities are open to any citizen of the 
state who may wish to avail himself of them by becoming a student 
of Veterinary Medicine and Surgery at the University of Nebraska. 
The establishment of the University itself, with its various professional 
schools and colleges, and its support from public funds provided 
biennially by acts of the Legislature, affords special privileges to only 
a comparatively small class of our citizens, as only a comparatively 
few of our citizens avail themselves of the opportunity to attend the 
University of Nebraska, yet the opportunity is open to all citizens, 
and, therefore, the appropriation of public funds to support the insti- 
tution does not constitute special or class legislation. 


It should also be noted that the education of our citizens and the 
providing of adequate educational facilities for our citizens is a matter 
of fundamental public policy of this state as evidenced by numerous 
provisions of the Constitution of Nebraska. Section 10 of Article VII 
of our State Constitution contains the following provision: 


“The general government of the University of Nebraska shall, 
under the direction of the Legislature, be vested in a board of 
six regents to be styled the Board of Regents of the University 
of Nebraska. * * * Their duties and powers shall be prescribed 
by law; * * *.” 
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It is our opinion that this provision of the Constitution gives the 
Legislature ample authority to prescribe by law that among the 
powers and duties of the Board of Regents shall be the duty to provide 
suitable courses of training for students of Veterinary Medicine and 
Surgery and power to make agreements with other schools and col- 
leges for the giving of such courses where such courses are not offered 
by the University of Nebraska, and to expend money for such purposes, 
pursuant to the policy of this state to offer adequate educational 
facilities to its citizens. 


In the case of Fisher v. Board of Regents, 108 Neb. 666, 189 N.W. 
161, an act of the Legislature requiring the Board of Regents of the 
University of Nebraska to establish a plant for the manufacture of 
hog-cholera serum and to “distribute said serum to farmers and swine- 
growers, residents of Nebraska, at the actual cost of its production”, 
was attacked on the ground that it was special legislation in favor of 
the farmers and swine-growers of the state, in violation of Section 
18, Article III of the Constitution of Nebraska. Our Supreme Court 
held that such classification was a reasonable and proper exercise 
of the police power of the state to protect the food supply of our 
citizens in accordance with the public policy of our state. We believe 
that the training and educating of persons in Veterinary Medicine and 
Surgery is equally important for the protection of the food supply of 
our citizens, and that our courts would so hold. Certainly it is a branch 
of education which the public policy of our state requires should be 
made available to our citizens. 


The fact that not all of the citizens of the state can participate in 
the benefits of the act does not make it class legislation as long as 
the act shows no favoritism of one citizen over another. In the case 
of Farmers Canal Co. v. Frank, 72 Neb. 136, 100 N.W. 286, in which 
the validity of an act of the Legislature providing for the appropriation 
of water for irrigation purposes was questioned, it was held that the 
fact that not all persons desiring water for irrigation purposes could 
be satisfied did not make the act void as class legislation. Also, in 
the case of Lennox v. Housing Authority of City of Omaha, 137 Neb. 
582, 290 N.W. 451, it was held that the housing authority acts pro- 
viding for slum clearance and low rent housing for persons of low 
income did not violate the constitutional provisions forbidding class 
legislation although the acts primarily benefited persons of low income. 


2. You further inquire if the Board of Regents would be authorized 
to make expenditures of money for the purposes specified in Section 3 
of L.B. 375 in the event that the Legislature failed to appropriate any 
money for that purpose. 


It is our opinion that the Board of Regents would have no authority 
to expend money for such purposes in the absence of a legislative 
appropriation for that purpose. 


It will be noted that Section 5 of L.B. 375 contains the following 
provision: 


“No expenditures shall be made for or on behalf of the School 
of Veterinary Medicine and Surgery except from money appro- 
priated to the Veterinary School Fund.” 


Furthermore, Section 25, Article III of the Constitution of Ne- 


braska, forbids the drawing of money from the State Treasury except 
in pursuance of a specific appropriation made by law, etc. See Rein 
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v. Johnson, 149 Neb. 67, 30 N.W. 2d 548; Fischer v. Marsh, 113 Neb. 
158, 202 N.W. 402. 


June 3, 1955 
DEPARTMENT OF AERONAUTICS 


Authority to Lease State Airports to Federal Government; Fair Rental 
For State Installations or Improvements Thereon 


REQUESTED BY: James D. Ramsey, Director, Nebraska Department 
of Aeronautics, State House, Lincoln, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 
QUESTION: 1. Under the facts stated herein, is the Director 


of Aeronautics authorized to enter into a lease 
with an agency of the United States for certain 
buildings on a State airport for a rental of $1 per 
year? 


CONCLUSION: 1. The Director would have the legal authority 
to enter into such a lease, the advisability of so 
doing being a question of policy. 


QUESTION: 2. If the federal government should act under its 
statutory power to re-occupy a part of this airport, 
would it be liable to the state for a fair rental for 
the use, control and possession of the installations 
which the state has made at the airport. 


CONCLUSION: 2. Yes. 


Your first question relates to the extent of your authority to enter 
into a lease with the United States Air Force for a term of years at an 
annual token rental of one dollar, the lease to cover certain buildings 
and the area they occupy on the Scribner Air Field, the field now being 
owned by the State of Nebraska by virtue of a deed from the federal 
government executed under the authority of surplus proprty acts. 
The deeds contained certain conditions and restrictive clauses permitting 
recapture of the airfield in the event of an emergency, but these 
conditions and restrictions have no bearing on this part of your 
inquiry for the reason that the Air Force is not proposing to proceed 
under the Surplus Property Act, but has asked for a lease presumably 
on the basis of other authority given them by Congress to acquire 
necessary property and facilities. Thus we have the situation of a 
prospective tenant asking for the rental of certain state property, 
with an offer to pay a rental of one dollar per year, giving rise to a 
question of law involving your right to execute such a lease, and a 
question of policy involving the advisability of executing such an 
instrument, if the authority exists. 


If an agency of the federal government were not involved, the 
question of law could be easily answered, since the Constitution of 
Nebraska provides that lands under control of the state, “shall never 
be donated to railroad companies, private corporations or individuals”. 
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There being no apparent constitutional bar to the proposal, it is neces- 
sary to turn to the statutes to determine your authority because of 
the rule followed in this state that: 


“Executive state officers have no general authority to enter 
into executory contracts thereby binding the state, and the state 
is not bound by contracts made by them in excess of their au- 
thority.” (State ex rel. v. Cochran, 113 Neb. 846, 205 N.W. 568) 


“It is a well-established principle that, if a public officer in 
performing his ministerial duties acts beyond the express authori- 
zation of the law, his acts will be held to be void.” (Witzenburg 
v. State, 140 Neb. 171, 399 N.W. 533; also, Roadmix Construction 
Corp. v. State, 143 Neb. 425, 9 N.W. 2nd 741) 


The foregoing rules are of importance on the assumption that 
the Air Force desires to be secure in its tenancy, once having entered 
into possession of the premises. 


The statutes involved are all a part of a 1945 Act of the Nebraska 
Legislature, and we believe must be construed together. They are as 
follows: 


3-120. “It (the Department of Aeronautics) may enter into 
any contracts necessary to the execution of the powers granted 
it by sections 3-101 to 3-154.” 


3-141. “The department is authorized and empowered, on he- 
half of and in the name of this State, within the limitations of 
available appropriations, to (1) acquire, by purchase, gift, devise, 
lease, condemnation proceedings or otherwise, real or personal 
property for the purpose of establishing and constructing airports, 
* * * and (5) dispose of any such property, airport, restricted 
landing area or any other air navigation facility by sale, lease, 
or otherwise, in accordance with the laws of this state governing 
the disposition of other like property of the state. * * *.” 


8-145. “It may (1) lease, for a term not exceeding ten years, 
such airports, other air navigation facilities or real property ac- 
quired or set apart for airport purposes, to private parties, any 
municipal or state government, the national government or any 
department of any such government for operation, (2) lease or 
assign, for a term not exceeding ten years, to private parties, any 
municipal or state government, the national government, or any 
department of any such government for operation or other use 
consistent with the purposes of sections 3-101 to 3-154, space, area, 
improvements or equipment on such airports, (3) sell any part 
of such airports, other air navigation facilities or real property 
to any municipal or state government, or to the United States or 
any department or instrumentality thereof, for aeronautical pur- 
poses or purposes incidental thereto, and (4) confer the privilege 
or concession of supplying, upon the airports, goods, commodities, 
things, services and facilities; Provided, that in each case in so 
doing the public is not deprived of its rightful, equal and uniform 
use thereof.” 


8-108. “It shall cooperate with and assist the federal govern- 
ment, the political subdivisions of this state, and others engaged 
in aeronautics or the promotion of aeronautics, and seek to co- 
ordinate the aeronautical activities of these bodies. To this end, 
the department is empowered to confer with or to hold joint 
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hearings with any federal aeronautical agency in connection with 
any matter arising under sections 3-101 to 3-154, or relating to 
the sound development of aeronautics, and to avail itself of the 
cooperation, services, records, and facilities of such federal 
agencies, as fully as may be practicable, in the administration and 
enforcement of sections 3-101 to 3-154. It shall reciprocate by 
furnishing to the federal agencies its cooperation, services, records 
and facilities, insofar as may be practicable. * * *” 


From the foregoing we think it abundantly clear that the De- 
partment has ample authority to enter into a lease of the property with 
the Air Force for a term not exceeding ten years. It is equally clear 
that the Legislature has made no provision regarding the terms of 
such leases, or the consideration to be exacted from the lessee, and it 
must therefore be concluded that these are matters committed to your 
discretion. Such being the case, a court would interfere only if it 
appears that you act arbitrarily, dishonestly, or beyond the reasonable 
limits of the discretion conferred upon you. (43 Am. Jur. 101, Sec. 
291). Actually therefore, the decision on the amount of rental will to 
a large extent depend upon policy considerations which cannot be 
weighed by this office. 


In addition to other considerations which may affect your de- 
cision, we call attention to section 1622 (g) (2) (G), Title 50 App., 
U.S.C.A., and suggest its provisions be studied for the purpose of 
determining whether it may provide the basis for any future liability 
or obligation on the part of the state. That subsection provides: 


“(G) <Any public agency accepting a conveyance or transfer 
of surplus property under the provisions of this subsection shall 
release the United States from any and all liability it may be 
under for restoration or other damages under any lease or other 
agreement covering the use by the United States of any airport, 
or part thereof, owned, controlled, or operated by the public agency 
upon which, adjacent to which, or in connection with which, the 
surplus property was located or used: Provided, that no such 
release shall be construed as depriving the public agency of any 
right it may otherwise have to receive reimbursement under 
section 17 of the Federal Airport Act (section 1116 of Title 49) 
for the necessary rehabilitation or repair of public airports hereto- 
fore or hereafter substantially damaged by any Federal agency.” 


We suggest one cautionary measure before entering into such a 
lease. It is our understanding that the use of the area by the Air 
Force will not be for airport purposes, and in this connection we call 
your attention to a provision of the Surplus Property Act under which 
the state received title: 


“(A) No property disposed of under the authority of this 
subsection shall be used, leased, sold, salvaged, or disposed of by 
the grantee or tranferee for other than airport purposes without 
the written consent of the Administrator of Civil Aeronautics, 
which consent shall be granted only if the Administrator of Civil 
Aeronautics determines that the property can be used, leased, 
sold, salvaged, or disposed of for other than airport purposes 
without materially and adversely affecting the development, im- 
provement, operation, or maintenance of the airport at which such 
property is located. 


“(B) All property transferred for airport purposes shall be 
used and maintained for the use and benefit of the public, without 
unjust discrimination.” (50 U.S.C.A. 1622 (g) (2) ) 


Your second question asks the opinion of this office as to whether 
the federal government would be obligated to pay the State of Ne- 
braska a fair rental for certain airport installations in the event that 
the government decided to re-occupy all or a part of the field under 
its statutory authority contained in 50 U.S.C.A., App., 1622 (g) (2) 
(E). The question would arise because of the proviso therein which 
states, “That the United States shall pay a fair rental for its use, 
control, or possession, exclusively or nonexclusively, of any improve- 
ments to the airport made without United States aid”. The possibility 
that a fair rental would be owing to the State would arise from the 
following facts submitted in your letter: 


“Since the dates of these deeds the State of Nebraska, 
through the Department of Aeronautics, has had the exclusive 
possession of the Scribner Airfield and the buildings and other 
structures which were conveyed by these deeds. In 1949 or 1950 
the Civil Aeronautics Administrator, acting under authority con- 
ferred upon him by law, made an examination of these buildings 
and in the case of a considerable number of them (being among 
those which the United States now wishes to take over) authorized 
demolition of the buildings. 


“This Department has been advised in writing by the ap- 
propriate officials of the United States that all of these buildings 
were constructed with an estimated life of five years. 


“In order to develop and improve and maintain this airfield 
as a public airfield and to develop, improve, operate and maintain 
it and the buildings thereon in order to develop sources of revenue 
from non-aviation businesses thereon, this Department has ex- 
pended in excess of $66,000.00 in what it contends are improve- 
ments to the buildings on the airfield. At the time of their ac- 
quisition by the State all of these buildings were in a bad state 
of repair and it was necessary for this Department to make major 
capital investments designed, not to preserve the buildings in the 
same condition as when they were acquired, but to increase their 
value and usability. These investments included such things as 
applying asbestos shingles over the entire outer walls, installing 
new windows complete with frames and glass, installing new 
overhead garage type doors, installing new complete heating 
plants, including duct work et cetera, installing new electric wiring 
complete, installing new roofs, repainting all exterior wood with 
two coats of paint, completely rehabilitating the water system by 
installing new mains, pipes, valves, pumps, faucets, erecting a new 
pump house, and in fact installing the complete water system with 
new materials all together with the exception of the fire hydrants, 
and installing completely new plumbing in the buildings, including 
bathtubs, lavatories, sinks and cabinets. It should be noted that 
the water system above mentioned was constructed with federal 
aid in the sum of $10,000.00; the state’s investment in this water 
system was something over $11,000.00, which amount is included 
in the $66,000.00 figure mentioned above.” 


In preliminary talks involving possible statutory re-occupation of 


the area, you state that representatives of the Air Force have taken 
the position that the work done on the airport by the state is simply 


—87— 


of the nature of repairs, and would not constitute an “improvement” 
for which a fair rental would be owing. It is indicated that they feel 
that the quoted word could refer only to a completely new building. 


In the event of statutory re-occupation by the federal government 
it is our opinion that you would be legally justified in taking the 
position that a fair rental would be owing for the structures described. 
We believe it is quite clear that the narrow construction of the word 
“{mprovements” which is now contended for is not supported by the 
authorities. In the first place, the word “improvement” is used several 
times in section 1622, elsewhere than in the provision we have quoted, 
and a mere reading indicates that the word is used in a much broader 
sense than is presently contended. Certainly the word does not have 
one meaning at one time, and an entirely different meaning a few 
sentences later in the same section. 


It may also be significant that in the provision Congress has pro- 
vided for a fair rental for “any improvements to the airport”, and 
not just for improvements constructed on the airport. In any event, 
we have checked the Congressional history of the Surplus Property 
Act and find nothing therein which would support the position taken 
by the Air Force. 


Finally, we want to call attention to some of the decisions which 
have defined the word “improvements”. 


In the case of In re Herold, 57 F. Supp. 359, a lease provided that, 
“all additions and improvements made by the tenant shall belong to 
the landlord.” The tenant had installed a lighting system suitable to 
his needs. The Federal Court held that the system, including the 
lighting fixtures, belonged to the landlord, and that this was an “im- 
provement” within the meaning of the lease, and the Court then went 
on to quote this language with approval: 


“Indeed, * * *, it is difficult to conceive any additions made 
to a building by a tenant for his own convenience in the conduct 
of the business, which may not properly be included in the term 
‘improvements’.” 

In City and County of San Francisco v. County of San Mateo, 
222 P. 2nd 860, under a constitutional provision that lands and improve- 
ments taxable at the time of acquisition by a municipality should not 
be exempt except that no “improvements” of any character con- 
structed by the purchasing municipality should be taxed, the Court 
held that the quoted word included a dirt fill placed on marsh land 
by the City of San Francisco at its airport. 


In Midtown Co. v. Bender, 49 S.E. 2nd 779, the court held that 
removal of a wood partition and its replacement by one enclosed with 
metal lath and plaster on the order of the building inspector was an 
improvement and not a repair, and in this connection said, “an improve- 
ment is a valuable and useful addition, something more than a mere 
repair or restoration to the original condition.” 


In Delta Co. v. Lovelace, 196 So. 644, we find the Court using this 
language: 


«“* * * when changing conditions or the inevitable result of 
the mere lapse of time requires the making of extraordinary repairs 
or the substitution of new structures and modern fixed equipment 
for the old, as was the case here, these are not repairs to be 
dealt with as such, but are improvements.” 
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One variation of the problem is involved in your second question. 
It appears that the deed covering some of the reconstructed buildings 
involved in the present negotiations did not follow the language of the 
Surplus Property Act with respect to the liability of the United States 
in the event of its re-occupation of the airport, but provided as follows: 


“(4) That during the existence of any emergency declared by 
the President of the United States of America or the Congress 
thereof, the government shall have the right without charge, 
except as indicated below, to the full, unrestricted possession, 
control and use of the landing area, building areas, and airport 
facilities * * * *, or any part thereof, including any additions or 
improvements thereto made subsequent to the declaration of any 
part of the airport as surplus: Provided, however, that the gov- 
ernment shall be responsible during the period of such use for 
the entire cost of maintaining all such areas, facilities and im- 
provements, or the portions used, and shall pay a fair rental for 
the use of any installations or structures which have been added 
thereto without federal aid.” 


The limited time available for research makes it necessary to 
assume that this variation from the language of the presently existing 
Surplus Property Act was fully authorized by the law in effect at the 
time of execution of the deed, or that the State would now be estopped 
from denying its validity, having accepted and occupied the airport 
under that instrument. However, we do not feel that in the final 
analysis that substitution of the phrase “installations or structures” 
for the word “improvements” makes any substantial difference. The 
word “installations” has no well defined meaning in the law, and in 
looking for its meaning we feel certain that a court would look to the 
language appearing earlier in the deed where the government reserved 
to itself the right to re-occupy “any additions or improvements thereto.” 


June 3, 1955 
ESTATES 
Insolvent—Preferred Claims, Status of Claim of State for Unpaid 
Gas Tax. 
REQUESTED BY: R. Stanley Torpin, County Attorney, Central City, 
Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Is a claim filed by the State of Nebraska against 


an insolvent estate for gas tax and interest, as 
provided in Chapter 66, Art. 4, Rev. St. Neb. 1943, a 
preferred claim? 


CONCLUSION: No. 


Section 30-615, R.R.S. 1943, classifies claims in the order of their 
preference as: 


1. Necessary funeral expenses not exceeding $250.00, 
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2. Expenses of last sickness, 
8. Debts having preference by laws of the United States, 
4, Debts due to other creditors. 


It will be noted that the statute does not give claims in favor of 
the state for taxes any preference over other claims. It is true that 
other statutes provide that certain property taxes shall become liens 
against the property assessed, but we find no such provisions as to 
claims for gas tax. The rule has been stated that the priorities of 
debts are governed wholly by the law of the jurisdiction in which the 
representative acts and from which he derives his authority. 34 C.J.S. 
307, Executors and Administrators, sec. 459, citing In re Luce’s Estate, 
137 Neb. 846, 291 N.W. 562. See also, Dame’s Probate and Administra- 
tion, (8rd Edition), page 507, sec. 497, which says: 


“The fourth class of claims includes all demands of every kind 
and description, which are a legal charge against the estate, and 
which have been allowed as such by the court. Claims due the 
state, county or municipality for taxes or otherwise, come within 
this head and in this state have no preference over demands of 
ordinary creditors.” 


Section 77-703, R.R.S. 1943, provides that taxes levied on real estate 
become a lien on January 1 following the date of the levy, and section 
77-205 provides that personal property taxes shall become a lien on 
the personal property of the person taxed on November 1 following 
the date of the levy. 


Only in those cases where a statute gives the state a lien on 
property for the tax do we find a preference given to such claims. 
Such claims would have priority over preferred claims mentioned in 
section 30-615. In re Estate of Badberg, 130 Neb. 216, 264 N.W. 467. 
However, our statutes make no provision for a lien to secure payment 
of the gas tax. We conclude, therefore, that a claim by the state for 
this tax is not a preferred claim but comes under the fourth class pro- 
vided by section 30-615. 


June 9, 1955 
SCHOOL RETIREMENT SYSTEM 


Payment of Annuity Benefits to a Person Employed by 
University of Nebraska. 


REQUESTED BY: Glenn I. Anderson, Director of Retirement Systems, 
State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: May a person who has been a member of the School 
Retirement System and has retired from the System 
be paid retirement benefits if such person is later 
employed by the University of Nebraska, while in 
such employment? 
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CONCLUSION: No. 
Section 79-1522 (4), R.S. Supp. 1953, provides: 


“No annuitant shall receive retirement allowances while em- 
ployed by a public school in this state except when employed as a 
substitute teacher for not to exceed fifty days in any one calendar 
year.” etc. 


Section 79-1501 (14), R.S. Supp. 1953, provides: 


“(14) public school shall mean any and all schools supported 
by public funds and wholly under the control and management of 
the State of Nebraska, or any subdivision thereof, including schools 
established, maintained and controlled by * * * the Board of Regents 
of the University of Nebraska,” etc. 


It will be noted that the University of Nebraska, by express statu- 
tory definition is a “public school” under this law, and, under the 
provision of Section 79-1522 above quoted, an annuitant may not re- 
ceive retirement allowances while employed by the University. 


It is true that Section 79-1513, R.R.S. 1943, provides that any 
person who is employed by the Board of Regents of the University of 
Nebraska shall not come under the provisions of the School Retirement 
Act. We find no conflict between this provision and those provisions 
from the same Act above quoted. Section 79-1513 means, as we con- 
strue it, that employees of the Board of Regents of the University of 
Nebraska may not be members of the School Retirement System and 
are not subject to its burdens nor may they enjoy its benefits. If annu- 
itants under the Act wish to become employees of the University of 
Nebraska, they must forego the benefits of the Act during the period 
of such employment. 


June 7, 1955 
MOTOR VEHICLES 


Operator’s License Requirement for Minors Between the Ages 
of Sixteen and Twenty. 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and Irrigation, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 


QUESTION: 1. Should a regular two year license or a pro- 
bationary one year license be issued to a minor 
between the ages of sixteen and twenty who makes 
application for an operator’s license on or after 
September 1, 1955, and prior to the effective date of 
L.B. 229. 


CONCLUSION: 1. Two year license. 
QUESTION: 2. Does the eight point provision of L.B. 229 pro- 
hibiting renewal of a probationary license apply to 
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a minor who is issued the regular two year oper- 
ator’s license? 


CONCLUSION: 2. No. 


L. B. 229, which was passed at this present session of the Legis- 
lature without the emergency clause, provides, in part, that no license 
to operate a motor vehicle shall be issued to any person who has not 
attained the age of twenty years, and that minors between the ages 
of sixteen and twenty years shall be issued a probationary license for 
the period of one year, which may be renewed annually for a period 
of one year only if the operator has not accumulated more than eight 
points, as provided in Section 39-7, 128, in the previous year. Since this 
bill was passed without the emergency clause, it shall not take effect 
until three calendar months after the adjournment of this legislative 
session, as provided in Article III, section 27, Constitution of Nebraska. 


Since section 60-411, R.R.S, 1943, provides that the term of a motor 
vehicle operator's license is two years from September 1 of each odd- 
numbered year, you ask if a regular two year license or a probationary 
one year license should be issued to a minor between the ages of sixteen 
and twenty years who makes application for an operator’s license on or 
after September 1 of this year, and prior to the effective date of 
L.B. 229. In our opinion, such a person should be issued a regular 
operator’s license which will expire on September 1, 1957, because of 
the constitutional provision above cited setting forth that no act shall 
take effect until three months after the adjournment of the Legislature, 
unless it contains the emergency clause. 


If a minor is issued the regular two year operator’s license, the 
eight point provision prohibiting renewal of a probationary license, as 
provided in L.B. 229, does not apply to him, By the plain language of 
the bill, this prohibition is applicable only to a minor with a probationary 
license. Where the intent of the Legislature is so clearly expressed, we 
cannot search for meaning beyond the statute itself. See, State ex rel. 
Nebraska Beer Wholesalers Ass'n. v. Young, 153 Neb. 395, 399, 44 
N.W. 2d 806, 809. 


June 16, 1955 
NEBRASKA RETIREMENT FUND FOR JUDGES 
Collection of Fee 


REQUESTED BY: Eugene F. Fitzgerald, Douglas County Attorney, 
Omaha, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTION: 1. Who is to pay the judges “retirement fund fee” 


of one dollar, the party filing the action or the party 
losing the same, who may or may not be the party 
filing the action? 
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CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 
CONCLUSION: 


The judges retirement fund fee should be collected 
by the Clerk of the District Court from the person 
filing the action or proceeding. 


2. If this fee is to be paid by the party filing the 
action, can the clerk demand payment of this item 
in advance as he does all other fees for services 
rendered? 


It is the duty of the clerk to collect the fee in 
advance of the filing. 


3. Is it meant that any county within the state, or 
the state itself, shall be exempt from paying this fee 
whenever a county or the state has instituted the 
action? 


The state, or a county within the state, are required 
to pay the retirement fund fee in all civil actions 
or proceedings which they file in the District Court. 


It is presumed that no fee shall be taxed or col- 
lected in any criminal action; how, then, shall an 
action in habeas corpus be classified for the purpose 
of this bill? 


An action for a writ of habeas corpus is a civil 
action and the judges retirement fund fee must be 
collected in such actions, except that the payment 
cannot be demanded in advance when the writ shall 
have been issued or demanded for the discharge of 
any person confined under color of proceedings 
in any criminal case. Also, no fee shall be charged 
in any habeas corpus case, when poverty affidavit 
is filed and approved by the court. 


5. What is meant by the words “or proceeding”? 


The term “proceeding” as used in Section 3 of L.B. 
38, applies in a broad sense to all original filings 
made with reference to any civil matter which seeks 
to establish a right or enforce a remedy but does 
not apply to subsequent proceedings filed in the 
same case. 


1 and 2. Section 3 of L.B. 38, Sixty-seventh Session of the Ne- 
braska State Legislature provides in part: 


“* * * A judges retirement fund fee of one dollar shall be 
taxed as costs in each civil cause of action or proceeding filed 
in the district courts * * *.” 


In State v. Several Parcels of Land, 82 Neb. 51, 117 N.W. 450, the 


court held: 


“The clerk of the district court is authorized by law, and it 
is his duty when the statutes provide a fee for any service required 
of him as such officer, to collect or secure the payment of the same 
in advance of its performance; and this duty is one which he owes 
to the county, which has an interest therein, and to himself as a 
protection against enforced payment to the county treasurer of 
fees earned by him, but not collected.” 
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The provision of the act, above quoted, requires that the fee he 
taxed as costs in all actions or proceedings filed in the district courts. 
It therefore becomes the duty of the clerk to collect the fee in advance, 
from the person who makes the filing. 


3. Neither the state, nor a county within the state, are exempt 
from payment of the fee. Section 24-328, R.R.S. 1943, provides: 


“The fees of the sheriff, the clerk, or other officers, or of 
witnesses, in claims or suits to which the state is a party, shall 
be the same, and be paid and taxed in the same manner as in other 
civil actions in the district courts.” 


4. An action for a writ of habeas corpus is a civil action. State 
v. Decker, 77 Neb. 33, 108 N.W. 157; Ex Parte Tail, 144 Neb. 820, 14 
N.W. 2d 840. The judges retirement fee must therefore be collected in 
such actions, except that the payment cannot “be demanded in advance 
when the writ shall have been issued or demanded for the discharge 
of any person confined under color of proceedings in any criminal case.” 
Section 29-2824, R.R.S. 1943. Also, section 33-106 provides that no fee 
shall be charged in any habeas corpus case when poverty affidavit is 
filed and approved by the court. 


5. Black’s Law Dictionary, Fourth Ed., defines the term “action” 
as follows: 


“An ordinary proceeding in a court of justice by which one 
party prosecutes another for the enforcement or protection of a 
right, the redress or prevention of a wrong, or the punishment of 
a public offense.” 


The term “proceeding” is defined as follows: 


“In a general sense, the form and manner of conducting 
juridical business before a court or judicial officer; regular and 
orderly progress in form of law; including all possible steps in an 
action from its commencement to the executio1 of judgment.” 


“In a more particular sense, any application to a court of 
justice, however made, for aid in the enforcement of rights, for 
relief, for redress of injuries, for damages, or for any remedial 
object.” 


Referring to the words “legal proceedings” the court, in the opinion 
in the case of In Re Emslie, 98 Fed. 716, 720, said: 


“* * * The words ‘legal proceeding’ are not terms of art. They 
have no strictly technical meaning, but are here used in a general 
sense. In their narrower meaning, they signify a suit or proceeding 
at law or in equity. But in a wider sense, they embrace every 
proceeding established by law for acquiring a right, or enforcing 
a remedy. In this sense, the foreclosure of a mortgage by ad- 
vertisement under the statute, is as truly a “legal proceeding” as a 
foreclosure by a suit in equity; the one is a statutory remedy out 
of court; the other, a remedy in and through the court. Both are 
equally legal proceedings. * *.” 


In Coca Cola Company v. City of Atlanta, 152 Ga. 558, 110 S.E. 
730, 23 A.L.R. 1339, the court said: 


“What is a proceeding? Some act, or acts, done in furtherance 
of the enforcement of an existing right, real or imaginary. A pro- 
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ceeding may be by petition in a court of competent jurisdiction, or 
it may be by a summary remedy prescribed by statute, * * *.” 


The term “proceeding” has a broader meaning than has the term 
“action”. An action may involve numerous “proceedings”. Also, many 
of the cases filed in the office of the Clerk of the District Court are not 
“actions” but are “special proceedings”. It is our opinion that the term 
“proceeding” as used in Section 3 of L.B. 38 is intended to apply in 
a broad sense to all original filings made with reference to any civil 
matter which seeks to establish a right or enforce a remedy but that 
it does not apply to subsequent proceedings filed in the same case. 


We believe that this section of the act applies, not only to such 
matters which originate with the filing with the Clerk of the District 
Court, but that it also applies to a filing with the Clerk of the District 
Court of a transcript of a proceeding had in another court, such as a 
transcript on appeal or a transcript of a judgment. This would be 
true whether the judgment is filed for the purpose of creating a lien or 
for the purpose of securing process to enforce its collection since the 
filing of the judgment is either for the purpose of establishing a right or 
enforcing a remedy. 


June 22, 1955 
GAME, FORESTATION AND PARKS COMMISSION 


Pheasant or Quail Stamp; Meaning of “Person Over Sixteen 
Years of Age” 


REQUESTED BY: Paul Gilbert, Game, Forestation and Parks Commis- 
sion, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: What is the minimum age fixed by L.B. 340, Laws 


of 1955, (“No person over sixteen years of age shall 
take, hunt or kill any pheasants or quail unless, 
* * *”) at which a person must procure a stamp? 


CONCLUSION: When a person has reached his or her sixteenth 
birthday he or she is a “person over sixteen years 
of age” within the meaning of the act. 


Section 37-201, R.R.S. 1943, is a general statute pertaining to 
hunting and fishing and requires that every person “sixteen or older” 
who hunts for game animals or game birds or angles for fish, and 
every person who traps for fur-bearing animals shall pay a tax and 
obtain a permit. Section 37-208, R.R.S. 1948, provides that all resident 
children “under sixteen years of age” are not required to have a permit 
to hunt or fish. It seems perfectly clear that these two statutes say 
that before a person reaches his sixteenth birthday he is not required to 
have the permit, but upon reaching the sixteenth birthday he is re- 
quired to have one. 


L.B. 340, Laws of 1955, is an act supplemental to the general law, 
requiring the purchase of a stamp before one may hunt, take or kill 
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pheasants or quail. The requirement that one procure such a stamp 
pertains to any “person over sixteen years of age”. The interpretation 
to be placed upon the words last quoted is the subject of this opinion. 


The authorities are not agreed as to the exact meaning of this 
type of phrase. For instance, in Wilson v. Mid-Continent Life Ins. Co. of 
Oklahoma City, 159 Okl. 191, 14 P. 2d 945, 84 A.L.R. 386, the phrase, 
“over the age of sixty-five years”, within a clause in an automobile 
accident policy excluding coverage of persons over sixty-five years old, 
was held inapplicable to person who have not reached their sixty-sixth 
birthday. Insured lacked about four months of being sixty-six years 
old. The basis of the court’s decision was that fractions of a year should 
not be counted. To the same effect: Watson v. Loyal Union Life Ass’n. 
of Muskogee, 143 Okl. 4, 286 P. 888. As indicated, these cases concern 
phrases incorporated in insurance contracts, and the court gave weight 
to the rule that “If the policy of insurance is susceptible of two con- 
structions, that one is adopted which is most favorable to the insured”. 
Further support for the rule announced in the above cases is found in 
an Arkansas case, Allen v. Baird, 208 Ark. 975, 188 S.W. 2d 505. 


Taking a contrary view, the Michigan Supreme Court in Bay Trust 
Co. v. Agricultural Life Ins. Co., 279 Mich. 248, 271 N.W. 749, held that 
an insured who died at age of 60 years, 2 months, and 10 days, was 
“over age of 60 years” at time of his death within a clause in a double 
indemnity rider attached to a life policy, providing that insurance under 
the rider should not cover any person under age of 18 years nor over 
age of 60 years, thus barring recovery. The court stated: 


“It is agued that one cannot be over the age of sixty until he 
attains his sixty-first birthday. A year is a unit of time, a foot a 
unit of distance, and a pound a unit of weight. The deceased had 
lived over, beyond, above, or in excess of the age of 60 calendar 
years, viz, 60 years, 2 months, and 10 days, when he came to his 
death. The record does not show his height and weight. It would 
involve strange reasoning to assume that if he were 5 feet 10% 
inches tall that he was not over 5 feet, or that if he weighed 175 
pounds that he did not tip the scales at any point over 100 pounds. 
If this opinion with respect to the claim of the beneficiary is 1,975 
words in length, it would be likewise strange to claim that it is 
not over 1,000 words in length.” 


A Colorado case, Gibson v. People, 44 Colo. 600, 99 P. 333, lends support 
to the Michigan decision. 


The Nebraska Supreme Court has indicated its alinement on the 
side of the rule in the Michigan case in its decision of Hertzel v. Western 
Mut. Fire Ins. Co., 143 Neb. 19, 8 N.W. 2d 313. In that case, a policy 
contained an exclusionary clause excluding liability for any loss or 
damage to the automobile caused by collision or upset “while being 
operated by any person under the age limit fixed by law or in any event 
under the age of fourteen years”. In order to find the age intended 
resort was made to the statute, section 60-405, Comp. St. Supp. 1941, 
which was in part: 


“No license shall, under any circumstances, be issued to any 
person who has not attained the age of full sixteen years: Provided, 
that for any minor under the age of sixteen years and over the 
age of fourteen years (a limited permit might be issued).” 


The court stated, that under this statute, the minimum age limit fixed 
by law in Nebraska for driving an automobile was 14 years. This 
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indication of the meaning of the phrase “over the age of fourteen 
years” was made without reference to the conflicting decisions from 
the other jurisdictions. It was also unnecessary to the decision in the 
case, since the minor involved was 15 years old, and without question 
“over the age of fourteen years”. However, whether the language of 
the decision on this point is to be considered as judicial dictum, and, 
hence, the law of the case, or whether it is mere obiter dictum, having 
no binding legal effect, the ruling is entitled to respectful consideration 
and observance. Williams v. Union Pac. R. Co., (D.C. Neb.) 94 Fed. 
Supp. 174; Lancaster County v. McDonald, 73 Neb. 453, 463, 103 N.W. 78. 


Furthermore, we believe it to be more probable that the Legis- 
lature intended L.B. 340 to mesh with the general laws regulating the 
minimum age at which a person is required to have a hunting or fishing 
license. It is therefore the opinion of this office that every person who 
has reached his or her sixteenth birthday is included in the meaning 
of “person over sixteen years of age” and is required to procure a stamp 
as provided in the act. 


June 24, 1955 
STATE FIRE MARSHAL 
Actions by—Costs. 


REQUESTED BY: John C. Gewacke, County Attorney, Geneva, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: 1. In proceedings brought by the State Fire Mar- 


shal under Sections 81-513 to 81-519, R.R.S. 1943, to 
condemn a building as a fire hazard, who should pay 
the court costs in each of the following situations: 


a. Where the property owner complies with 
the order of the State Fire Marshal within 
20 days after the order is served? 


b. Where the owner contests the matter and 
the court finds in favor of the owner? 


c. Where the owner contests the matter and 
the court finds in favor of the State Fire 
Marshal? 


CONCLUSION: 1. a. Fee for filing the petition is originally 
charged to the plaintiff but should ordinar- 
ily be taxed against the property owner 
when order of dismissal is entered. 


b. The costs should be taxed against the 
plaintiff (State Fire Marshal) but court has 
power to tax the costs in such manner as 
may be equitable between the parties. 
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ce. The costs should be taxed against the 
owner ordinarily, but the court may tax 
costs as appears to be just and equitable. 


QUESTION: 2. What fees should the Clerk of the District 
Court charge for filing the papers required in this 
form of proceeding? 


CONCLUSION: 2. The order of the State Fire Marshal which, 
when filed with the Clerk of the District Court, 
institutes the proceedings, should be treated as a 
petition and the appropriate statutory fee charged 
for its filing. Fees for other papers should be the 
same as in any other form of proceeding in the 
District Court. 


Section 81-515, R.R.S. 1948, provides that the State Fire Marshal’s 
order condemning a building as a fire hazard shall be filed in the 
office of the clerk of the district court of the county where the building 
is situated, “and thereupon all further proceedings for the enforcement 
thereof shall be had in said court.” The succeeding statutes provide 
that the owner of such building may file an answer denying the facts 
contained in said order or objections to the order, and for a trial upon 
the issues so made up, and outlines the procedure to be followed. The 
procedure is essentially the same as that provided for the trial and 
disposition of any judicial controversy before the court. 


We find no provision in the statutes for the taxation of costs in 
any manner different from that followed in other cases, and assume 
that the general statutes governing the taxing of costs should be ob- 
served in cases of this kind. Ordinarily, if the plaintiff (State Fire 
Marshal) prevails, the costs should be taxed against the property owner 
as provided in Section 25-1708, R.R.S. 1943. Should the property owner 
prevail, the costs should ordinarily be taxed against the plaintiff. 
However, in Section 25-1711, R.R.S. 1948, discretion is vested in the 
trial court to tax the costs and apportion them between the parties 
as it may think right and equitable, and we think the court has such 
power in cases of this nature. 


In answer to your second question, we would say that, in our 
opinion, the order of the Fire Marshal by which, when filed in the office 
of the clerk of the district court, institutes the action, is the equivalent 
of a petition of plaintiff, and the fee for filing it should be $3.50 as 
provided in Section 33-106, R.R.S. 1943. The fee for filing the answer 
and any other papers in proceedings of this kind should be the same 
as are charged for such papers in other cases. 


July 6, 1955 
OIL AND GAS 
Authority of State Geologist to Deny Application for Drilling. 


REQUESTED BY: E. C. Reed, State Geologist and Director of Con- 
servation Surveys, University of Nebraska, Lincoln, 
Nebraska. 


en «ee 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: 1. Does the State Geologist have authority to limit 
oil or gas drilling to one well on each 10 acres or 
more and limit the proximity of wells to property 


lines? 
CONCLUSION: 1. Yes. 
QUESTION: 2. May the State Geologist approve a location on 


an aggregate of 10 acres of land where the lease 
holdings are separated by land leased to others? 


CONCLUSION: 2. Yes. 


Section 57-215 and 216, R.R.S. 1943, gives the State Geologist 
authority to adopt rules and regulations to properly regulate the drilling 
of oil and gas wells. Subsection 6 of section 57-215 provides as follows: 


“«* * * (6) That notice of intention to drill be filed with the 
State Geologist before any well for oil or gas is commenced; * * *” 


In pursuance of the authority granted by the legislature, the 
State Geologist adopted 15 rules and regulations which became ef- 
fective October 15, 1951. That part of Rule 1 pertinent here is as 
follows: 


“Notification of intention to drill shall be submitted in writing 
to the Nebraska Geological Survey and approval secured from 
the State Geologist or the Associate State Geologist before a test 
well for oil and gas is started.” 


Although subsection 6 of section 57-215 does not explicitly require 
approval of any location, we are of the opinion that such approval was 
actually intended and implied. A statute should be interpreted so as 
to give effect to every part of the law. Ledwith v. Bankers Life In- 
surance Company, 156 Neb. 107. This part of the statute would have 
no effect and would be meaningless without the implication that the 
notice of intention to drill should be approved. Furthermore, these 
rules were properly filed with the Secretary of State as provided by 
section 84-905.01, R.R.S. 1943. Section 84-906 provides in part as 
follows: 


«* * * The filing of any rule as herein provided shall give 
rise to a rebuttable presumption that it was duly and legally 
adopted.” 


We are advised that, as a result of existing statutes and the rules 
adopted pursuant thereto, you have since 1951 required approval of 
permits and have placed minimum requirements on the size of drilling 
tracts and locations of wells in relation to property lines. The Legis- 
lature has met twice without interfering with the construction which you 
have placed on Section 57-215. Our Court has often said that admin- 
istrative interpretation under these circumstances must be given con- 
siderable weight in construing any statute. Flint v. Mitchel, 148 Neb. 
244. Moglis v. Lyman-Richey Sand & Gravel Corp. 189 F. 2d 130. 


It therefore appears that either by interpretation of the statute 


involved or by reason of the fact that we must, at this time, presume 
that the rule adopted is a proper exercise of the authority granted 
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to the State Geologist, approval to drill an oil and gas well must be 
secured. 


We are of the opinion that section 57-215 was adopted for the 
purpose of conserving oil and gas deposits. It further appears that 
within a few days of the passage of this act, L.B. 189, which now 
appears as section 57-225 and 226, R.R.S. 1948, was passed. These 
sections define waste as it applies to oil and gas deposits and such 
waste is prohibited. It seems to us to be a logical conclusion therefore 
that the rules and regulations adopted by the State Geologist had as 
their purpose the use of conservation measures in drilling for oil or 
gas and to prohibit the waste of these natural resources, 


The State Geologist is authorized to adopt “reasonable rules and 
regulations’, and we think that any decision by him which is reasonable 
and which promotes the conservation of natural resources is within the 
authority granted by the legislature. If, in his opinion, the drilling 
of a well in an area of less than 10 acres or which may be located 
closer than 330 feet to a property line does not promote these objectives 
and if such opinion is based on known factors and is not unreasonable, 
a decision based thereon cannot be said to be invalid. 


In answer to your second question, we think the approval or dis- 
approval of a drilling site on an aggregate of 10 acres of land where 
part of the lease holdings are separated by ground leased to other 
persons is also a matter within the discretion of the State Geologist, 
having in mind the orderly and proper withdrawal of oil and gas in 
such a manner as to prevent waste or other practices destructive to 
the normal productivity of any field. 


July 5, 1955 
SCHOOLS 
SJoinder of School Districts 


REQUESTED BY: W. C. Conover, County Attorney, Grant, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert W. Hoagland, Assistant Attorney General. 
QUESTION: In the joinder of school districts comprised of two 


Class VI (Former County High School Districts) 
pursuant to Section 79-1102, is it necessary for the 
petitions to contain the signatures of fifty-five per 
cent of the voters of the entire two Class Vi dis- 
tricts, or is it sufficient that they contain only the 
signatures of fifty-five per cent of the voters of the 
districts affected? 


CONCLUSION: The petitions need to be signed by only fifty-five 
per cent of the legal voters of the districts seeking 
to be united for the purpose of forming one high 
school district, but it must be submitted to the 
county superintendent of both counties affected. 


Section 79-1102, R.R.S. 1943, 1953 Supplement provides as follows: 
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“Any four or more adjoining school districts in this state, 
which are not able or do not deem it expedient to maintain a 
school of more than eight grades, may unite for the purpose of 
forming one high school district and maintaining one high school, 
upon the petition of fifty-five per cent of the legal voters residing 
in such districts addressed to the county superintendent, asking 
to have such districts formed into a high school district, except 
that if the high school district proposed under this section is to be 
made up of districts in two or more counties, the petition shall be 
addressed to and acted upon jointly by the county superintendents 
of the counties affected; Provided, any school district which was 
organized and existed as a county high school district on August 27, 
1949, shall be and continue as a school district of the sixth class 
from and after such date notwithstanding it did not then or there- 
after consist of four or more adjoining school districts.” 


This statute was amended in 1953 and the following language was 
omitted from the former statute: In the first sentence the words “any 
county of”, and in lieu thereof the following language was inserted as 
above indicated: 


“* * * except that if the high school district proposed under 
this settion is to be made up of districts in two or more counties, 
the petition shall be addressed to and acted upon jointly by the 
county superintendents of the counties affected; * * *” 


We believe that it was clearly the intention of the legislature in 
the 1953 amendment to establish a method for inter-county integration 
of these classes of school districts. The procedure set forth is clear and 
unambiguous. 


The legislature in 1949 recodified a large portion of the school 
laws and in Section 79-102, R.R.S. 1943, Reissue 1950 provided for the 
classification of school districts. Therein the qualifications are clearly 
specified. 


However, we call your attention to Section 79-103, R.R.S. 1950 
which was passed by the legislature at the same time as Section 79-102 
which section provides as follows: 


“The adoption of this revision of the school laws shall not 
affect the corporate status of existing school districts, nor disturn 
existing rights and liabilities thereof. Existing school districts 
shall, as soon as possible, conform their organization and officers 
to the classification made in section 79-102.” 


We feel that your question has been resolved by our Supreme 
Court in State, ex rel., Hill v. Smith, 111 Neb. 757, 197 N.W. 418, wherein 
the court said in part: 


«* * * Relator contends, that, if rural high school districts are 
permitted to be organized in counties where there is a county high 
school, each of such rural high schools would take away from the 
county high school a part of its territory and means of support, 
and that, by reason of the organization of such rural high schools, 
the county high school would be left without sufficient territory 
and sufficient income to maintain the county high school. 


“We are unable to accept relator’s view. We cheerfully con- 


cede that it was the legislative design that there should be at 
least one high school in every county, but we do not think that it 
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was the legislative intent to thereby prevent the subsequent or- 
ganization of rural high schools. We think, rather, that it was the 
purpose of the legislature, in enacting the county high school law, 
to provide for one high school in each county, and that it contem- 
plated that, as population increased, rural high schools might be 
organized to supply the educational needs of the communities. It 
is scarcely to be believed that the legislature intended that but 
one high school should be maintained in a county. If such had been 
the case, doubtless the legislature would have so provided by 
legislating against the organization of rural high school districts 
in counties where a county high school was maintained. It is not 
to be overlooked that the legislature, on more than one occasion, 
has amended the rural high school act since the adoption of the 
county high school law, which clearly indicates that it was not 
the intention of the legislature to have the county high school 
law supersede the rural high school act. 


“Again, section 6400, Comp. St. 1922, provides that, where 
the proper officers of any rural high school, or of any city or village 
high school, shall certify to the governing body of the county high 
school that a high school course has been prescribed for such rural, 
city or village high school for the ensuing year, then all the property 
within such high school districts shall be omitted from the levy of 
tax for the support and maintenance of the county high school 
year, and such property shall be omitted from the levy of any 
tax to pay the principal or interest on any bonds that may be 
subsequently issued by the county high school district. This clearly 
indicates that rural high school districts may be organized within 
counties that maintain a county high school, because the law 
authorizes the organization of county high schools only in counties 
where there are no high schools maintained. It follows that if 
there are any rural high schools in said counties they must, neces- 
sarily, have been organized subsequent to the organization of the 
county high school. Again, the language of section 6373, above 
quoted, provides that any two or more adjoining districts in any 
county of the state may unite for the purpose of forming one high 
school district, when the conditions therein prescribed exist. This 
does not limit it to the common school districts, and, when the 
term ‘any district’? is used without limitation, it is not competent 
for the court, by a strained construction, to put any limitation 
upon the districts that may so organize.” 


This opinion has not been reversed or modified since it was 
rendered. 


Even though it was pronounced in 1924 prior to the 1953 amend- 
ment, we feel that the reasoning therein contained still applies to our 
present statutes. The latest amendment, as far as your problem is 
concerned, merely affects inter-county reorganization of school districts 
and does not in any way affect the reasoning of our Supreme Court in 
State ex rel. Hill v. Smith, Supra. 


By analogy let us suppose that several outlying Class VI school 
districts in Lancaster County, a populous county, were desirous of 
joining and forming a separate school district with several similar dis- 
tricts in Seward County, it would be not only cumbersome, but in our 
opinion contrary to the legislative intent, to require that the requisite 
petitions be sigried by fifty-five per cent of all of the qualified voters of 
Lancaster County. This would entail the circulation of petitions 
throughout the county and in addition thereto that the city of Lincoln, 
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a city of some 110,000 persons, in order to provide for the joiner of a 
comparatively small portion of the county consisting of several small 
school districts, with an adjoining county for school purposes only. 
We do not believe that this was the legislative intent when it passed 
the above quoted sections. 


It is therefore our opinion that in a proposed inter-county joinder 
of districts that the petition to be presented to the several county 
superintendents need to be signed by only fifty-five per cent of the 
legal voters residing in the particular individual school districts seeking 
such joinder. 


July 8, 1955 
CRIMINAL LAW 
Escape from Legal Custody When in State Hospital for Mentally Hl. 


REQUESTED BY: Elmer M. Scheele, Lancaster County Attorney, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: 1. Where patient in Lincoln State Hospital, who 


had been committed by county board of mental 
health when a felony charge was pending against 
him, leaves the hospital without authorization, after 
the felony charge has been dismissed, can he be 
charged with escape? 


CONCLUSION: 1. No. 


QUESTION: 2. Can he be charged with escape if the felony 
charge has not been dismissed? 


CONCLUSION: 2. Yes. However, insanity is recognized as a de- 
fense in a criminal case, if at the time of the com- 
mission of the offense the accused does not know 
right from wrong with respect to the particular act 
involved in the offense. 


QUESTION: 8. If the county board of mental health issues a 
warrant for the return of an escaped patient from 
a state hospital for the mentally ill, does a sheriff 
have the same powers of arrest as under a warrant 
for escape under section 28-736? 


CONCLUSION: 3. No. 


You have asked for an opinion on the following statement of facts: 
A person has been found to be mentally ill by the county board of 
mental health under the provisions of section 83-328, R.R.S. 1943, and 
the board has issued a warrant, which has been delivered to the sheriff, 
and the sheriff has delivered the person to the Lincoln State Hospital. 
At the time when this person was found to be mentally ill and com- 
mitted to the hospital there was a felony charge pending against him 
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in the district court. After the commitment to the hospital, the felony 
charge was dismissed. Thereafter this person left the hospital without 
authorization. You asked whether or not there is a basis for filing a 
criminal complaint against this person charging escape under the 
provisions of section 28-736, R.S. Supp. 1953? 


Section 28-736, R.S. Supp. 1953, provides, in part, as follows: 


“If * * * any person in legal custody, * * * awaiting trial on 
any complaint filed against him * * * shall break such custody 
and escape therefrom, or attempt to do so, he shall, upon con- 
viction thereof, be fined not more than five hundred dollars, or be 
punished by confinement in the penitentiary for a period of not less 
than one year nor more than ten years.” 


The elements of the offense of escape under consideration are 
these: (1) A person in legal custody, (2) awaiting trial on any com- 
plaint filed against him, (3) breaking such custody and escaping there- 
from or attempting to do so. In the situation you describe in your 
request it appears that the person is not awaiting trial “on any com- 
plaint filed against him”. In our opinion, there is therefore no basis 
for a charge of escape. As our court has said in State v. De Wolfe, 67 
Neb. 321, 93 N.W. 746, in this state all public offenses are statutory, 
no act is criminal unless the legislature has in express terms declared 
it to be so, and no person can be punished for any act or omission 
which is not made penal by the plain import of the written law. 


You ask if there would be a basis for filing a complaint against 
this person charging an escape if the other charge had not been dis- 
missed prior to the time the person left the state hospital without 
authorization. In this situation, we believe that all of the elements of 
the offense are present, and that you would be justified in filing a 
charge of escape. On the basis of the facts submitted by you, the person 
was awaiting trial on a complaint filed against him, and he has broken 
custody and escaped therefrom. The question involved is whether the 
person was in legal custody. This precise point has not been decided by 
any court, so far as we have been able to determine. However, the 
State has exercised a control over the person of this individual by legal 
process, and has detained the person within limits so that he has not 
been free to come and go, or otherwise act as he pleased. It appears 
that there was no release by administrative action or by writ of habeas 
corpus, so that the individual was in actual custody. 


You also ask if the escaped patient is not soon found and the 
superintendent of the hospital notifies the local county board of mental 
health, which issues a warrant for his return as provided in section 
83-344, would the law enforcement officers have the same powers of 
arrest as under a warrant for escape issued under section 28-736? In 
our opinion, they would not have the same powers. In the first place, 
merely leaving a hospital without authorization is not a crime, and the 
officer who has only this type of warrant is limited to taking the 
person into custody, if he is in the state, and delivering the person to the 
hospital. See, Report of the Attorney General, 1945-1946, p. 97. In the 
second place, this warrant is for the purpose of authorizing the ad- 
mission of a person to a state hospital for the mentally ill, as a patient, 
and serves to protect the officers of the hospital against liability to 
prosecution for their detention of the person. It is a type of warrant 
which may be executed by a relative or immediate friend of the patient 
in order to convey the person to a hospital. 
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Of course, it may well be that no prosecution for escape could be 
successfully maintained in a situation where a person who is in a 
state hospital for the mentally ill awaiting trial on a complaint breaks 
such custody and escapes therefrom, since insanity is recognized as a 
defense in a criminal case, if at the time of the commission of the 
offense the accused does not know right from wrong with respect to 
the particular act involved in the offense. See, Sedlacek v. Hann, 153 
Neb. 340, 56 N.W. 2d 138, cert. denied, 345 U.S. 974, 97 L.Ed. 1390, 73 
S. Ct. 1123. 


July 9, 1955 
PUBLIC FUNDS 


Duties of County Treasurer and County Board in Investment of Funds 
Held by County Treasurer. 


REQUESTED BY: Elmer M. Scheele, County Attorney, Lancaster 
County, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: 1. What officer or officers are responsible for the 


actual making of the investments of funds held by 
the County Treasurer? 


CONCLUSION: 1. The County Treasurer, with the approval of the 
County Board. 


QUESTION: 2. May investments be made only from excess 
funds in the general fund of a county, or may the 
excess of any fund be invested? 


CONCLUSION: 2. Under Section 77-2315 any funds collected and 
held by the Treasurer may be invested; 77-2341 lim- 
its investments of county owned funds to those in 
general or sinking funds. 


QUESTION: 8. Assuming that only excess funds may be in- 
vested, what officer or officers determine whether 
an excess exists, and if it is determined that an 
excess does exist, what portion of it to be invested? 


CONCLUSION: 3. The County Board has the duty to determine 
if an excess of funds exists and the part thereof to 
be invested. 


QUESTION: 4. Does the County Board or County Treasurer 
have any responsibility as to investments of funds 
belonging to other governmental subdivisions other 
than the county, such as school districts, villages, 
sanitary districts, fire districts, which funds come 
into the hands of the County Treasurer? 


CONCLUSION: 4. Neither the County Board nor the County 
Treasurer have any independent authority or re- 
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sponsibility in the investment of funds of other 
political sub-divisions. 


QUESTION: 5. What are the investments that can be made? 


CONCLUSION: 5. Types of securities purchased by the County 
Treasurer are limited to those mentioned in Sections 
77-2315 and 72-202. 


In answer to your first question, your attention is directed to 
Section 77-1701, R.R.S. 1943. That part thereof relevant here provides: 


“The county treasurer shall be ex officio county collector of 
all taxes levied within his county * * *.” 


Under the provisions of Section 23-1601, R.R.S. 1943, the county 
treasurer becomes the legal custodian of all funds collected by him. 
Section 77-2315, in its present form, is as follows: 


“A county treasurer may by and with the consent of the county 
board invest in United States government bonds, United States 
Treasury notes or certificates of indebtedness maturing within two 
years from the date of purchase, or in certificates of deposit not 
to exceed five thousand dollars in banks secured by the United 
States Bank Security of Deposit Act. Every treasurer having in- 
vested in securities as aforesaid must deliver the same to his suc- 
cessor, who shall receive and accept the same as funds of the 
office.” 


The above section was originally a part of S.F. 122, enacted in 
1935, which appeared as section 77-2506, and which was amended in 
1937. This section included what is now sections 77-2312 to 2315 and 
now appears in substantially the same form as originally passed. These 
sections in effect provide the procedure for the County Treasurer to 
follow in depositing moneys collected and held by him, including those 
funds collected on behalf of other political sub-divisions. These sections 
further direct that he shall keep all such funds on deposit at all times 
under certain prescribed regulations. Section 77-2315 then provides that 
the county treasurer may, with the consent of the county board, invest 
in certain specified securities. Since this section was originally a part 
of the depository act, it seem reasonable to say that the purchase 
of securities under this section is only in lieu of an actual deposit of 
the funds held by him, and he is the only officer specifically authorized 
to make such investments after securing the consent of the county 
board. 


Section 77-2341, R.R.S. 1943 refers to the investment of surplus 
general and sinking funds belonging to the various sub-divisions, and 
states: 


“Whenever any county, city, village, school district or other 
governmental subdivision of the State of Nebraska shall have 
accumulated a surplus in its general fund in excess of its current 
needs, or shall have accumulated a sinking fund for the payment. 
of its bonds and the money in such sinking fund shall exceed the 
amount necessary to pay the principal and interest of any such 
bonds which become due during the current year, the governing 
body of such county, city, village, school district or other govern- 
mental subdivision, is hereby authorized to invest such surplus 
in its general fund, in excess of current needs, or such excess in its 
sinking funds, as aforesaid, in any securities in which the Board of 
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Commissioners of Educational Lands and Funds is authorized by 
law to invest the educational funds of the state.” 


It is very evident that investments under this section by a county 
refer only to funds of the county as such, and not to other funds 
collected by the treasurer as ex-officio tax collector. The wording of 
the statute might indicate that the County Board should physically 
make any such investments. However, since the County Treasurer is 
actually the legal custodian of the funds involved and in view of the 
language of 23-1601, to the effect that all money received by him for 
the use of the county shall be paid out by him only on warrants issued 
by the county board, except as otherwise provided, the Treasurer if 
the officer authorized to physically make such investments, on order 
of the County Board. 


We believe your second question is answered by the above discussion. 
Under Section 77-2315 the Treasurer, when authorized by the County 
Board, may invest any funds held by him. This conclusion is supported 
by the amendments to this section adopted by the 1955 Legislature 
in L.B. 132. Prior to this amendment there apparently had been some 
difference of opinion as to whether the interest on such investments 
should go to the County or to the political sub-divisions from which 
part of the funds were derived. The amendment, when it becomes 
effective, will allow such interest to be retained by the County. How- 
ever, when funds owned entirely by the County are involved, under 
77-2341 only general funds or sinking funds may be invested. 


As to your third question, it is apparent that if funds belonging 
to the County are involved, that part of the general funds in excess 
of current needs may be invested. It is also apparent that the deter- 
mination of whether such excess exists must be determined by the 
County Board inasmuch as they must authorize the investment. The 
amount of excess funds to be invested is also a matter for their deter- 
mination. If sinking funds are involved, the statute provides for invest- 
ment of any amount exceeding “the amount necessary to pay the prin- 
cipal and interest of any such bonds which become due during the 
current year”. Section 77-2341. In both instances investment of excess 
funds is not mandatory but is permissive, and is a matter within the 
discretion of the Board. 


Your fourth question is answered by Section 77-2315. A County 
Treasurer may invest funds in his custody from whatever source ob- 
tained, with the consent of the County Board. He is under no obliga- 
tion to invest money belonging to other sub-divisions and in fact, could 
not do so where demand for such funds is made by the other taxing 
units. They may invest their own funds under the authority given by 
Section 77-2341. Other statutes deal specifically with building funds 
of school districts and investment of public funds in county or other 
warrants. See Sections 77-2334, 2336, 2339, 2340, Report of Attorney 
General 1949-50, page 673. 


As to what securities may be purchased, Sections 77-2315 and 
77-2341 govern. If the investment is made in lieu of a deposit, only 
United States Government bonds, Treasury notes or certificates of 
indebtedness maturing with two years, or in certificates of deposits not 
to exceed the amount insured by the United States Bank Security of 
Deposit Act. These include the 1955 amendments to this section. 


Those investments made pursuant to Section 77-2341 are limited 
to those enumerated in Section 72-202, R.S. Supp. 1953. 
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July 18, 1955 
COUNTY BOARD 
Authority to Improve County Road. 


REQUESTED BY: Byron M. Johnson, Scotts Bluff County Attorney, 
Gering, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Where there is a secondary county road, the east 


half of which is within the city limits, and the west 
half is outside of the city limits, and the city has 
created a paving district for the improvement of 
the east half, does the county board have authority 
to improve and pave the west half of this road? 


CONCLUSION: Yes, subject to the limitations expressed in the 
opinion. 


Your request for an opinion involves a certain road, the east half 
of which is within the city limits of Scottsbluff, and the west half of 
which is outside of the corporate limits of the city. The city has created 
a paving district for the improvement and paving of the east half of 
this road which is within the city limits. You ask if the county board 
is authorized to improve and pave the west half of the road, which is 
designated as a secondary county road pursuant to the provisions of 
section 39-226, R.S. Supp., 1953. 


Each county has the power to make all contracts and to do all 
other acts in relation to the property and concerns of the county 
necessary to the exercise of its corporate powers, under the provisions 
of section 23-104, R.R.S. 1943, and the powers of the county are exer- 
cised by the county board, as provided in section 23-103, R.R.S. 1943. 
The county board has a general supervision over the public roads of the 
county (section 39-103, R.R.S. 1943), with a duty to improve, maintain 
and repair county roads, as provided in sections 39-205, 39-206 and 
39-230, R.R.S. 1943. Counties having a population of 20,000 or more are 
required to have a county highway commissioner by section 39-501, 
R.R.S. 1943, and this officer has the general control, government, and 
supervision of all the public roads and bridges in the county under the 
authority and direction of the county board, as set forth in section 
39-503, R.R.S. 1943. 


These statutes confer upon the county board broad, general powers 
in the supervision over the public roads of the county, and in the 
improvement, maintenance and repair of the county roads. Our court 
has held that the powers of a county board in this regard are commen- 
surate with the duty and responsibility imposed upon it, and their per- 
formance in any reasonable manner adopted by it will not be interfered 
with. State ex rel. Johnson v. County of Gage, 154 Neb. 822, 827, 49 
N.W. 2d 672; Chenvy v. County Board of Supervisors, 123 Neb. 624, 
243 N.W. 881. The decision of necessity or expedience is establishing, 
improving, and maintaining the county roads is committed to the county 
board, as set forth above, and the authority granted is administrative 
in its character and exercise, when pursued within the Imitations of the 
law, and not subject to judicial review, unless there is a gross abuse of 
discretion, or unless there is fraud or other unlawful action. Roberts v. 
Thompson, 82 Neb. 458, 118 N.W. 106; Otto v. Conroy, 76 Neb. 517, 107 
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N.W. 752; Throener v. Board of Supervisors of Cuming County, 82 Neb. 
453, 118 N.W. 92. And see, Holloway v. Purcell, 35 Cal. 2d 270, 217 P. 
2d 655, cert. denied, 340 U.S. 883, 95 L.Ed. 641, 71 S.Ct. 95; Rode v. 
State Highway Commission, 58 N.D. 249, 225 N.W. 801. 


However, it should be pointed out that the expenditure of money 
for roads in the various districts is not unlimited but is governed by 
the County Budget Act and by section 39-238, R.R.S. 1948, which pro- 
vides that the expenditure of the total county road fund must be made 
upon a basis proportionate to the road mileage in each district. See, 
Report of the Attorney General, 1949-1950, p. 413. 


In our opinion, the county board has the authority to improve the 
county road in question, subject to the limitations expressed herein. 


July 22, 1955 
COUNTY BOARD OF EQUALIZATION 


Tax Levy to Provide Medical, Surgical, and Hospital Care for Needy 
Persons not Included in Levy for Ordinary County Revenue. 


REQUESTED BY: Eugene F. Fitzgerald, Douglas County Attorney, 
Omaha, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 


QUESTION: Is the tax authorized by section 77-1601, R.S. Supp. 
1953, to provide medical, surgical, and hospital care 
for needy persons of the county included in the 
levy for ordinary county revenue provided in section 
77-1603, R.S. Supp. 1953? 


CONCLUSION: No. 
Section 77-1601, R.S. Supp. 1953, provides, in part: 


“* * * Before levying taxes for any other functions of county 
government, each county shall first levy a tax sufficient to enable 
the county board to provide medical, surgical, and hospital care 
for needy persons of the county. After making the levy for such 
purpose, the county board of equalization shall make the levy of 
taxes for county purposes. The levy shall include all county taxes 
necessary to cover the amounts required to be raised by taxation, 
as provided in the annual budget of said county for the current 
year * * *.” 


Section 77-1603, R.S. Supp. 1953, provides, in part: 


“The rate of tax shall not exceed (1) for ordinary county 
revenue, including the support of the poor, in counties having a 
population of more than nine thousand inhabitants, not more than 
four mills on the dollar upon the assessed value of all the taxable 
property in such county, except intangible property and, in counties 
having a population of nine thousand or less, not more than five 
mills on the dollar upon the assessed value of all the taxable prop- 
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erty in such county, except intangible property; * * * The term 
ordinary county revenue as used in subdivision (1) of this section 
shall include only taxes for the purposes specifically set forth in 
this section, and shall not include other taxes authorized by other 
statutory provisions. 


You have asked if the levy to provide medical, surgical, and hospital 
care for needy persons of the county, authorized by section 77-1601, is 
limited by the provisions of section 77-1603, so that it must be included 
in the rate of taxation as prescribed therein, of not more than four 
mills on the dollar upon the assessed value of all the taxable property 
in your county, except intangible property. In our opinion, the levy 
to provide medical, surgical, and hospital care for needy persons of the 
county can be in addition to the four mill limit. 


In the case of State v. Luttrell, 159 Neb. 641, 68 N.W. 2d 332, it 
was held that in the consideration and application of a statute, effect 
should be given, if possible, to all its several parts, and nothing should 
be avoided. It will be noted that the last sentence of section 77-1603 
provides that the term ordinary county revenue as used in that statute, 
and to which the four mill limitation is made applicable, shall not in- 
clude other taxes authorized by other statutory provisions. Since the 
Jevy to provide medical, surgical and hospital care for needy persons 
is authorized by other statutory provisions, as set forth in section 
77-1601, this levy is not governed by the four mill limitation. It may 
also be pointed out that this conclusion is consistent with the interpre- 
tation of section 77-1603 for several years. See, Report of Attorney 
General, 1947-1948, pages 421, 523 and 531. The Legislature is presumed 
to know the construction of its statutes by executive departments of 
the state, and long-continued construction of a statute is entitled to 
considerable weight in interpreting that law, particularly when the 
Legislature has acquiesced in that construction by its continued non- 
interference for a number of years. Bankers Life Insurance Company 
v. Laughlin, 160 Neb. 480, 70 N.W. 2d 474; State ex rel. Village of Dakota 
City v. Bryan, 112 Neb. 692, 200 N.W. 870. 


July 25, 1955 
LIVE STOCK 
Feeding Garbage to Swine—Licenses for 


REQUESTED BY: Dr. J. L. George, State Veterinarian, Capitol Build- 
ing, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: 1. Are State Institutions which feed garbage to 


swine required to procure a license and pay a license 
fee under the provisions of L.B. 105 of the 67th 
Legislature ? 


CONCLUSION: 1. No. Such institutions are subject to the law 
which forbids the feeding of uncooked garbage to 
swine, but they are not required to obtain permits 
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and pay the fee for the operation of their processing 
plants. 


QUESTION: 2. Where several parties use the same cooker for 
cooking garbage but each feeds swine on his own 
private premises, is each such feeder required to 
secure a license? 


CONCLUSION: 2. No. Each processing plant must have a license 
and pay the required fee but it may serve as many 
feeders as it sees fit without having to procure 
additional licenses and pay fees therefor. 


Section 4 of L.B. 105 enacted by the 67th (1955) Session of the 
Legislature provides that “Before any person shall process any public 
or commercial garbage for swine, application for a permit shall be 
made to the Department of Agriculture and Inspection, setting forth 
the name and address of the applicant’s proposed place of business, 
* * * If the agent finds that the premises comply with the rules and 
regulations of the department, and that the applicant is a responsible 
and suitable person, he shall certify the facts in writing to the de- 
partment. On receipt of such certificate, the department shall issue a 
permit to the applicant to conduct such business at the place specified 
until July 1, following the date of issuance. The permit fee for each 
processing plant shall be twenty-five dollars”. 


Several state institutions are engaged in raising swine as an in- 
cident to their general activities and feed garbage produced by the 
institution to the swine. In our opinion, such institutions must comply 
with the requirements of the law that only garbage which has been 
heated to a temperature of 212 degrees Fahrenheit for thirty minutes, 
etc. may be fed to swine. 


As to whether or not such institutions must obtain a permit and 
pay an annual fee of $25.00, as provided by Section 4 of L.B. 105, above 
set forth, it is our opinion that such permit and payment of fee is not 
required of state institutions and governmental agencies. The general 
rule, as stated in Corpus Juris Secundum, is that unless the statute 
clearly indicates a contrary intention, a state agency or instrumentality 
is not required to obtain a license and pay the statutory fee in order 
to engage in an activity which would otherwise require a license and 
payment of a license fee. See 53 C.J.S. 558, Licenses, sec. 29b. 


In reply to your second question I would say that Section 4 of 
L.B. 105, as we interpret it, provides for the licensing of the processing 
plant rather than of the individual feeder. There is nothing in the law 
to prevent the operator of a processing plant from cooking garbage for 
any number of feeders he sees fit, and nothing to prevent several feeders 
from operating a processing plant jointly under one permit. The pur- 
pose of the law is to see that each processing plant is properly equipped 
and operated and the law takes no account of the number of feeders 
who may be served from the same plant. We believe that one permit 
and fee from each processing plant is all that the law requires. 
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July 26, 1955 
HIGHWAYS 
Vacation of When Not on Section Line—Procedure. 


REQUESTED BY: James F. Brogan, County Attorney, Madison, Ne- 


braska. 


OPINION BY: Clarence S. Beck, Attorney General; 


Homer L. Kyle, Assistant Attorney General. 


QUESTION: Madison County desires to vacate a road pursuant 


to Sec. 39-102, R.R.S. 1943. This road is not a 
section line; has not been used for more than ten 
years; lies entirely within the real estate of one 
individual; and there is another public road within 
one-half mile of this road which adequately serves 
the needs of the users of this road. 


a. Is the consent of the majority of voters liv- 
ing within two miles of the road and not 
living in a city or village necessary? 


CONCLUSION: a. No. 
QUESTION: b. Who should be notified of the hearing? 
CONCLUSION: b. Each owner of land lying in or abutting on the 


highway proposed to be vacated should be notified 
as provided in Section 39-125, R.R.S. 1943. 


QUESTION: c. What type of notice is required? 
CONCLUSION: ce. Notice should be served on each owner or oc- 


cupier of land lying in the highway proposed to be 
vacated or abutting thereon in the manner provided 
for the service of original notices in actions at law, 
and notice should be published four weeks in some 
newspaper published in the county, and if no news- 
paper is published in the county, then notice should 
be posted in at least three public places along the 
said highway, as provided by Section 39-125, R.R.S. 
1943. 


Section 39-102, R.R.S. Nebraska, 1943, provides as follows: 


“Except as otherwise provided by law, no public road or any 
part thereof shall be vacated or changed without the consent of 
the majority of the voters living within two miles of the road and 
not living in a village or city; Provided, where the road to be va- 
cated does not follow a section line and a public road lies not more 
than one half mile distant from such road that will adequately 
serve the needs of the users thereof, upon application by any 
adjoining property owner to the county board and deposit with 
the county clerk such deposit as is required by section 39-106 
when petitions are filed for establishment or alteration of any 
public road, such road may be vacated by the county board after 
notice and hearing.” 


The situation described in your inquiry appears to fall exactly 


within the special proviso of Section 39-102. It is our opinion that, 
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under the circumstances described in your letter, the consent of the 
majority of voters living within two miles of the road is not required, 
but that the county board may vacate such road on the application of 
any adjoining property owner and deposit of funds with the county 
clerk as required by Section 39-106, and after notice and hearing. 


It will be noted that the proviso in Section 39-102 upon which this 
opinion is based was added by the Legislature of 1951 (Chap. 114, page 
522, Laws of 1951) and the cases in which Section 39-102 has been 
construed by our Supreme Court were decided prior to this amendment. 
The proviso was apparently added to take care of just such situations 
as the one described in your inquiry. 


You further inquire as to who should be notified of the hearing 
and what type of notice is required. 


It is our opinion that after an application has been made by the 
adjoining property owner and deposit made with the county clerk as 
provided in Section 39-102, the same procedure should be followed as in 
those cases where a petition is filed as provided in Section 39-105. In 
other words, the county clerk should notify the county surveyor to 
view and report on the expediency of the proposed vacation as provided 
in Section 39-107 and if the report of the county surveyor is favorable 
to the proposed vacation, the county clerk should appoint a day for 
hearing of objections and claims for damages as provided in Section 
39-124, and notice should be served on each owner or occupier of land 
lying in or abutting on said highway which is proposed to be vacated, 
and notice published in a newspaper published in the county for four 
weeks or posted in at least three public places as provided in Section 
89-125, and if no objections or claims have been filed by noon of the 
day fixed for filing same, the county clerk shall report to the county 
board as provided in Section 39-126, and the board may order the vaca- 
tion of the highway as provided in Section 39-133. In short, the pro- 
cedure provided in Sections 39-124 to 39-142, inclusive, R.R.S. 1943, 
should be followed, just as in any other case. 


July 23, 1955 
TAXATION 


Distribution of Payments Made by Public Power Districts in Lieu of 
Taxes. 


REQUESTED BY: Richard C. Peck, Cass County Attorney, Platts- 
mouth, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: 1, What taxing units or subdivisions are entitled 


to participate in payments made by public power 
districts in lieu of taxes? 


CONCLUSION: 1. State, county, city or village, and school districts. 


QUESTION: 2. Where a school district is dissolved and the 
territory therein is annexed to two or more districts, 
and where each segment of the district attached to 
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another district has property owned by a public 
power district, in what manner is distribution made 
of the amount formerly paid to such dissolved 
district ? 


CONCLUSION: 2. Distribution probably should be made on the 
basis of the proportionate value of the property 
owned by the public power district in each segment. 


The questions set out in your letter of July 2, 1955, have been 
consolidated to the two questions listed above. The problems raised 
by your inquiries have resulted from an interpretation of the opinion 
of our Supreme Court in State ex rel., The School District of Scottsbluff, 
v. Ellis, 160 Neb. 400, and the statutes pertaining to payments made 
in lieu of taxes by public power district and particularly sections 70-651 
to 653, R.R.S. 1953. 


An analysis of the Ellis case and the applicable statutes lead us to 
the following conclusions as they pertain to your particular questions: 


1, The total payment made by a public power district will be the 
same amount each year and is the amount it paid prior to the year 
of purchase of the property involved. However, after such acquisition, 
if any property is purchased from any owner other than a privately 
owned utility, such payment is subject to variation as provided in 
section 70-652, R.R.S. 1943. 


2. Only those subdivisions in which property owned or purchased 
by a public power district is located are entitled to share in the ultimate 
distribution of the total payment. 


8. The State of Nebraska, county, city or village and school dis- 
trict are the only taxing units eligible to participate in the distribution. 
This limitation is found in section 70-651. Section 70-653 further pro- 
vides that such distribution shali be made “to the state and governmental 
subdivisions entitled thereto, proportionate to the respective tax levies 
for the current year of the state and governmental subdivisions entitled 
to participate in such distribution”, which we interpret to mean only 
those specifically mentioned and those in which such property is located. 


4. The actual distribution is made to the state, county, city or 
village and school district in the proportion that the levy of each for 
the current year bears to the total levy of the taxing district. The 
1947 amendment changed the distribution from the basis of what each 
had formerly received in taxes to a formula based on what each sub- 
division needs, as evidenced by its levy, and the amount received by 
each will not necessarily be the same for each year. 


5. The language of the court to the effect that “the same inter- 
pretation would be equally applicable where the number of subdivisions 
was either more or less than four” means that the number could be 
three where there is no city or village in the school district. It also 
means that there could be five if there existed a Junior College District 
in a school district. Section 79-1603, R.R.S. 1943 provides that a Junior 
College District must be organized in and have the same boundaries 
as the regular school district in which it is located. It is another school 
district in the same area and being a school district qualifies as a 
recipient under section 70-651. We are unable to determine that other 
taxing units, such as fire districts, are entitled to share in the pro- 
ceeds of the funds. 
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6. Where a school district is dissolved and the land in the district 
is attached to two or more other districts, and where there was property 
owned by a power district in every part of the dissolved district at- 
tached to other districts, the result is simply that there is one less 
school district entitled to share in the fund. The problem is how to 
divide among the districts which have annexed the dissolved district 
the payment which was formerly paid to the dissolved district and the 
other eligible tax units contained therein. We believe an illustration 
will properly present the question involved. Suppose that districts #1, #2, 
and #3 were located in a particular area and that district #2 is dis- 
solved. Part is attached to district #3 and part to district #1, but 
both segments have property owned by a public power district located 
therein. Let us assume the total payment received by district #2 and 
the state and county prior to dissolution was $100. How should that 
$100 be distributed as between district #1 and #3? 


The legislature has not provided a formula for such contingencies, 
and the precise problem was not involved in the Ellis case. If this 
were simply a matter of taxation, no particular problem would be in- 
volved because the transferring of particular property from one school 
district to another involves only the application of the present mill 
levy of the school district where such property is finally located. How- 
ever, payments in lieu of taxes are not taxes and the total amount paid 
to the taxing district remains the same except as provided in section 
70-652 R.R.S. 1943. 


We think it would be proper to apportion the payment formerly 
made to district #2 on the basis of the valuation of the property 
owned by the public power districts in each segment as it relates to 
the total valuation of all public power property located in the dissolved 
district. This would involve either a unit valuation such as number 
of miles of line or an actual valuation as shown by the valuation either 
during the last year in which taxes were actually paid or on present 
values. This method could be supported on the theory that the amount 
of the in lieu payment was determined on the basis of the value of the 
property of the public power district and that any distribution of the 
payment should be on the basis of the value of the property which 
could and had been previously taxed. It appears to us that such an 
apportionment carries out the basic theory of all ad valorem taxation, 
namely, payment on the basis of the value of the property involved. 


After the proper distribution is made for the benefit of the various 
subdivisions in districts #1 and #3, then the formula used in the 
Ellis case and in the illustration contained therein would apply as 
regards actual distribution to the state, county, cities and school dis- 
trict of the total amount received for these subdivisions. 


We are aware of some very plausible arguments which could be 
made in favor of some other methods of distribution which have oc- 
curred to us, and we are especially concerned with the practical problems 
that will arise on the application of the suggested procedure. In view 
of the further fact that liability may attach to the acts of the county 
treasurer if improper distribution is made, it might be advisable to 
join all the taxing units involved in an action to determine the proper 
manner of distribution. 
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August 4, 1955 
MOTOR VEHICLE DIVISION 


Denial of Application for Motor Vehicle Dealer’s License Because of 
No Franchise; License Fee for Used Motor Vehicle Dealer’s License 


REQUESTED BY: Motor Vehicle Division; Department of Road and 


Irrigation. 
OPINION BY: Clarence S. Beck, Attorney General; 

Richard H. Williams, Assistant Attorney General. 
QUESTION: 1. May the Department refuse to issue a motor 


vehicle dealer’s license where the applicant does not 
have a franchise with a manufacturer of motor 
vehicles ? 


CONCLUSION: 1. No. The attempt to restrict the issuance of a 
motor vehicle dealer’s license to a person holding a 
franchise with a manufacturer of motor vehicles is 
unconstitutional and void. 


QUESTION: 2. What fee may the administrator collect with 
the application for a used motor vehicle dealer’s 
license? 


CONCLUSION: 2. None. 


By Section 2, Subsection 4 of L.B. 466, Laws of Nebraska 1955, 
the legislature provided that a motor vehicle dealer shall mean any 
person engaged in the business of selling or exchanging new and used 
motor vehicles who has a franchise with a manufacturer of motor 
vehicles. One of the types of licenses provided for under the act is a 
motor vehicle dealer’s license. It is clear that this legislature attempted 
to prohibit the issuance of a license to others than those holding a 
franchise from a manufacturer. In Nelson v. Tilley, 137 Neb. 327, 289 
N.W. 388, the Supreme Court of Nebraska had a licensing law before 
it which provided that a motor vehicle dealer’s license should be limited 
to such new motor vehicles as the licensee disclosed in his application 
that he was enfranchised to sell. The Supreme Court held this provision 
unconstitutional saying that its effect would be that the business of 
selling new cars would be monopolized by dealers enfranchised by the 
manufacturer. It was said to attempt to create a monopoly, a power 
that the legislature does not possess. 


L.B. 466 is an unveiled attempt to re-enact substantially the same 
legislation. The slight difference in language does not make it a 
different situation. The effect of L. B. 466 is precisely the same as that 
of the statute which was disapproved in Nelsen v. Tilley, supra. It is 
therefore the opinion of this office that so much of L.B. 466 as at- 
tempts to restrict a motor vehicle dealer’s license to a person en- 
franchised by a manufacturer is null and void as contravening the 
Constitution of Nebraska, Article I, Section 1, 3, 16 and 25. The 
administrator, then, may not refuse to issue a motor vehicle dealer’s 
license for the reason that the applicant does not have a franchise 
with a manufacturer of motor vehicles. 


In the motor vehicle dealer’s license law as it stood before the 
legislative session of 1955, the issuance of a used motor vehicle dealer’s 
license was subject to the payment of $5.00 fee. In section 4, subsection 
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2 of L.B. 466 the word “used” was stricken and the word “supple- 
mental” was substituted. This substitution of terms was included in 
the bill as introduced. Also in the original bill section 3, subsection 
2 provided: 


“Supplemental license. This license is issued to other than the 
main place of business.” 


The report of the standing committee on public works caused this 
latter language to be stricken and the present language of the act to 
be reinserted. There was apparent oversight in not striking the pro- 
visions of section 4, subsection 2 pertaining to the fee for a “supple- 
mental” license. The present provision for supplemental motor vehicle 
dealer’s license would appear to have no meaning in the present act as 
a result. However, the consequence of the striking of the word “used” 
from the provisions pertaining to license fees, results in the failure 
of the act to require a license fee for a used motor vehicle dealer’s 
license. The provisions of section 4, subsection 1 of L.B. 466 pertaining 
to a motor vehicle dealer’s license can not be interpreted to apply to 
a used motor vehicle dealer’s license, as that term is defined and main- 
tained as a distinctly separate type of license from a used motor 
vehicle dealer’s license. 


It is to be remembered that this legisation was passed without 
the emergency clause and will not be effective until September 18, 
1955. Prior to that time the fee to be collected with the application 
for a used motor vehicle dealer’s license is $5.00. Section 60-607, R.R.S. 
1943. 


August 9, 1955 
SCHOOL RETIREMENT SYSTEM 
Investment of Funds—Transfer of Funds by Legislature. 


REQUESTED BY: Glenn I. Anderson, Director, Retirement Systems of 
the State of Nebraska, State House. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: 1. Was the action of the 1955 Legislature in trans- 


ferring funds of the School Retirement System from 
the Service Annuity Fund to the Annuity Reserve 
Fund a proper exercise of Legislative Authority? 


CONCLUSION: 1. Yes. 


QUESTION: 2. Should the State Treasurer invest funds in the 
Service Annuity Fund and credit the interest to the 
State General Fund? 


CONCLUSION: 2. No. 


The answer to your first question involves the inherent right of 
the Legislature to apportion taxes. The Service Annuity Fund repre- 
sents the contribution made by the State to teachers retirement. Section 
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79-1547, R.R.S. 1943. The transfer does not involve the question of 
raising taxes for one district or sub-division and then transferring 
these funds for the benefit of some other district. This is simply a 
transfer from one fund to another named fund, both being a part of 
a general retirement fund, and both being ultimately used for the same 
general purpose. We are supported in this view by State ex rel. School 
Dist. v. Ellis, 160 Neb. 400 and City of Fremont v. Dodge County, 130 
Neb. 856. The rule is stated in Cooley on Taxation Vol. 4 of Fourth 
Edition, at page 3561, as follows: 


“The method of distributing the proceeds of such (state school 
tax) a tax rests in the wise discretion and sound judgment of the 
legislature. If this discretion is unwisely exercised, the remedy is 
with the people, and not with the court.” 


Your second question suggests that the State Treasurer should 
not invest funds in the Service Annuity Fund and credit the interest to 
the State General Fund. We believe the applicable statutes vest this 
authority in the Board of Educational Lands and Funds and that the 
interest should be credited to the Contingent Fund of the School Re- 
tirement Fund. These statutes provide: 


“* * * (9) Regular interest shall mean interest at such a rate 
as shall be determined by the retirement board in conformity with 
actual and expected earnings on its investments; * * *” 79-1501, 
R.S. Supp., 1953. 


“«* * * The retirement system so created shall begin operation 
July 1, 1945. It shall have the powers and privileges of a corpora- 
tion, insofar as may be necessary to carry out the provisions of 
sections 79-1501 to 79-1553, and shall be known as the ‘School 
Retirement System of the State of Nebraska’; and by such name 
shall transact all business, invest all funds and hold all cash, securi- 
ties, and other property as herein provided.” 79-1502, R.R.S. 1943. 


“The general administration of the school retirement system 
of the State of Nebraska is hereby vested in the Board of Edu- 
cational Lands and Funds. * * *” 79-1503, R.R.S. 1943. 


“The State Treasurer shall be the custodian of the funds and 
securities of the retirement system. All disbursements therefrom 
shall be paid by him only upon vouchers duly authorized by the 
retirement board under regulations prescribed by it. He shall fur- 
nish annually to the retirement board a sworn statement of the 
amount of the funds in his custody belonging to the retirement 
system, which statement shall be as of the fiscal year ending 
June 30 of each year.” 79-1506, R.R.S. 1943. 


“The State Retirement Board shall receive, hold, and invest 
all (1) deposits by the members, (2) appropriations made by the 
state to the retirement system, (3) gifts, bequests, legacies, an- 
nuities, and all accretions thereto, and (4) other money belonging 
to the several funds herein provided and pay out such funds accord- 
ing to law. The funds belonging to the School Employees’ Savings 
Fund, not needed for current payments, shall be invested in securi- 
ties that are approved for authorized investment of domestic in- 
surance companies under the laws of Nebraska. The board may 
insure against the hazards of loss by fire, burglary, robbery, or 
theft, any of the negotiable securities and other assets which it 
owns or holds.” 79-1541, R.R.S. 1943. 
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In addition to these statutes L.B. 232, passed by the 1955 Legis- 
lature, became effective on March 13, 1955. This extended the one-half 
mill levy for two years and constitutes the states contribution to the 
retirement fund. It further provides that ‘the proceeds of the tax 
authorized to be levied in Section 1 of this act shall be credited, as 
collected, to the service annuity fund”. This may conflict with section 
79-1540, R.R.S. 1943, which provides that the Board shall certify an- 
nually the amount needed from the State for the ensuing year, which 
amount shall then be transferred by the State Treasurer to the Service 
Annuity Fund. Where different statutes seem to be in conflict the last 
in point of time prevails. Chilen v. Commercial Casualty Ins. Co., 135 
Neb. 619. L.B. 232 is the latest expression of the Legislature as to when 
state funds are to be credited to the Service Annuity Fund, and pre- 
vails over any other conflicting sections of the law. 


On the basis of the foregoing statutes we conclude that the assets 
of all of the five separate funds constituting the entire school retire- 
ment fund should be invested on order of the Board of Educational 
Lands and Funds and in the name of the “School Retirement System of 
the State of Nebraska”. The interest from such investments should be 
paid into the Contingent Fund as required by section 79-1549, R.R.S. 
1943, and then such “gains and savings” may be redistributed by the 
Board “to the several funds as it may deem equitable”, under the 
provisions of 79-1542, R.R.S. 1943. 


August 16, 1955 
NEBRASKA RETIREMENT FUND FOR JUDGES 
Collection of Fee 


REQUESTED BY: Eugene F. Fitzgerald, Douglas County Attorney, 
Omaha, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTION: 1. Is the Clerk of the District Court required to 


collect the one dollar judges’ retirement fund fee in 
an appeal to the District Court in a Workmen’s 
Compensation Case? 


CONCLUSION: 4; No: 


QUESTION: 2. Must the fee be collected when application is 
filed for a lump sum settlement under section 48- 
138, R.R.S. 1943? 


CONCLUSION: 2. Yes. 

QUESTION: 8. Must the fee be collected when a certified copy 
of an award or judgment by the Nebraska Work- 
men’s Compensation Court is filed with the Clerk 


of the District Court under section 48-188, R.R.S. 
1943? 


CONCLUSION: 3. Yes. 
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The Nebraska Workmen’s Compensation Law is found in Chapter 
48, Article 1, Reissue Revised Statutes, 1943. Section 48-187 of this act 
provides as follows: 


“No filing fees shall be charged by the clerk of any court for 
any services required by section 48-101 to 48-190.” 


Our Court has held that this section requires that no costs be 
charged in an appeal in a Workmen’s Compensation case, in either the 
District Court or in the Supreme Court. See: Scott v. Dohrse, 130 Neb. 
847, 266 N.W. 709; Hoffman v. State, 142 Neb. 821, 8 N.W. 2d 200; 
Lee v. Lincoln Cleaning & Dye Works, 144 Neb. 659, 14 N.W. 2d 227; 
and Elliott v. Gooch Feed Mill Co., 147 Neb. 309, 23 N.W. 2d 262. 


In Scott v. Dohrse, Supra, it was contended that this statutory 
provision was violative of the provisions relating to amendments in 
that it attempted to modify or repeal existing statutes for payment 
of costs, without repealing the same, The Court held, however, that the 
Workmen’s Compensation Law was a complete and independent act in 
itself and that, therefore, it may amend or modify the provisions of 
existing statutes without controverting the provisions of the Constitu- 
tion relating to amendments. 


In Lee v. Lincoln Cleaning & Dye Works, Supra, appellees moved 
to dismiss the appeal because of the failure of appellant to deposit with 
the Clerk of the District Court, a docket fee, in the amount of $20.00, 
as required by section 20-1912, Comp. St. Supp. 1941, (Now 25-1912, 
R.R.S. 1943). It was argued that since the general act (Sec. 20-1912) 
was enacted in 1941 and the special act relating to costs in compensation 
cases had been enacted in 1935, the rule laid down in the previous 
cases did not control. In answer to this the Court said: 


“* * * Tt will be observed that the general statute governing 
appeals in civil cases was adopted in 1941, while the special act deal- 
ing with appeals in compensation cases, they also being civil cases, 
was enacted in 1935. Does the later general statute supersede the 
earlier special enactment? 


“The general rule in such cases is: ‘It is a fundamental rule 
that when the general statute, if standing alone, would include 
the same matter as the special act, and thus conflict with it, the 
special act will be considered as an exception to the general statute, 
whether it was passed before or after such general enactment. 
Where the special statute is later, it will be regarded as an ex- 
ception to, or qualification of, the prior general one; and where 
the general act is later, the special statute will be construed as 
remaining an exception to its terms, unless it is repealed in express 
words or by necessary implication’, 59 C.J. 1057. * * *” 


Applying the rule thus established by our Court to the instant 
case, we must conclude that the provisions of section 48-187 remain an 
exception to the requirements of the Judges Retirement Act in so far 
as appeals filed in the District Court are concerned and that in such 
cases the fee may not be collected. 


There are two exceptions to section 48-187, however, found in the 
Workmen’s Compensation Law, where fees are required, Section 48-139 
provided for a fee of $5.00 for filing, docketing, and indexing an ap- 
plication for a lump sum settlement. Section 48-188 requires payment 
of a fee of $2.00 for filing a certified copy of any order, award or 
judgment entered by the Nebraska Workmen’s Compensation Court. 
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Since these cases are an exception to section 48-187, it follows that pay- 
ment of the judges retirement fund fee must also be made when the 
filing is had in the District Court. 


August 16, 1955 
SCHOOLS 
Organization of Junior College Districts Under L.B. 57, 1955 Legislature. 


REQUESTED BY: F. B. Decker, Commissioner of Education, State 
Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: Is it possible for four counties in the State of Ne- 


braska to organize into a junior college district 
under the provisions of L.B. 57 passed by the 1955 
Legislature ? 


CONCLUSION: Yes. 


The pertinent portions of L.B. 57 have been classified as Sections 
79-1605.01 to 79-1605.06 inclusive, and 79-1607.01. 


In reading the statutes as they existed prior to the 1955 amend- 
ment and interpreting them in conjunction with the then existing 
statute 79-1605, that it was the intent of the Legislature to expand and 
provide for additional methods for the organization of junior college 
districts. 


Section 2 of L.B, 57 provides as follows: 


“A junior college district may be organized in two or more 
existing school districts, which need not be contiguous, having a 
total average daily attendance of four hundred or more pupils in 
the high schools of such districts, as shown by the reports of the 
county superintendent for the preceding year, and having a com- 
bined total assessed valuation of not less than ten million dollars 
as shown by the last preceding equalization assessment rolls.” 


A portion of Section 3 of said act reads as follows: 


- “Ballots shall be cast in ballot boxes and the voting shall be 
under the direction and in charge of the boards of education of the 
school districts within which such election is held.” (Emphasis 
supplied). 


Section 8 of said act which amends 79-1607, R.R.S., 1943, provides: 


“In all instances where territory is involved, which is in more 
than one county, all duties herein delegated to the county superin- 
tendent shall be performed by the county superintendents of the 
counties inyolyed.” (Emphasis supplied). 


Section 9 of said act provides: 
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“All junior college districts, created or enlarged pursuant to 
this act, shall after their establishment or after annexation of any 
territory, be governed by the same laws as all other junior colleges, 
and shall be treated as an existing junior college, pursuant to 
section 4 of this act. Territory comprising any school districts in 
any other county, not necessarily contiguous, may then unite with 
an existing junior college district, pursuant to section 4 of this act.” 
(Emphasis supplied). 


A reading of the entire act L.B. 57 indicates a legislative intent 
to permit the enlargement of the territory from which a junior college 
district may be organized, rather than limiting it to one county. 


In this connection we call your attention to portions of the com- 
ments of the Legislative Committee on Education relative to this bill: 


“Under the present law, junior college district boundaries must 
be identical with the boundaries of the district in which they are 
located. L.B. 57 will enable these districts to annex additional 
areas by vote of the people in the area or areas to be annexed. 
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“The present law also provides that the board of education 
in the district in which the college is located shall also serve as a 
board of education for the college. But because this bill is intended 
to enable college districts to extend their boundaries, this measure 
provides for the election of a board for the college from over the 
area.” 


It is a fundamental principle of statutory construction, that in 
construing an act of the Legislature the court ‘‘may consider the history 
of its passage, the amendments offered, and the action taken by the 
Legislature thereon”. State ex rel. Taylor v. Hall, 129 Neb. 669, 262 
N.W. 835; School District No, 42 v. Marshall, 160 Neb. 832, 22 S.C.J. 832. 


In view of the above quoted portions of L.B, 57 and the comments 
of the Legislative Committee which considered the same, it is our 
opinion that it is possible for four counties to organize into a junior 
college district. 


August 17, 1955 
JUDGMENTS 
Transcript of from Another County for Lien 


REQUESTED BY: Eugene F, Fitzgerald, County Attorney, Omaha, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: A judgment was originally entered in the District 
Court of Boone County, Nebraska and is transcripted 
to the District Court of Colfax County for lien pur- 
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poses. Can this judgment now be transcripted from 
the District Court of Colfax County to the District 
Court of Douglas County for lien purposes, or must 
it be transcripted from the District Court of Boone 
County to the District Court of Douglas County? 


CONCLUSION: In order to create a valid lien the judgment must 
be transcripted from the Clerk of the District Court 
of Boone County to the office of the Clerk of the 
District Court of Douglas County. The Clerk of the 
District Court of Colfax County has no authority to 
transcript such judgment even though a transcript 
of the judgment is filed in his office. 


Section 25-1303, R.R.S. 1943, provides: 


“The transcript of a judgment of any district court in this 
state may be filed in the office of the clerk of the district court in 
any county. Such transcript, when so filed and entered on the judg- 
ment record, shall be a lien on the property of the debtor in any 
county in which such transcript is so filed, in the same manner 
and under the same conditions only as in the county where such 
judgment was rendered, and execution may be issued on such 
transcript in the same manner as on the original judgment; Pro- 
vided, such transcript shall at no time have any greater validity or 
effect than the original judgment.” 


A judgment derives its validity entirely from the court in which 
it was originally rendered. The transcript of such judgment to the 
office of the clerk of another district court does not confer any new 
or independent authority on the district court to which the judgment 
has been transcripted. State ex rel Long v. Westover, 107 Neb. 593, 
186 N.W. 998. In the case you mention, the filing of the transcript of 
judgment in the office of the Clerk of the District Court of Colfax 
County merely serves to give notice of the lien of the judgment on 
property of the judgment debtor in Colfax County and to designate the 
Colfax County authorities as agents of the Boone County District Court 
for the purposes of collecting the judgment. All authority over the 
judgment itself is retained at all times by the District Court of Boone 
County. The certificate of the Clerk of the District Court which is 
attached to the transcript recites that it is a true copy of the original 
judgment rendered in the court of which he is clerk and custodian of 
its records. It is our opinion that the only officer who can properly 
make such certificate is the clerk of the district court in which the 
judgment was originally rendered. 


It is our opinion, therefore that, in the case you present, the judg- 
ment, to be valid as a lien in Douglas County, must be transcripted 
from the Clerk of the District Court of Boone County and filed in the 
office of the Clerk of the District Court of Douglas County. 
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August 18, 1955 
NEBRASKA RETIREMENT FUND FOR JUDGES 
Payment of Benefits 


REQUESTED BY: Glenn I. Anderson, Director of Retirement Systems 
of the State of Nebraska, State Capitol, Lincoln, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: 1. If a Judge separated from duty with less than 
ten years of service and not of retirement age does 
not request a refund, can he at retirement age (65) 
receive a benefit as provided in Section 10? 


CONCLUSION: 1. No. His benefits are limited to refund of the 
total amount of contributions which he has made to 
the fund, unless he later serves in the capacity of 
Judge so as to make his total period of service at 
least ten years. 


QUESTION: 2. Can a Judge, who is 70 years of age and retires, 
or must retire, and has less than eight (8) years of 
service, receive a retirement benefit? 


CONCLUSION: 2. A judge over seventy years of age at the time 
of retirement is entitled to benefits as follows: (a) 
if his total period of service is less than eight years 
he is limited to the total amount of contributions 
which he has made to the fund; (b) if his total 
period of service is at least eight years but less 
than ten years, he may elect to either receive a re- 
fund of the total amount of contributions which he 
has made to the fund or, to receive the retirement 
annuities, as provided in sections 8, 9, and 10 of 
the act; and, (c) if his total period of service is 
ten years or more he will receive the annuities as 
provided in section 10 of the act but is not entitled 
to otherwise receive the return of his contributions. 


QUESTION: 3. Since a Judge, whose service is terminated prior 
to retirement and who has ten or more years of 
service must take the retirement benefit, may we 
assume this is not payable until age sixty-five (65) 
as provided in Section 87 


CONCLUSION: 3. The annuities are not payable until he reaches 
the age of sixty-five years. 


QUESTION: 4. Are we correct in assuming that since Section 9 
does not mention either Section 6 or Section 8, there 
is no minimum service years or age limit require- 
ment on disability retirement? 


CONCLUSION: 4. A Judge who is retired because of physical or 
mental disability is entitled to receive payment of 
annuities regardless of the length of time of service, 
and regardless of age. 
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1. Section 6 of L. B. 38 provides in part as follows: 


“Any judge whose service is terminated prior to retirement, for 
any cause other than death, and whose total service as a judge at 
the time of termination of service is less than ten years, may upon 
written request to the board, have returned to him the total amount 
of contributions which he has made to the fund, and the return of 
such contributions to said judge shall preclude said judge from any 
benefits hereunder unless and until said judge again serves in such 
capacity; * * * Any judge whose service is terminated prior to re- 
tirement, for any cause other than death, and whose total service 
as a judge is ten or more years, shall not be entitled to have re- 
turned contributions to the fund made by him but shall receive 
retirement annuities as provided in sections 8, 9, and 10 of this 
act. * * *” 


The law does not fix any time during which the request for with- 
drawal must be made, and, in view of the provision that a judge who 
later resumes such an office may then qualify for benefits other than 
a refund of his contributions, a judge may wish to defer withdrawal of 
his contributions. If he later does assume such an office the total period 
during which he has served as a judge must be considered in determin- 
ing the benefits to which he is entitled. If he does not later resume 
such a judicial office, his application for return of contributions to the 
fund may be made at any time, but he is not entitled to the benefits 
provided in section 10 of the act. 


2. Section 6 of the act also contains a provision as follows: 


“x * * Provided, that any incumbent judge over seventy years 
of age and with a total service of at least eight years at the time 
his present term of office expires, or at the time of his retirement 
if he should retire before the end of his present term, shall, unless 
he requests a return of his contributions, receive retirement annui- 
ties as provided in sections 8, 9, and 10 of this act. * * *” 


This gives an incumbent judge who has at least eight years but 
less than ten years of service, and is over seventy years of age at the 
time of retirement, the option to either apply for return of the total 
amount of contributions which he has made to the fund or to receive 
the annuities. If, however, an incumbent judge, over seventy years of 
age retires either before the end of his term or at the expiration thereof, 
with less than eight years of service, his benefits are limited to a re- 
turn of the total amount which he has made to the fund; and if his 
years of service total ten years or more, he is not entitled to such re- 
fund but will receive the annuities as provided in section 10 of the act. 


3. Section 8 of the act provides in part as follows: 


“Any judge may retire upon reaching the age of sixty-five and 
upon making application to the board, any judge upon reaching 
age seventy shall retire. Upon retiring, each such judge shall re- 
ceive retirement annuities as provided in section 10 of this act; * * *” 


Except as to a judge who retires under section 9 of the act, there 
is no authorization in the law to make payments to a judge before he 
reaches the age of sixty-five but at any time after reaching the age of 
sixty-five, a judge whose service has terminated and who has ten years 
or more of service, may apply for and receive the annuities set forth 
in section 10 of the act. 
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4. Section 9 of the act relates to retirement of judges because of 
physical or mental disability. This section provides in part as follows: 


“Any judge who has become permanently physically or men- 
tally disabled may, upon being found so disabled by the board, re- 
tire, and upon such retirement he shall be entitled to receive the 
retirement annuity as provided in section 10 of this act. * * *” 


In order to be eligible for the annuities, a judge who is retired 
under this section need not be sixty-five years of age nor is it neces- 
sary that he have any minimum number of years of service. 


August 17, 1955 
SCHOOLS 
Transportation of Nonresident Students 


REQUESTED BY: F. B. Decker, Commissioner of Education, Capitol 
Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: Does a Class II or Class III school district which 


owns and operates buses have authority to transport 
to that school nonresident elementary or also non- 
resident high school students without charging these 
students for transportation? 


CONCLUSION: No. 


The pertinent portions of our statutes relating to the purchase and 
operation of school buses are as follows: 


“(1) The governing board of any public school district in this 
state, when authorized by a majority of the votes cast at any an- 
nual or special meeting, is empowered to (a) contract with the 
district board of any neighboring public school district or districts 
for the instruction of pupils residing in the first-named district in 
the school or schools maintained by the neighboring district or dis- 
tricts for a period of time not to exceed three years, and (b) make 
provision for the transportation of such pupils to the school or 
schools of the neighboring district or districts. (Emphasis supplied) 


“* * * (3) The board of any public school district may also, in 
its discretion, contract with another public school district or districts 
for the instruction and transportation of the pupils residing therein 
for a period of not more than one school year when petitioned to 
do so by at least two-thirds of the parents residing in the district 
having children of school age who will attend school. The school 
board of any district so closed shall assume responsibility in pro- 
viding contracts for instruction and transportation. (Emphasis 
supplied) 


“(4) All the contracts, referred to in subsections (1), (2), and 
(3) of this section, shall be in writing and copies of all such con- 
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tracts must be filed in the office of the county superintendent on 
or before August 15 of each year. * * *” 79-486, R.S. Supp., 1953. 


It will be noted from the emphasized portions thereof that the Leg- 
islature speaks of “contract” and “contract with another school district” 


The word “contract” connotes in law the inclusion of some con- 
sideration. The transportation of students from another district, with- 
out charging therefor, does not fall within the legal requisites of a 
contract. 


We also call your attention to section 79-493, R.R.S. 1950. 


“Any member of the school board or board of education of any 
district, or any agent, employee, or servant thereof, who shall trans- 
port or cause to be transported at public expense any nonresident 
high school pupil or pupils from any point nearer another school 
offering high school courses, or who shall reimburse those non- 
resident high school students who transport themselves, or who 
shall expend any portion of school money for room, house rent, 
or board for nonresident students residing nearer another school 
offering high school courses, shall be deemed guilty of a misde- 
meanor, and upon conviction thereof shall be fined in any sum not 
exceeding fifty dollars for each offense. * * *” (Emphasis supplied) 


This is a penal statute which prohibits the transportation of non- 
resident pupils “at public expense.” It is not merely a legislative ex- 
pression of powers but provides a severe penalty for its violation. See 
also Report of Attorney General 1951-1952, P. 608. 


In view of the foregoing it is our opinion that a Class II or Class 
III school district may not transport nonresident students at public ex- 
pense. This would tend to lead to proselyting among school districts 
which is contrary to public policy. 


August 24, 1955 
CRIMINAL LAW 
Validity of Sentence Giving Credit for Time Confined Prior to Trial 


REQUESTED BY: Joseph B. Bovey, Warden, State Penitentiary, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: May a trial court, in a sentence involving imprison- 
ment in the State Penitentiary, Provide that credit 
or good time should be allowed for the period of 
time the prisoner was confined to the county jail 
before trial? 


CONCLUSION: No. 


Section 29-2204, R.R.S. 1943 provides in part that, “the Court shall 
declare in its sentence for what period of time, within the respective 
periods prescribed by law, such convict shall be imprisoned at hard 
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labor in the penitentiary * * *.’ We are unable to find any statutory 
authorization for reducing a sentence by the amount of time the prisoner 
has been confined pending trial. 


It appears that our Court has not decided the precise question in- 
volved, but it has said that the essential part of a sentence of imprison- 
ment is not the time when it should be executed, but the extent of the 
punishment fixed; and expiration of time, without imprisonment, is in 
no sense an execution of the sentence. Volker v. McDonald, 120 Neb. 508. 


Your question has been squarely answered in a recent and well 
reasoned decision of the Criminal Court of Appeals of Oklahoma. In 
State v. Lackey, 257 P. 2d 849, the trial Court had ordered that “said 
defendant have credit on this sentence of 67 days served in the county 
jail.’ The decision of the Court and the reasoning supporting it were 
stated as follows: 


‘cs * * We are of the opinion that in the absence of statute 
authorizing the trial court to grant credit for jail time served, 
either before or after conviction and judgment and sentence, the 
same is not within the power of the trial court, to grant the same, 
as such. * * * 


“* * * The imprisonment of the relator in the county jail was 
by virtue of one requirement of law, to wit: that persons indicated 
for murder may be kept in close custody until their trial therefor 
is ended. * * * 


“* * * Tt was a satisfaction, then, of that specific legal exac- 
tion, quite another exaction than that by virtue of this sentence, 
and it was a satisfaction of that other legal exaction only; * * * 


«& * * Moreover, imporant parts of the sentence are the place 
of imprisonment, to wit: in a State prison, and the manner of de- 
tention there, to wit: at hard labor. When the relator lay in the 
county jail, he was not enduring these parts of the sentence; he 
was not in State prison, he was not at labor. How then can the 
time he lay in the county jail be reckoned a part of the time for 
which the law adjudged him to be at labor in the State prison? 
Doubtless, a court when imposing sentence of imprisonment may 
consider in mitigation of the severity of it, the time for which the 
convict has been in custody while awaiting trial.” 


Other decisions announcing the same rule are Mosheik v. Bates 
87 F. 2d 221; Ex Parte Ervin, 266 P. 2d 984. The latter case approves 
the decision in the Lackey case and stated that while the Court could 
consider the fact of prior confinement, along with other factors, in 
assessint the sentence, “the court could not in so many words give 
credit for jail time.” 


In view of the fact that our statute provides for imprisonment in 
the penitentiary at hard labor, it is not proper for the Court, in the 
absence of legislation, to give credit on the sentence for time previously 
confined. Time spent in the county jail awaiting trial is in satisfaction 
of “another legal exaction” and is not confinement in the penitentiary 
at hard labor. 


Another element to be considered is that the actual import of such 
a sentence is to set a definite term of imprisonment and then allow 
good time for the prior confinement. We believe this infringes on the 
exclusive right of the warden and Board of Control to grant “good 
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time” as provided by statute. Good time allowances can be made only 
as provided by sections 29-2632, 83-450, R.R.S. 1943, and 29-2632 as 
amended in 1955. In addition section 29-2605 provides in part, that: 


«s * * No person shall be released nor shall any fines or for- 
feitures be remitted under the guise of any other procedure or on 
the purport of any other document except such as are specifically 
prescribed in sections 29-2601 to 29-2636.” 


We conclude that reducing the term of a sentence by this method 
has the legal effect of either judicial pardon, granting of good time 
or release from confinement and is beyond the scope of authority 
granted to a trial court. That part of fhe sentence does not affect the 
validity of the order in its entirety but is mere surplusage and should 
be disregarded by the warden. 24 C.J.S. p. 116, #1586. 


August 31, 1955 
BANKS AND BANKING 
Applicability of Blue-Sky Law 


REQUESTED BY: Harold Johnson, Assistant Director, Department of 
Banking, State of Nebraska, State House, Lincoln, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Leslie Boslaugh, Special Assistant Attorney General. 


QUESTION: Is an agreement between the owner of an oil and 
gas lease on land in a foreign state, and a second 
party whereby the second party agrees to finance 
the drilling and equipping of a well on the lease in 
return for a share in any production obtained from 
the lease, subject to the Nebraska Blue-Sky Law? 


CONCLUSION: Such an agreement is prima facie subject to the 
Blue-Sky Law of Nebraska. 


A “security” as defined in the Nebraska Blue-Sky Law includes 
“any agreement * * * given in conjunction with * * * the purchase, sale 
or exchange of any real estate or leasehold, or interest therein, wherein 
in said agreement, * * * the vendor of said real estate or leasehold, or 
of any interest therein, or any other person or persons, real or corporate, 
promise, represent or agree to develop or explore * * * said property or 
interest therein, * * * by the drilling for, or producing of oil, gas, or 
minerals;” (Sec. 81-304 (1) (b) R.R.S. 1943). Thus, an agreement be- 
tween a leaseholder and a second party whereby the second party agrees 
to finance the drilling and equipping of a well on a leasehold in a for- 
eign state is prima facie subject to the Nebraska Blue-Sky law which 
regulates the sale of securities in Nebraska. 


Under certain circumstances, a transaction involving such a se- 
curity would be exempt from the Blue-Sky Law. The statute exempts 
a sale by a bona fide owner who is not the issuer where the sale is 
not made “in the course of continued or repeated and successive trans- 
actions of a similar nature by or on behalf of the owner thereof, such 
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ownership and sale not being for the purpose of evading the provisions 
of Sections 81-302 to 81-346". (Sec. 81-312 (10) R.R.S. 1948). Thus, an 
agreement to finance the drilling and equipping of a well on an oil and 
gas lease in a foreign state in return for a share in the production is 
subject to the Nebraska Blue-Sky Law unless otherwise specifically 
exempt under the terms of the statute. 


September 7, 1955 
COUNTY BOARD OF MENTAL HEALTH 
Fees of Clerk of Board 


REQUESTED BY: Ray C. Johnson, Auditor of Public Accounts, State 
Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: What fees may the Clerk of the County Board of 


Mental Health properly charge for services rendered 
in the performance of those duties? 


CONCLUSION: The provisions for fees of the prior law are annulled 
by the repealing statute, L. B. 434, Nebraska 1955 
Laws, 8.C.J. 213. 


Section 83-337, R.R.S. 1943, provided for the collection of certain 
fees for the performance of certain duties on the part of the Clerk of 
the Board of Mental Health. L. B. 434, Laws of Nebraska, 1955 S.C.J. 
213 amends this section to eliminate the previous provision for fees. 


The rule in this state is that in considering an amendatory or sub- 
stituted statute, it is proper to consider the provision of law that was 
repealed in connection with the law that takes its place, in order to 
ascertain the legislative intent, and all provisions of the original statute 
that are not carried forward into or repeated in the new law are an- 
nulled by the repealing statute. Hurley v. Brotherhood of Railroad 
Trainmen, 147 Neb. 781, 25 N.W. 2d 29. 


We know of no other statute allowing fees for the services of the 
Clerk of the County Board of Mental Health. Consequently, it follows 
that no fees are chargeable by the Clerk of the District Court as ex 
officio Clerk of the County Board of Mental Health for services per- 
formed in the latter capacity. 


September 9, 1955 
NEBRASKA STATE RAILWAY COMMISSION 


Jurisdiction over Motor Carriers Transporting for Hire, Water, Crude 
Oil and Drilling Mud Used for Drilling Oil Wells 


REQUESTED BY: Nebraska State Railway Commission. 
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OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Does the Nebraska State Railway Commission have 
jurisdiction to regulate and issue authority to motor 
carriers who transport over public highways for hire 
water, crude oil and drilling mud used in drilling 
oil or gas wells? 


CONCLUSION: Yes. 
Section 75-223 R.S. Supp. 1953, provides in part as follows: 


“(7) Motor vehicle shall mean any vehicle, machine, tractor, 
trailer, or semitrailer propelled or drawn by mechanical power and 
used upon the highways in the transportation of passengers or 
property, but does not include any vehicle, locomotive, or car oper- 
ated exclusively on a rail or rails; 


“(8) Motor carrier shall mean any person owning, controlling, 
managing, operating, or causing to be operated any motor-pro- 
pelled vehicle used in transporting passengers or property for hire 
over any public highway in this state; 


“(9) Common carrier shall mean any person who or which 
undertakes to transport passengers or property for the general 
public in intrastate commerce by motor vehicle for hire, whether 
over regular or irregular routes, upon the highways of this state; 
and * oe HP? 


It is further provided by statute that the Motor Carrier’s Act which 
includes the regulation of such carriers and the granting of authority 
to operate, applies to all transportation of passengers or property by 
motor carriers for hire engaged in intrastate commerce. Section 75-224, 
R.R.S. 1943. 


There is no doubt that crude oil and ordinary soil is property in 
the sense that it is used in this act and the transportation of these 
commodities are properly the subject of regulation by the Nebraska 
State Railway Commission. It appears to us that the only question 
involved is whether water can be classified in the same category. 


It has definitely been said that water under certain conditions is 
property with a known market value. Lyons v. City of Binghamton, 
22 N.H. 2d 354. In that case the court, following earlier precedent an- 
nounced the following rule: 


“Water, when reduced to possession, is property, and it may 
be bought and sold and have a market value, but it must be in 
actual possession, subject to control and management. * * *” 


We are of the opinion that when water is confined in tanks or other 
containers and moved from one place to another over the public high- 
ways of the state, it has been reduced to possession and is property 
as defined by law. The transportation of water for hire over the public 
highways is, therefore, subject to control and regulation by the Ne- 
braska State Railway Commission and under the provisions of sections 
75-222 to 75-250, R.R.S. 1943 as amended, such transportation cannot 
legally be carried on without proper authority granted by the Commis- 
sion as provided by law. 


ist 


September 20, 1955 
PENITENTIARY 


Extent of Authority of Warden Under L. B. 550 and 551 Relating to 
Good Time Allowances to Inmates 


REQUESTED BY: Frank Marsh, Secretary, Board of Pardons, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: 1. Can forfeited good time, lost by reason of parole 


violation or otherwise, be restored by the warden or 
superintendents of these institutions without prior 
notice to the Board of Pardons and without approval 
of the Board of Pardons? 


CONCLUSION: 1. Yes. 


QUESTION: 2. Can the restoration of forfeited good time be 
based upon an inmate’s conduct in the institution 
prior to the effective date of the act? 


CONCLUSION: 2. Yes. 


QUESTION: 3. Does the law have a retroactive effect so as to 
make it possible for the warden or superintendents 
to restore good time based upon good conduct prior 
to the effective date of the act? 


CONCLUSION: 3. Yes. 


QUESTION: 4. Do the provisions of these acts apply to both 
statutory and extra earned good time provided by 
law? 


CONCLUSION: 4. Yes. 


Although you have asked our opinion on certain specific questions, 
you also have asked for a general clarification of the effect of the pas- 
sage of L. B. 550 and L. B. 551. We think it advisable, therefore, to 
enumerate the changes that have resulted from this legislative action, 
without consideration, at this point, of the validity or application of 
such changes. 


1. Under our statutes an inmate of the State Penitentiary may 
receive two classes of good time allowances. These are commonly known 
as standard or statutory allowances provided by Section 29-2633, R.R.S. 
1943, as amended, and extra earned good time as provided for in Section 
83-450, R.R.S. 1943. The amendments contained in L. B. 550 and L. B. 
551 do not destroy or alter these two types of allowances, but their 
administration is affected by the amendments as hereafter set out. 


2. Statutory good time is and was prior to the amendments a 
matter of right. After the effective date of L. B. 551 the amount of 
such time is to be credited to the inmate at the time of admission to 
the penitentiary. It can be lost by parole violation or misconduct in 
the institution. Formerly a parole violation resulted in loss of all statu- 
tory good time, both earned and to be earned. In Re Application of 
Blackwell, 145 Neb. 256. There was no possibility of restoration of any 
or all of this time lost in the absence of action by the Board of Pardons. 
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Under the new legislation a parole violator loses only that part of his 
statutory time which he has earned up to the date of the violation, and 
all or part may be restored by the warden under Section 29-2633, as 
amended. If a prisoner, under the old act, violated the rules of the 
penitentiary, he lost all his statutory good time, both earned and to 
be earned, but the warden could restore up to 75 per cent of the time 
so lost. The changes under the new enactments provide only for loss 
of such time as had been earned at the time of the misconduct, and 
again the warden may restore all or any part of the time lost, for sub- 
sequent good behavior. 


8. Extra earned good time, as provided in Section 83-450 is granted 
as a matter of discretion by the Board of Control. It could and can now 
be lost by parole violation. Prior to the amendments it could be re- 
stored only by the Board of Control. Report of Attorney General 1953- 
1954, page 33, at page 34. L. B. 550 provides that such time lost may 
be restored by the warden. 


4. By the provisions of Section 83-445, R.R.S. 1943, all the pro- 
visions of law relating to good time credits for penitentiary inmates 
apply also to those confined in the reformatory. This was not changed 
by the new amendments. 


The changes affected by L. B. 550 and L. B. 551 could be generally 
summarized by stating that the amount of good time allowances that 
can be forfeited is the amount earned up to the time of any violation. 
We are unable to see any legal objection to this change and the deter- 
mination of the propriety of such legislation is a matter entirely within 
the province of the Legislature. 


The second most important change is to give the warden the au- 
thority to restore good time lost. Article IV, Section 13, of the Con- 
stitution of Nebraska, vests in the Board of Pardons the right to “remit 
fines and forfeitures and to grant commutations, pardons and paroles 
* * * Tt has been said that the granting of good time allowances is 
entirely distinct from pardons, paroles, or other forms of clemency, and 
is purely a matter of legislative control. 41 Am. Jur. p. 914. We think 
this general statement of the law precludes any inference on our part 
that the vesting of authority in this manner involves a constitutional 
question. 


That the Legislature intended and did vest in the warden the right 
to restore good time lost is evident from the language used in these 
bills. If we are warranted in determining legislative intent, reference 
is made to the minutes of the legislative committee before which these 
bills were discussed, a copy of which is attached hereto, and to the 
special message of the Governor to the Legislature when this legisla- 
tion was proposed by him. See Legislative Journal, 67th Legislative 
Session, page 1059. 


The only serious question presented is whether these amendments 
can be considered retroactive and applicable to inmates who might have 
lost good time prior to the effective date of the acts, but whose later 
conduct would warrant the restoration of lost time. 


The general rule, and one that has been followed in Nebraska, is 
that a legislative act will operate prospectively only unless the legis- 
lative intent and purpose that it would operate retrospectively is clearly 
disclosed. Arterburn v. Vandemoer, 157, Neb. 68. However, there are 
exceptions to this rule and it has been said that where no vested right 
of property has been disturbed, but where the act is remedial and 
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enlarges rights, no objection should be made that the statute is retro- 
active. Where a statute removes penalties or forfeitures, extenuates 
or mitigates offenses or enlarges exemption laws, it is not ex post facto 
in any sense and is not objectional if it is retrospective in character. 
B-C Remedy Co. v. Unemployment Commission, 226 N.C. 52, 36 S.E. 2d 
733; Report of Attorney General, Pennsylvania, May 11, 1901, 10 Penn. 
Dist. 361; Pape v. Department of Labor, 2264 P. 2d 241. 


We think the Nebraska Court has recognized the exceptions to the 
general rule, particularly as to statutes dealing with procedure and 
remedies. In Lovelace v. Boatsman, 113 Neb. 145, the defendant ob- 
jected to the application of a change in the law which allowed a five- 
sixth jury verdict, and which was passed after the case was started. 
The court disposed of the objection by stating: 


“A litigant has no vested right in the mode of procedure.” 


The Court did not use the word “retroactive”, but the effect of the 
law altered the procedure during the course of the action, and the Court 
recognized the fact that a law could be retrospective in nature, where 
no vested rights are involved. 


Recent cases dealing with changes in Federal good time laws hold 
that such changes should not be retroactive in application. Shepherd v. 
U.S. Attorney General, 108 F. Supp. 13; Hiatt v. Hilliard, 180 F. 2d 
453; McKinney v. Clemmer, 84 F. Supp. 798. The last case cited is 
typical of the question presented. In this case the petitioner escaped 
while serving his sentence. The law in effect at the time of his escape 
provided that all good time was credited when confined, and as a result 
he lost all his earned time. Thereafter the law was changed to re- 
quire that good time be credited each month as earned and he con- 
tended that since he had earned only a few days up to the time of his 
escape he was entitled to have his sentence reduced. The Court refused 
to apply the new law in a retroactive manner and said that it did not 
apply to the prior forfeiture. Applying this decision to the present ques- 
tion would result in saying that if an inmate has lost all his good time 
by some infraction prior to September 18, 1955, the effective date of 
these acts, the loss of time cannot now be changed to include only time 
earned at the time of the infraction. We do not question the correctness 
of that conclusion. However, in the above case the court also stated: 


“But do the new terms of the revised Title 18 U.S. Code, as 
contained in section 4161 and directing that the good conduct time 
‘be credited as earned and computed monthly’, rescind to any ex- 
tent a forfeiture declared pursuant to the prior practice against 
a prisoner whose sentence began before September 1, 1948, ends 
afterwards, and whose entire good time was ‘annulled’ before Sep- 
tember 1? In our opinion the amendment is prospective only, and 
the prior forfeiture of the inmate’s entire time is not modified by the 
revision of the statute. Our view is that the misconduct previous 
to September 1 forfeited all good conduct time possibly earnable 
on the sentence to and including August 31, 1948, subject only to 
the right of the Attorney General to restore all or any part of it, 
as authorized by section 711 of the old, and section 4166 of the 
new, Title 18.” 


The Court recognized the right of the Attorney General to restore 
all of his time lost. The authority given to the Attorney General was 
conferred at the same time that the law was changed. 18 U.S.C.A. 
#4166. The facts before us are the same. If we assume that an inmate 
did lose all his good time under the old provisions of the law and that 
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the new provisions cannot restore the amount of time involved after 
the infraction, the fact remains that the same law now gives the warden 
the authority to restore all time lost. That is a separate and new grant 
of authority and cannot be considered retroactive in its operation. 


The question then arises as to whether the warden, in exercising 
his restorative powers, can consider good conduct of an inmate which 
occurred prior to the effective date of the amendments. As a practical 
matter it would be impossible to determine whether the warden con- 
siders behavior before or after the effective date. Section 29-2633, as 
amended, states that “the prisoner may regain, by continuous good con- 
duct thereafter, the restoration of time lost * * *.” There is no speci- 
fied duration of good behavior upon which the warden must base his 
decision to restore all or part of any good time lost. If the record of 
the prisoner shows no infractions after the loss of time, we think it 
immaterial what particular period of time the warden uses if it ap- 
pears that he restored the time lost after September 18, 1955. 


Section 3 of Section 29-2633 was added to L. B. 551, after the bill 
was reported out by committee. This amendment requires the fol- 
lowing: 


““* %* ® Sec. 3. The warden shall, on the first Monday of each 
month, make a report to the Board of Pardons in which he shall 
include (1) those inmates eligible for parole, (2) any inmate who 
in his opinion is entitled to have good time restored to him, and (3) 
the names of any inmates who in his opinion should be considered 
for a parole. * * *” 


This section, when considered alone, might indicate an intention to 
limit the authority of the warden to the point of recommendation only. 
However, the language used cannot be said to be a specific limitation of 
authority when read in conjunction with the rest of the section. In ad- 
dition the next section, 29-2634, R.R.S. 1943, which was not amended, 
provides that the Board of Pardons shall issue a warrant for discharge 
of a prisoner, upon receiving a certificate of good conduct from the 
warden. We are of the opinion that Section 3 was enacted as merely 
a part of the process of formal discharge of an inmate, after the warden 
has exercised the additional authority granted to him by the new laws. 


Finally, we are impressed with the philosophy and reasoning of the 
Court as expressed in Sherwood v. Murphy, 123 N.Y.S. 2d 360, which 
involved generally the questions presented here. We subscribe to the 
following rule of construction announced by the Court: 


«* * * After all reasoning and arguments are exhausted, if 
some doubt continues to exist as to the true construction of a 
statute, it is better to adopt the construction which will lead to 
good conduct, rather than to reach a conclusion which will dis- 
courage abiding by prison rules and regulations and close the door 
to all hope of reward and create within the mind of a prisoner a 
wanton, reckless disregard of prison discipline and constituted 
authority. * * *” 
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September 14, 1955 
INHERITANCE TAX 
Credit for Debts Paid by Surviving Joint Tenant. 


REQUESTED BY: Eugene F. Fitzgerald, County Attorney, Douglas 
County Court House, Omaha, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Where jointly owned property is subject to an in- 
heritance tax, should credit be given to the surviv- 
ing joint owner for payment of debts of deceased 
joint owner under the provisions of L. B. 197, Laws 
of Nebraska for 1955? 


CONCLUSION: Yes. 


L. B. 197 imposes an obligation on a surviving joint tenant or ten- 
ants for the payment of debts of the deceased joint owner. It provides 
that unless the survivor pays such debts voluntarily, action may be 
started for the collection of the same by a debtor or personal repre- 
sentative of the deceased joint owner. The survivor or survivors are 
liable only to the extent of the value of the property contributed by 
the deceased, and it must be alleged that there is no other property 
which the deceased died the owner of out of which the debts and ob- 
ligations could be paid. The act does not amend or repeal any other 
sections of the statutes, is complete in itself and results in a further 
emasculation of the common law principles of joint tenancy. 


Where there is a reasonable doubt as to the meaning of a tax 
statute that is not general in nature, but which imposes a tax upon 
particular classes of individuals, it should be resolved in favor of the 
taxpayer. In Re Failings Estate, 24 P 21. 


Our inheritance tax law is found in Sections 77-2001 to 77-2037, 
R.R.S. 1943, as amended in 1953, and is a tax on a particular group 
of individuals. As first adopted in 1901 there was no tax on jointly 
owned property. The rate of taxation was on “the clear market value 
of such property received by each person”. All the various interests 
subject to tax which are now set out in sections 77-2201 to 77-2202, 
R.S. Supp. 1953, were contained in the original act, with the exception 
of the tax on jointly owned property. Laws of 1901, P. 414. This type 
of interest became subject to tax under the provisions of L. B. 264, 
Laws of Nebraska 1953, and the title to this act clearly shows that 
the tax so imposed was to be a part of the general inheritance tax 
law. We submit that it should be subject to the same limitations, ex- 
ceptions and deductions which are applied to other interests taxed 
under the same law. 


The prevailing rule is that the value to be taxed for inheritance 
tax purposes is the net value, and that deductions permitted by statute 
should be allowed. The interest passing to the particular recipient and 
not the gross estate should be considered as the basis for taxation. 
85 C.J.S., pages 1006 and 1035. As previously stated our tax rate ap- 
plies to the amount received by each person. Such was the holding in 
State v. Vinsonhaler, 74 Neb. 675. 


It is true that prior to the adoption of L. B. 197, there was no 
legal obligation on the part of the surviving joint tenants to pay such 
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debts, and in computing the inheritance tax there was no basis on 
which to allow credit for any payments voluntarily made. See In Re 
Kraemers Estate, 46 N.Y.S. 2 891; Eder v. Rothamel, 95 A. 2 860. 
These cases held that there was no actual interest passing from the 
deceased joint tenant to the survivor and hence there was no property 
interest to which his debts could attach. However, under Section 77- 
2004, R.S. Supp. 1953, jointly owned property is considered an asset of 
decedent’s estate for the purpose of determining the value of the suc- 
cession interest of a surviving spouse, which for all practical purposes, 
means that it is property of the estate in the determination of inheri- 
tance taxes. It should then be entitled to all the privileges pertaining 
thereto. 


The Legislature, in adopting the tax jointly owned property, has 
not actually classified the interest to be taxed but it is included in the 
general term of “any interest in property whether created or acquired’. 
Section 77-2002, R.S. Supp 1953. However, we think it immaterial that 
such interest be called a succession interest or an accrual of the right 
in The survivor to the immediate enjoyment of ownership and posses- 
sion of the entire property. Stones Estate, 35 Penn. Dist. & Co. 615. 
The fact remains that the Legislature has impressed on jointly held 
property the major attributes of other types of property interests sub- 
ject to inheritance taxes. It has now, in L. B. 197, imposed a further 
obligation on the interest passing by reason of the death of a joint 
tenant. There can be no doubt that the value of the interest “received” 
by the survivor will be reduced by the payment of debts of the de- 
ceased. Therefore, it is not unreasonable to assume that where the 
Legislature has levied a tax on an interest received and has further 
made such interest subject to payment of debts, credit should be given 
for payments made as a result thereof, in conformity with the privi- 
leges granted to other property in the same general classification. 


September 16, 1955 
COUNTY OFFICERS 


Term of Office of Person Appointed to Fill Vacancy; Effect of L. B. 80, 
Laws of Neb. 1955 


REQUESTED BY: Betty Peterson Sharp, County Attorney, 700 Cen- 
tral Avenue, Nebraska City, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: What is the effect of the passage of L. B. 80, sec. 


16, Laws of Neb. 1955, upon the term of office of a 
person appointed to fill a vacancy in the office of 
county sheriff for a term as prescribed by sec. 32- 
1043, R.R.S. 1943? 


CONCLUSION: L. B. 80, sec. 16, can be accorded only prospective 
operation. A person appointed to fill a vacancy un- 
der the previous law will serve only for the term 
prescribed by law at the time of the appointment. 
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R. was elected sheriff of Otoe County in November, 1954, and took 
office January 6, 1955, for a term of four years. In March, 1955, R died. 
One H was appointed under the provisions of sec. 32-1040, R.R.S. 1943 
for a period as set forth by sec. 32-1043, R.R.S. 1943. At the time of 
appointment sec. 32-1043 provided that the appointee should hold the 
office “until the next election at which the vacancy can be filled, and 
until a successor is elected and qualified. L. B. 80, sec. 16, Neb. 1955 
Laws, SCJ 71, amends sec. 82-1043 to provide that such an appointee 
shall hold the office “for the unexpired term and until a successor is 
elected and qualified”. L. B. 80 is effective September 18, 1955. 


It was clearly the intent of the Legislature to eliminate the short 
term which was a possibility under the old statute. However, the ap- 
pointment of H to the office of sheriff was made under 32-1043, R.R.S. 
1943. It is a general rule that a legislative act will operate only pros- 
pectively and not retrospectively, unless the legislative intent and pur- 
pose that it should operate retrospectively is clearly disclosed. School 
Dist. of Omaha v. Adams, 151 Neb. 741, 89 N.W. 2d 550; State ex rel 
City of Grand Island v. Union Pac. R. Co., 152 Neb. 772, 42 N.W. 2d 
867. Under this principle, it cannot be said that L. B. 80 will affect 
the period of time H is to serve in the office of sheriff, since this act 
has only prospective operation. Under the terms of the present ap- 
pointments, the vacancy should be filled at the general election in 1956. 


We believe that if a vacancy should occur in the office after Sep- 
tember 18 because of any of the circumstances outlined by sec. 32-1037 
R.R.S. 1943, an appointment might then be made for the remaining 
portion of the unexpired term of R. 


September 20, 1955 
MASSAGE, BOARD OF EXAMINERS IN 


Powers and Duties—Expenditures 


REQUESTED BY: H. K. Watson, Director of Bureau of Examining 
Boards, Department of Health. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: 1. Is it the intent of L. B. 445, enacted by the 1955 


Legislature, that the Board of Examiners in Massage 
function as a separate administrative agency, or are 
the administrative and enforcement duties to be as- 
sumed by the Bureau of Examining Boards? 


CONCLUSION: 1. This act is so vague and conflicting in its pro- 
visions that it is impossible of enforcement and con- 
sequently void and of no effect. 


QUESTION: 2. If the answer to Question 1 is affirmative as to 
the Bureau, which is at present supported by other 
funds, in what manner may the Bureau make ex- 
penditures necessary in the administration and en- 
forcement of the act, and in what manner may the 
Bureau be reimbursed? 
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CONCLUSION: 2. In view of our answer to question No. 1, this 
question becomes immaterial. 


L. B. 445 enacted by the 67th Session of the Legislature (1955) 
provides for the licensing of persons practicing massage and for the 
creation of a Board of Examiners in Massage to be appointed by the 
Governor from a list of five names submitted to him by the Nebraska 
Association of Masseurs. From this list the Governor shall appoint 
three persons as members of the board, all of whom shall be graduates 
of an accredited school of massage. 


Section 2 of the act provides that the Department of Health shall 
prescribe such rules as it may deem necessary with reference to the 
conditions under which the practice of massage shall be carried on, and 
the precautions necessary to be employed, to prevent the spread of in- 
fectious and contagious diseases, and shall have power to enforce the 
provisions of this act and all necessary inspections in connection there- 
with. 


Section 11 of the act provides that no person shall engage in the 
practice of massage or the operation of a massage school or establish- 
ment, “unless he shall have obtained a license from the Department 
of Health for that purpose.” Section 14 provides that the Department 
of Health may either refuse to issue or renew, or may suspend or re- 
voke any license for the causes stated in the section. 


Section 5 of the act provides that the applicant for a license to 
practice massage shall: 


(1) Present satisfactory evidence that he is a resident of this 
state and has attained the age of twenty-one years, 


(2) Present proof of graduation from an accredited school of 
massage, 


(3) Pass an examination prescribed by the Board of Exam- 
iners in Massage. 


It appears to have been the intention of the Legislature that li- 
censes to practice Massage should be issued by the Department of 
Health and might be suspended or revoked for cause by the Depart- 
ment of Health, but on condition that the applicant passed an examina- 
tion prescribed by the Board of Examiners in Massage. The Depart- 
ment had power to prescribe general rules and regulations for the prac- 
tice of Massage, but the Board of Examiners in Massage had power to 
prescribe rules for the regulation of examinations and grading of pa- 
pers (See Sec. 6 (1) of the act). 


Although the Department of Health is given authority, under Sec- 
tion 2 of the act to enforce the provisions of the act and make all 
necessary inspections in connection therewith, Section 4 of the act pro- 
vides that “Any member of the board (Board of Examiners in Mas- 
sage) or its agents, shall have authority to enter upon and inspect any 
school, shop, or person engaged in the business of massage at any time 
during business hours.” Section 4 also provides that “The Board shall 
have the authority, with the consent of the director of the department, 
to employ such inspectors and clerks as are necessary to carry out the 
provisions of this act.” 


It will be noted also, that Section 12 (2) of the act provides: 


—139— 


“All fees shall be collected by the Department of Health, and 
placed in the state treasury in a fund for the purpose of carrying 
out the provisions of this act; Provided, that no other funds or state 
money, except as collected as provided by the provisions of section 
9, subsection (1) and (2) of section 12, and subsection (1) of sec- 
tion 18 of this act, shall be used to pay the expense of administra- 
tion and enforcement of this act, including the salaries and ex- 
penses referred to in section 3 of this act.” 


These provisions of the act, and perhaps others not mentioned, 
give rise to some confusion as to the respective authority and powers 
of the Department of Health and of the Board of Examiners in Massage 
which make it difficult, if not impossible to determine and define such 
powers and duties. 


The Board of Examiners in Massage is created by appointment of 
the Governor rather than by the Department of Health as is the case 
of the Board of Examiners in the various branches of the healing arts. 
The act does not even provide that this board is under the supervision 
of the Department of Health or of the Director of Health, as is the case 
with the Board of Barber Examiners and the Board of Cosmetologist 
Examiners. It has power to inspect licensees independently of the De- 
partment of Health; it has power to issue regulations respecting the 
examination of applicants independently of the Department of Health; 
it has power to select its own agents and employees, with the consent 
of the Director of Health; and, under the provisions of Sections 3 and 
12 (2) of the act, it appears to have power to determine matters per- 
taining to the payment of expenses of administration and enforcement 
of the act and exclusive control over the fund created by the fees col- 
lected from applicants and licensees under the provisions of the law. 


On the other hand, The Department of Health is entrusted by the 
act with general power to enforce the provisions of the act; it issues 
licenses and collects fees therefor, and has power to refuse to grant and 
to suspend or revoke a license for cause. Nowhere does the act indi- 
cate, however, that the Department of Health has any supervision or 
control over the Board of Examiners in Massage. 


It appears, therefore, that the Legislature has imposed the duty 
of enforcing this act on two independent governmental agencies, namely: 
the Department of Health and the Board of Examiners in Massage, each 
operating to a large extent in the same field and neither having control 
of the actions of the other. Moreover, the fund to be used for the ad- 
ministration of this law is derived exclusively from the fees collected 
under the law by the Department of Health, but the law does not indi- 
cate, either expressly or by implication, which of the two agencies shall 
have control of expenditures or how it shall be allocated between the 
two agencies. 


However, a still more formidable difficulty in the enforcement of 
this act is presented by the provisions of the law relating to the crea- 
tion of the Board of Examiners in Massage. Section 2 of the act pro- 
vides that the Board shall consist of three members “who are gradu- 
ates of an accredited school of massage”. Section 7 of the act provides: 
“An accredited school of massage, within the meaning of this act, shall 
be (1) one which is recognized by the Department of Health upon the 
recommendation of the Board of Examiners in Massage”, ete. (Empha- 
sis ours). It is quite apparent that there can be no accredited school 
of massage until a Board of Examiners in Massage has been created 
which can make the recommendations, yet, on the other hand, there 
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can be no Board of Examiners in Massage until a school of massage 
has been accredited by the Department which has graduates who are 
eligible to appointment to the Board. Thus the act itself creates an 
impasse at the outset which makes it impossible to establish a Board 
of Examiners in Massage, 


An act of the Legislature is presumed to be valid until declared 
otherwise by the court, and the courts will indulge every reasonable 
presumption in favor of the validity of such an act and will so construe 
it as to make it valid and enforceable, if possible. Nevertheless, where 
an act of legislation is so self-contradictory or so indefinite or incom- 
plete as to render it impossible of execution, the courts will not hesi- 
tate to declare such legislation void. See 82 C.J.S. 107, 108, Statutes, 
Sections 67 and 68. In view of the numerous conflicting and contra- 
dictory provisions, the vagueness and the omissions of this law, and 
the impossibility of administering it as it is now written, we are of 
the opinion that the act is invalid and of no effect. 


September 28, 1955 
ASSISTANCE 
Legal Settlement 


REQUESTED BY: Mayme Stukel, Director State Division of Public 
Welfare. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: No. 1. A married person becomes the recipient of 
assistance from County A where the couple live. 
Later they move to County B, and after one year’s 
residence the other spouse makes application for 
assistance. If the husband is recipient of assistance 
from County A, should the wife make her applica- 
tion to County B or to County A? 


CONCLUSION: A person having once established a legal settlement 
in a certain county retains it in such county as long 
as he continues to reside in the state, even though 
he may move to another county and reside there 
for a year. The wife, living with her husband, has 
the same legal residence as the husband. In the 
case you describe, the wife should apply to County 
A for assistance. 


QUESTION: No. 2. When the wife is the recipient from County 
A, should the husband make his application to 
County B or to County A? 


CONCLUSION: It is assumed that the wife is obtaining assistance 
from County A because it is the county in which she 
has established a legal settlement, and that her 
legal settlement is in County A because her hus- 
band, with whom she resides, has established his 
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legal settlement in County A. The husband, having 
established a legal settlement in County A, should 
apply to County A for assistance, even though he 
may afterward have moved to County B. 


Section 68-228, R.S. Supp, 1953, provides as follows: 


“Old age assistance, when granted, shall be paid by the county 
board of the county wherein the recipient has his legal settlement 
or, if he has no legal settlement in any county in this state, then 
in the county where he resides until legal settlement in some county 
is acquired, and thereafter by that county during the continuance 
of such settlement. If he removes from and resides continuously 
outside this state for one year, his assistance certificate shall be 
canceled.” 


Section 69-419, R.S. Supp. 1953, relating to the payment of Blind 
Assistance by the county, contains exactly the same provisions as Sec- 
tion 68-228 above quoted. 


The term “legal settlement” as used in the laws relating to Old 
Age Assistance and Blind Assistance is defined in Section 68-115, R.S. 
Supp. 1953, as follows: 


“(1) The term legal settlement in sections 68-101 to 68-116 
shall be taken and considered to mean as follows: Every person, 
except those hereinafter mentioned, who has resided one year con- 
tinuously in any county, shall be deemed to have a legal settlement 
therein; Provided, every person who has resided one year continu- 
ously within the state, but not in any one county, shall have a 
legal settlement in the county in which he has resided six months 
continuously. 


“(2) The time during which a person has been an inmate of 
any public or private charitable or penal institution, and each month 
during which he has received relief from private charity or the poor 
fund of any county or state assistance shall be excluded in deter- 
mining the time of residence hereunder, as referred to in subsec- 
tion (1) of this section. 


“(3) Every minor, who is not emancipated and settled in his 
own right, shall have the same legal settlement as the parent with 
whom he has resided; and every married woman shall have the 
legal settlement of her husband, if she has one; or, if she is aban- 
doned or deserted by him, she may acquire a legal settlement as 
if she were unmarried. 


“(4) A legal settlement in this state shall be terminated and 
lost by (a) acquiring a new one in another state; or (b) by volun- 
tary and uninterrupted absence from this state for the period of one 
year with intent to abandon his residence in Nebraska.” 


It will be noted that Section 68-115 provides that every married 
woman shall have the legal settlement of her husband. It will also be 
noted that a person acquires a legal settlement in a county by having 
resided continuously in the county for one year, but the law does not 
state that he terminates his legal settlement in such county by re- 
moving from the county, but only when he removes from the state. 
In other words, a person having once established a legal settlement in 
a certain county in Nebraska retains his legal settlement in that county 
as long as he retains his residence in the State of Nebraska, even though 


—142— 


he may later change his residence to another county within this state. 
It appears to have been the legislative intent that, once a person had 
established a legal settlement in a certain county he retained such legal 
settlement in that county as long as he continued to reside in the state, 
regardless of wheré “he might afterwards move within the state. 


It would follow, therefore, that where a husband has established 
a legal settlement in County A and is receiving assistance from County 
A, his wife has also established a legal settlement in County A, as- 
suming that the husband and wife are living together, and that County 
A continues to be the county of her legal settlement even though they 
may have moved to County B and have lived in County B for one year 
or more. The application of the wife for assistance should, therefore, 
be to the county in which she has established a legal settlement, which 
would be County A. 


In answer to your second question, we assume that the wife and 
husband are living together and that the wife is receiving assistance 
from County A because she has established her legal settlement in 
County A, and, further, that she established her legal settlement in 
County A by virtue of the fact that her husband had established a legal 
settlement in County A, and her legal settlement would be that of her 
husband, Having established his legal settlement in County A, it would 
appear that he retains it in County A even though he later moves to 
County B and resides in County B for a year or more. His applica- 
tion for assistance in such cases should be to the county of his legal 
settlement, which is County A. 


September 28, 1955 
CHILDREN 
Care of—Licenses for—When Required 


REQUESTED BY: Mayme Stukel, Director, State Division of Public 
Welfare. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Some bowling alleys provide facilities for care of 
children while their mothers bowl. Is this type of 
child care subject to licensing under the provisions 

. of Sections 71-1901 to 71-1905, R.R.S. 1943? 


CONCLUSION: No. Such care is casual and at irregular intervals, 
and comes within the exception stated in the stat- 
utes. 


Section 71-1901 to 71-1905, inclusive, R.R.S. 1943, provides for the 
licensing by the Board of Control of persons or organizations engaged 
in the business of exercising the care, supervision custody or control 
over children under sixteen years of age for compensation or hire, in 
lieu of the care exercised by the parents in their own home. 


However, Section 71-1901 specifically provides that the term “Child 
care” as used in the act “shall not include casual care at irregular 
intervals”. 
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It is our opinion that the type of care furnished by bowling alleys, 
which you mention, would be included under the term ‘casual care” as 
used in the act, and that bowling alleys furnishing such service to 
mothers are not required to obtain a license under this act. 


The same rule would apply, also, to department stores, theaters, 
churches and other establishments which furnish temporary facilities 
for the care of small children while the parents are attending or patron- 
izing the institution, whether the service is free or a charge is made. 
Such care would appear to be casual and at irregular intervals and 
would come within the exception stated in the statute. 


September 27, 1955 
AVERAGE INVENTORY LAW AS APPLIED TO FARMERS AND 
RANCHERS 


REQUESTED BY: Leonard J. Germer, Thayer County Attorney, He- 
bron, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Does L. B. 149 providing for average annual inven- 
tory to determine value for personal tax purposes, 
apply to farmers and ranchers? 


CONCLUSION: Yes. 


That part of L. B. 149 important to the determination of your ques- 
tion is as follows: 


“Section 1. (1) Every person, company, or corporation who 
shall be in the business of owning or holding, subject to his control, 
any personal property within this state, which shall have been 
purchased or produced with a view of being sold at an advanced 
price or profit or held for production, or which shall have been con- 
signed to him for the purpose of being so sold, shall be held to be 
a merchant for the purpose of this section; and when such person 
shall be required, according to the provisions of Chapter 77, Re- 
issue Revised Statutes of Nebraska, 1943, and amendments thereof, 
to make and deliver to the assessor a statement of his personal 
property, he shall include in such statement the value of the per- 
sonal property appertaining to his business as a merchant, and 
shall estimate the average value thereof which he had in his pos- 
session or under his control during the year next preceding March 1 
preceding the time of making such statement or during that por- 
tion of the year which he may have been engaged in the busi- 
ness. *°*:*" 


The underlined parts of the above section were not contained in 
the bill as introduced, but were added during the course of passage. 
As originally drafted and introduced it is doubtful if those engaged in 
agriculture would have been included, but it appears that these amend- 
ments were sufficient to include farmers and ranchers. 
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The Legislature failed to define specific terms used in the act, ex- 
cept for the general definitions given to merchants and manufacturers. 
In the absence of anything to indicate the contrary, words used in a 
statute must be given their ordinary meaning. Mook v. City of Lincoln, 
146 Neb. 779, 21 N.W. 2d 743. 


A “producer” has been defined as one who grows agricultural 
products. Websters New International Dictionary (Unabridged) Second 
Edition. The Supreme Court of the United States stated that while 
under a particular statute there was no legal distinction between “man- 
ufacturer” and “producer”, “the latter term is more commonly used 
to denote a person who raises agricultural crops and puts them in a 
condition for the market.” Pampanga Sugar Mills v. Trinidad, 279 U.S. 
211, 73 L. Ed. 665. 


A more general definition is found in United States v. Elm Spring 
Farm, 38 Fed. Supp. 508, where the court said: 


“In the broad conception of the word, a ‘producer’ is anyone 
who produces, generates, or brings forth an article, and, in the case 
of agricultural products, is one who grows an article or causes it 
to appear.” 


Other cases where the term “producer” or “production” have been 
similarly defined are Sancho v. Gowie, 93 F. 2d 323; State v. Interstate 
Power Co., 118 Neb. 756; Allen v. Smith, 19 Supreme Court Reporter, 
446. 


There is no doubt that the Legislature intended to include farmers 
and ranchers under the provisions of this law. At the committee hear- 
ing on this proposal both the difficulties and advantages which would 
result from its application to agriculture were discussed. See Proceed- 
ings of Revenue Committee on March 3, 1955. 


L. B. 149 pertain to “any personal property within this state” and, 
if purchased or produced with a view of being sold at an advanced 
price or profit or held for production for such purpose, the person own- 
ing or holding the property is declared to be a “merchant” for the pur- 
pose of the act. Personal property includes all forms of agricultural 
products or livestock and since “producers” include those growing such 
commodities, the apparent result is that the Legislature has declared 
farmers and ranchers to be “merchants” for the purpose of taxation of 
their personal property. It necessarily follows that they are entitled to 
determine the value of personal property owned by them on an average 
inventory basis, and are subject to all the provisions of the act per- 
taining to this classification. 


October 6, 1955 
SCHOOLS 
Reorganization and the Official Status of the County Superintendent 
REQUESTED BY: Robert G. Simmons, Jr., County Attorney, Banner 
County, Harrisburg, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 


QUESTION: 1. In Banner County which has a population of 
3,000 inhabitants or less, there has been a reorgani- 
zation of school districts pursuant to sections 79- 
426.01 to 79-426.19, which resulted in all of the dis- 
tricts in that county being organized into a single 
school district under the direction of a single Board 
of Education, with the exception of two compara- 
tively small segments of said county which had 
previously been annexed to adjoining counties. The 
question arises as to whether at the next general 
election there should be elected a County Superin- 
tendent in Banner County. 


CONCLUSION: 1. No. 


QUESTION: 2. Under the above statement of facts, does the 
present duly elected, qualified and acting County 
Superintendent continue in office until the expira- 
tion of the present term? 


CONCLUSION: 2. Yes. 


1. The pertinent portions of the statutes involved are found in sec- 
tion 79-311, R.R.S. 1943, which reads as follows: 


“(1) There shall be a county superintendent in each organized 
county whose term of service shall be four years and who shall be 
elected at the same time and in the same manner as other county 
officers on the non-political ballot. Provided, that no county su- 
perintendent shall be elected in those counties (a) having a popu- 
lation of three thousand inhabitants, or less and (b) which has 
been organized into a single school district under the direction of 
a single board of education and a superintendent of schools elected 
by that board of education. 


“The superintendent of schools of such a county shall submit 
all reports and assume the duties hereinafter required of the county 
superintendent.” 


The two segments of the county school districts having been pre- 
viously reorganized and annexed to adjoining counties, resulted in, for 
all practical purposes, of leaving Banner County in the position of be- 
ing classified under the provisions of section 79-311 (1)—(b) which 
provides, “which has been organized into a single school district under 
the direction of a single board of education.” 


Section 79-311 was amended by the 1955 Legislature by L. B. 305, 
but the provisions were not altered as affecting your problem. The 
only change was in the addition of the second paragraph above quoted. 
We do not feel that this changes your existing problem. 


Consequently, it is our opinion that Banner County having come 
within and classified under the provisions of section 79-311 (1)—(b) as 
amended that the educational supervision in that county is fixed by 
statute and that at the next general election, a county superintendent 
should not be elected. 


2. You further ask as whether the present county superintendent 
continues in office until the expiration of the present term. 
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The county superintendent was duly elected under the provisions 
of Section 4, Article IX of our Constitution. The intent of this article 
of our Constitution was contained by the enactment of section 32-308, 
R.R.S. 1943, 1951 Supplement which provides in part: 


“In each county, except as provided in this section, there shall 
be elected at the general election in 1952 and every fourth year 
thereafter * * * and one county superintendent of public instruc- 
tion, for the term of four years. * * *” 


Under the provisions of this statute and the Constitution, the county 
superintendent is elected for a term of four years. The fact that after 
his election that a school reorganization took place which would abolish 
that position, cannot automatically relieve the county of its obligation 
to continue paying the salary to the duly elected and qualified county 
superintendent. 


A related problem was discussed in a decision of this office under 
date of June 11, 1954. See Report of Attorney General 1953-1954, p. 414 
and the authorities therein discussed. 


October 13, 1955 
PENITENTIARY 
Transfer of Inmates of the Boys’ Training School 


REQUESTED BY: Board of Control, Harold F. Peterson, Administra- 
tive Assistant, State House. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: May a person who has been committed to the Boys’ 
Training School and later transferred to the Men’s 
Reformatory under section 83-455, R.S. Supp. 1953, 
be later transferred to the Penitentiary under the 
provisions of section 83-459, R.R.S. 1943? 


CONCLUSION: No. 
Section 83-459, R.R.S. 1943, provides as follows: 


“The Board of Control may transfer to the state penitentiary 
any prisoner in the state reformatory appearing to be incorrigible. 
A prisoner transferred under this section shall forfeit any good 
time allowance to which he may have been previously entitled.” 


We interpret “arly prisoner in the state reformatory” to mean 
any person who had originally been committed to the state reformatory 
under proper court order. We do not think this term includes any per- 
sons who might be in the reformatory for any other reason. 


That part of section 83-455, R.S. Supp. 1953 involved here is as 
follows: 


«“* * * The Board of Control, with the approval of the Board 
of Pardons, may transfer any person sixteen years of age, or over, 
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from the State Industrial School because of incorrigibility to the 
Men’s Reformatory for custody and care for a term not to exceed 
two years. * * *” 


This part of the section was added in 1953. We think the language 
used indicates that a person who is considered an incorrigible at the 
Boys’ Training School may be transferred to the Men’s Reformatory 
for a period not exceeding two years only for the purpose of a more 
confined custody for a limited time. There is no indication that any 
attempt was being made to change the original sentence imposed on 
the inmate or to permanently change the place of confinement. We are 
supported in this view by the statements made to the Budget Com- 
mittee on February 12, 1953, which considered this proposal and by 
the report of this committee to the Legislature. 


We believe consideration should also be given to the fact that at 
the time section 83-459 was adopted, there was no provision for con- 
fining any person in the state reformatory except those originally com- 
mitted to that institution. The mere fact that the Legislature subse- 
quently provided for temporary custody in the reformatory, for a spe- 
cific purpose, of persons committed to the Boys’ Training School is not 
sufficient, in our opinion, to classify such transferees as prisoners of 
the reformatory who might then become subject to later transfer to 
the state penitentiary. 


October 15, 1955 
BOXING AND WRESTLING MATCHES 
Tax on Gross Receipts 


REQUESTED BY: C. N. Moon, Director, Division of Athletics, Lincoln, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: What is the correct definition of the term “total 


gross receipts” as used in Section 71-1207, R.R.S. 
1943, as amended? Does it include the receipts be- 
fore or after the Federal tax has been deducted? 


CONCLUSION: The term “total gross receipts” means the total or 
entire amount of the receipts before any deductions 
have been taken out. However, if the Federal tax 
is assessed against and collected from the customer, 
and kept in a separate account for the Federal Gov- 
ernment, it never becomes a part of the Total Gross 
Receipts and should not be taxed. It all depends on 
whether the Federal fax is payable, under the Fed- 
eral law, by the party charging admissions or by 
the customers who pay them. If payable by the 
former, it is a part of the total gross receipts and 
taxable by the state, but if payable by the latter 
(the customer) it is not a part of the total gross 
receipts and cannot be taxed by the state. 
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Section 71-1207, R.R.S. 1943, as amended by L. B. 65 of the 1955 
Legislature (Chap. 274, Laws of Nebr. 1955) provides in part: 


“Every licensee conducting or holding any wrestling or boxing 
match shall, within seventy-two hours after its conclusion, furnish 
to the Department of Health a written report showing the articles 
of agreement between the contestants, the number of tickets sold 
for each contest, the amount of the gross receipts thereof, and 
such other matters as the department shall prescribe. Within such 
time the licensee shall pay to the department a tax of seven per 
cent of the total gross receipts of such wrestling or boxing match 
or exhibition;” etc. (Emphasis ours). 


The term “gross receipts” has been defined by the courts to mean 
the total receipts or entire receipts before deductions of any kind have 
been taken out. See Pacific Gas & Electric Co. v. Roberts, 176 Cal. 183, 
167 P. 845; State v. Illinois Central R. R., 246 Ill. 188, 92 N.E. 814; 
Savage v. Com. ex rel. State Corp. Com. 186 Va. 1012, 45 S.E. 2d 313. 


However, in cases where the Federal Government has levied an 
admission tax which is paid by the customer in addition to the price 
he pays for admission, and which is collected separately from the cus- 
tomer and kept in a separate fund for the Federal Government, the 
courts have held that such fund should not be included as a part of 
the Total Gross Receipts in determining the amount of the state tax 
on such receipts. The theory is that this Federal tax was never a part 
of the receipts obtained by the party charging admission, and that such 
party was merely acting as an agent of the Federal Government in 
collecting the tax. See, Leader v. Glander, 149 Ohio St. 1, 77 N.E. 2d 
69, 174 A.L.R. 1258, and annotations. 


The answer to your question, therefore, would depend on whether 
the Federal tax is levied on and collected from the person or organiza- 
tion which is selling admissions or from the customers. If the former, 
such tax is a part of the total gross receipts but if the latter it is not 
and should not be taxed. 


October 14, 1955 
GAME, FORESTATION, AND PARKS COMMISSION 


Quail and Pheasant Stamp; When Required; Possession of Birds 
Without Stamp 


REQUESTED BY: Ralph W. Norman, County Attorney, Valley County, 
Ord, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: 1. Where a person has purchased a hunting permit 
before the effective date of L. B. 340, Laws of Ne- 
braska 1955, is he subject to prosecution if he hunts 
quail or pheasant without having purchased and 
without having on his person the stamp required 
by that act? 
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CONCLUSION: 1. “Ses, 


QUESTION: 2. Is a person subject to prosecution for having 
possession of quail or pheasants without having pur- 
chased a stamp? 


CONCLUSION: 2. Not for possession alone, although combined 
with other circumstances possession may evidence 
an unlawful taking, hunting or killing. There is no 
presumption from bare possession. 


1. It is our opinion that a person sixteen years of age and over 
who has purchased a hunting permit before the effective date of L. B. 
340, Laws of Nebraska 1955, page 379, is subject to prosecution if he 
hunts quail or pheasant during the respective seasons for those birds 
if he has not first obtained a stamp as required by L. B. 340. 


It is a well settled proposition of law that a license issued from 
the state, in the exercise of its police power, permitting the doing of 
an act, which without the license would be unlawful, is not a contract 
and does not convey a vested right. Rosenblatt v. California Board of 
Pharmacy, 69 Cal. App. 2d 69, 158 P. 2d 199. Thus, a license to hunt 
and kill game is a mere privilege to hunt and is subject to the restric- 
tions and limitations of the applicable statute. State v. Bennett, 315 Mo. 
1267, 288 S.W. 50. 


In Rosenblatt v. California Board of Pharmacy, supra, an act re- 
pealed a prior statute relating to the registration of assistant pharma- 
cists, Licensee was thereby prevented from further engaging in the 
practice of pharmacy under a license previously granted. It was held 
that a license to engage in a particular calling conveys a personal 
privilege to be exercised under existing restrictions and such others 
as may thereafter be reasonably imposed. The court said that the li- 
cense was subject to the paramount right of the state at any time 
that the public good demands to further restrict licensee’s activity 
thereunder, provided such restrictions are reasonably adopted for pro- 
tection of the public, even though they actually may prohibit licensee 
from further engaging in an occupation or profession under a license 
previously granted. 


In an analogous situation, the Nebraska Supreme Court in Mc- 
Carter v. City of Lexington, 80 Neb. 714, 115 N.W. 303, held that an 
operator of a billiard hall was required to comply with a licensing ordi- 
nance passed in 1906, even though the operator had complied with and 
paid occupation taxes on the business imposed by a 1904 ordinance. 
The court said: 


“The payment by the defendant of the occupation tax required 
by the ordinance of 1904 did not insure him against such rules and 
regulations for the conduct of his business, as the city might there- 
after think it expedient to impose. The right to enjoy a privilege 
under a municipal license is not property of such a character that 
a court of equity will protect it, after the implied revocation of the 
license, against the result of a criminal or other prosecution.” 


In Beck v. Cobb, 174 Tenn. 104, 124 S.W. 2d 228, it was held that 
where a contractor erected a public building after the effective date 
of a statute imposing a privilege tax on persons engaged in general 
contracting, the contractor was liable for the license tax, even though 
the contract had been entered into previously. 
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The provisions of L, B. 340 impose an additional restriction upon 
those heretofore existing for the privilege of taking, hunting, or killing 
pheasant or quail. Those who have acquired a hunting permit before 
the effective date of this legislation must also obtain the stamp pro- 
vided for by the act, or be subject to the penalties therein provided in 
the event of violation. 


2. It is our opinion that bare possession of quail or pheasant by 
one not having a stamp as provided by L. B. 340 does not constitute 
an offense thereunder. The act purports to prohibit only the “taking, 
hunting, or killing” of pheasant or quail by persons who have not ob- 
tained the required stamp. In the absence of a statute specifically 
making possession of game presumptive evidence of the taking of said 
game, (see, People v. Weinstock, 193 N.W. 481, 27 N.E. 547), there is 
no presumption arising from mere possession. State v. Smith, 24 Ariz. 
151, 207 P. 357. 


Being a penal nature, the act must be strictly construed. Nowhere 
do we find that bare possession is either an offense or that it raises a 
presumption of unlawful taking, hunting, or killing. Of course, com- 
bined with other circumstances in a given case, possession may be evi- 
dence of such unlawful acts. 


October 15, 1955 
ITINERANT MERCHANT ACT 


Applicability to Buyer or Seller of Agricultural Products— 
Constitutionality 


REQUESTED BY: Dean L. Donoho, County Attorney, Cherry County, 
Valentine, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: 1, May a person transport hay, fruits, vegetables 
or other agricultural products not produced by him, 
upon the public highways of this state, having 
bought the same for the purpose of resale in Ne- 
braska or in some other state, without first being 
licensed under the provisions of Section 60-701 to 
60-717, R.R.S. 1943, as amended by the 1955 Legis- 


lature? 
CONCLUSION: 1. No. 
QUESTION: 2. Does the statute violate the Commerce Clause 


of the Federal Constitution? 
CONCLUSION: 2. No. 


An itinerant merchant is defined in Section 60-703, R.R.S. 1943, as 
amended, as follows: 


“TItinerant merchant shall mean every person, firm, partnership, 
corporation, association, receiver, or trustee buying for the purpose 
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of sale in any form or selling or offering to buy for the purpose 
of sale in any form or to sell in this state, at wholesale or retail, 
any goods, wares, merchandise, or chattels of any description and 
transporting the same by the use, upon any public highway, of a 
motor truck or trucks or any other vehicle or vehicles, except as 
herein otherwise provided. * * *.” 


Certain types of activities are excluded from the provisions of the 
Act, and the exemptions pertinent here are found in Section (2) of the 
above mentioned Section: 


“Itinerant merchant shall not mean or include, and there shall 
be exempt from the provisions of sections 60-701 to 60-717 (a) 
those using such vehicles for the transportation of grain, fruits, 
vegetables, hay, livestock, or other agricultural products produced 
by them; (b) those transporting products or property when such 
transportation is incident to a business conducted by them at an 
established place of business operated by them either within or 
without this state, and when the property is being transported to 
and from the established place of business, and when the entire 
course of such transportation extends not more than two hundred 
fifty miles from the established place of business; * * *.” 


It is evident from your question that the person or persons in- 
volved are “buying for the purpose of sale - -” and that they subse- 
quently transport the hay purchased upon the public highways of this 
state. It is equally obvious that the hay or other products involved are 
not “produced by them.” We must assume that the buyer has no “es- 
tablished place of business” and the two hundred fifty mile allowance 
is not applicable. It applies equally to residents and nonresidents of 
Nebraska. We are of the opinion that, from the plain wording of the 
statute itself, the transaction in question is one that was clearly in- 
tended to be included within the provisions of the Act, and is not in- 
cluded in any of the exemptions. 


You have suggested that if the purchase is made for the purpose 
of sale outside the State, the application of the Act might result in 
unreasonable interference with inter-state commerce and could consti- 
tute a violation of the Commerce Clause of the Federal Constitution. 


This question is thoroughly discussed in the Annotation in 117 
A.L.R. 347. It is said on page 350 that such statutes are for the sole 
benefit and protection of the farmer, the object being to protect him 
from “fly-by-night” truckers who buy up produce by credit by giving 
the farmer a worthless check, and then quickly dispose of the product. 
In general such statutes have been held constitutional and not an un- 
due interference with interstate commerce. The statement is made at 
page 358 of his annotation that such statutes might be unconstitutional 
where the purchase is made for the sole and immediate purpose of 
shipment outside the state. However, the statutes in the cases which 
support this view actually restricted and regulated the process of buying 
from the producer. The state actually attempted to prescribe rules under 
which an important part of interstate commerce could be conducted. 
Lemke v. Farmers Grain Co., 258 U.S. 50, 66 L. Ed. 458; Shafer v. 
Farmers Grain Co., 268 U.S. 189, 69 L. Ed. 909. Both of these cases in- 
volved the business of grain buying in North Dakota and it is apparent 
that the court was concerned with the enormous volume of interstate 
commerce affected and based its decision to a large extent on that 
fact. Even those cases recognize the rule that a state statute which 
is enacted for admissible state purposes, and which affects interstate 
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commerce only incidentally and remotely is not unconstitutional. It is 
only where the statute falls into the class of laws which, by their oper- 
ation, directly interferes with and burdens interstate commerce, that 
the claim of unconstitutionality will be sustained. 


Another consideration which cannot be overlooked is the fact that 
we are dealing with itinerants. Our act is called the ‘itinerant mer- 
chant” act, but it appears that this is only a refined name for the 
commonly known “peddler”, The cases dealing with such activities are 
in agreement that the licensing of such persons is not unconstitutional. 
The rule is adequately stated in Emert v. Missouri, 156 U.S. 296, and 
is recently demonstrated in Breard v. City of Alexandra, 341 U.S. 622, 
95 L. Ed. 1233. The statute in question covers both purchases and 
sales of goods, wares, merchandise and chattels and it seems proper 
to us to apply the rules which are applied to itinerant peddlers gener- 
ally. In addition, the act is predicated on the use of the highways of 
this State and any reasonable regulation in connection therewith will 
generally be regarded as a valid exercise of the legislative process. See, 
Peterson v. Department of Public Works, 120 Neb. 517. 


We are of the opinion that the Act is designed to protect the public 
against fraud, and that the actual operation of the statute does not 
constitute a direct interference with interstate commerce. It applies to 
those engaged in interstate commerce in the same manner as those 
carrying on strictly intrastate activities and its effect on commerce 
between the states appears to be only incidental to its operation. 


October 17, 1955 
TAXATION 
Definition of Nursery Stock 


REQUESTED BY: Richard E. Person, County Attorney, Holdrege, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

H. G. Hamilton, Assistant Attorney General. 
QUESTION: Should growing flowers raised or purchased by a 


nurseryman be considered as nursery stock and 
taxed as merchandise? 


CONCLUSION: Yes. 
Section 77-1228, R.R.S. 1943, provides as follows: 


“Nursery stocks, growing or otherwise in the hands of nursery- 
men, shall be listed and assessed as merchandise.” 


Your inquiry raises the question as to whether so called “hot house 
plants” raised or purchased by a nurseryman should be classed as 
growing crops or as nursery stock. If they are growing crops, they 
are not taxable as personal property. 84 C.J.S. p. 185. A similar ques- 
tion was involved in Meithke v. Pierce County, 23 P. 2d 405 (Wash.). 
The statute in effect there was that “the stock of nurserymen, growing 
or otherwise, shall be listed and assessed as merchandise”. It was con- 
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tended that annuals and perennials such as shrubs, vines, berries, flow- 
ers, etc., grown by persons other than nurserymen were not taxed and 
that they should be given the same consideration. However, the Court 
defined growing crops as only those which require an annual planting 
or sowing, or an annual harvesting, and denied the claim that nursery 
stock could be considered as a growing crop. See Annotation 125 A.L.R. 
at page 1415. 


A nursery has been defined as a place where trees, shrubs, vines, 
etc., are propagated for transplanting or for use as stocks for grafting. 
Miethke v. Pierce County, supra. “Shrub” is defined as a bushy, woody 
plant—a bush. Websters New Word Dictionary. Another definition is 
found in Hill v. Georgia Casualty Co. 45 S.W. 2d 566, (Texas), where 
it was said: 


“* * * A ‘nurseryman’ is defined by the same authority to be 
‘one who conducts or cultivates a nursery for young trees, shrubs’, 
etc. The specific branch of agriculture to which the nursery in- 
dustry belongs is denominated ‘horticulture’, which term is defined 
by Webster as follows: ‘The cultivation of a garden or orchard; 
the science or art of growing fruits, vegetables, and flowers or 
ornamental plants. Horticulture is a branch of plant production, 
which is one of the main divisions of agriculture.’ ” 


From these and other definitions we conclude that flowers gener- 
ally, when connected with the business of raising and selling plants 
and shrubs of an ornamental nature, should be included in nursery 
stock for purposes of taxation. We are fully aware of the general rule 
that tax statutes should be liberally construed in favor of the tax- 
payer, but this does not mean that taxing authorities should be forced 
to indulge in fine distinctions or that statutes should lose heir vitality 
through technical refinements. This is especially true where tax ex- 
emption is claimed or the result will be complete immunity from taxa- 
tion as to a certain class of property not otherwise exempt. See 82 
C.J. Pages 946-956; State v. Wiman, 83 Neb. 13. As stated in Town 
of Needham v. Winslow Nurseries, 111 N.E. 2d 453, (Mass.): 


“Greenhouse and nursery are words in common use and there 
is nothing in the by-law to indicate that it was intended to employ 
them in other than their ordinary sense. They are to be inter- 
preted according to the common and approved usage of the lan- 
guage without enlargement or restriction. * * *” 


Another element is involved here which cannot be avoided. Since 
hot house flowers are not growing crops, and even though it might be 
seriously contended that they are not nursery stock, they are a part 
of the stock in trade of the owner and should be taxed as a part of his 
merchandise on hand. It must be assumed that they are held for sale, 
and the term “merchandise” is defined as ‘‘any article which is the 
object of commerce, or which may be bought or sold in trade”. Words 
& Phrases, Permanent Edition. Vol. 27, page 78. Under either theory 
they are taxable under the general statutory proposition that “All 
property in this state, not expressly exempt therefrom, shall be subject 
to taxation * * *.” Section 77-201, R.S. Supp. 1953. See also Paine v. 
Board of Assessors, 7 N.E. 2d 584 (Mass.), where under a statute al- 
most identical with ours, it was stated that trees and shrubs of a 
nurseryman are personal property subject to general taxation both on 
the theory that they are grown for the express purpose of sale and 
by reason of the specific nursery stock statute. 
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We think it immaterial whether the plants in question are raised 
or purchased. The Statute provides that ‘“‘Nursery stocks, growing or 
otherwise” are to be listed for taxation. This view is further supported 
by the statement in Town of Needham v. Winslow Nurseries, supra, 
where it was held: 


«* * * We have no doubt that plants purchased elsewhere and 
transplanted into the soil of the nursery thereafter become the 
product of the nursery. We also think plants acquired and treated 
on the premises so that they continue to live are fundamentally 
in the same category. * * *” 


Our conclusion is that the flowers or plants in question should be 
assessed for taxation as merchandise, and the result is the same whether 
they are classed as nursery stock or as other merchandise. 


October 21, 1955 
DISTRIBUTION OF $25.00 PERMIT FEES 


REQUESTED BY: Nebraska Liquor Control Commission, Carl E. Linn, 


Chairman. 
OPINION BY: Clarence S. Beck, Attorney General; 

John H. Binning, Assistant Attorney General. 
QUESTION: Is the $25.00 permit fee referred to in Section 53-161 


a license fee within the meaning of Sections 53-137, 
53-138 and 53-138.01? 


CONCLUSION: No. 


A close examination of L. B. 142, which enacted existing Section 
53-161, discloses that the intent and purpose was to empower the Ne- 
braska Liquor Control Commission, among other things, to issue a “‘per- 
mit” to out-of-state shippers of malt beverages, commonly referred to 
as beer. It is more than by accident that L. B. 142 at no place makes 
reference to or specifically uses, in this regard, the word “license” or 
“retail license.” An examination of Sections 53-161 and 53-138.01 re- 
veals that those sections refer to “retail license fees” and indicates 
that the Legislature intended that the “out-of-state shipper’s permit” 
is separate and distinct from the classification of a license in that 
L. B. 142 makes specific reference to “beer distributor’s license” but 
purposely refers to the permission issued to out-of-state shippers as 
a “permit.” 


Examination of legal authorities and texts in this regard shows a 
clear tendency to classify a license and a permit as similar in nature, 
however, the manner in which the two terms have been used by the 
Legislature indicates a clear-cut intent by our legislative body in this 
instance to differentiate between the two words and place them in a 
separate class as distinct and different terms in regard to the operation 
of Sections 53-137, 53-138, and 53-138.01, Neb. R.S. 1943. Had the legis- 
lature intended the same to be classified as a “license” within the mean- 
ing of the above sections, they could and would have used the word 
“license” and not the word “permit.” 


—155—- 


Although there is no specific mention, it would appear that the 
Legislature must have intended that the $25.00 permit fee would be a 
charge by the Nebraska Liquor Control Commission on behalf of the 
State for the cost of issuing such a permit, since the amount of the 
charge, when examined in the light of the total possible number of 
permit fees, would indicate that that fee amount was not intended as 
a revenue measure as such, but intended as reimbursement for the cost 
of issuance. 


For the above reasons, you are advised that it is the opinion of 
this office that permit fees collected by your Commission under Section 
58-161 should be paid into the general fund of the State of Nebraska, 
and that the same should not be credited to the school fund; by the 
same token, since the permit referred to above has been defined as not 
being a license, within the meaning of Sections 53-137, 53-128, and 53- 
138.01, the requirements that a $2.00 registration fee accompanying 
the application for a license does not apply to applications for permits 
under Section 53-161. 


October 28, 1955 
DISTANCE FROM MILITARY OR NAVAL STATIONS 


REQUESTED BY: Nebraska Liquor Control Commission, Carl E. Linn, 


Chairman. 
OPINION BY: Clarence S. Beck, Attorney General; 

John H. Binning, Assistant Attorney General. 
QUESTION: Do the provisions of Section 53-177, Neb. R.S. 1943, 


as amended, concerning the distance between li- 
censed premises and “any military or naval sta- 
tion”, require a measurement from the nearest build- 
ing, which is a military or naval station, to the li- 
censed premises? 


CONCLUSION: No. 


Section 53-177 including the words “military or naval Station” was 
passed originally in 1935, and, at that time, it appears that Sections 
55-150 and 55-151 dealing with powers and duties of the Adjutant Gen- 
eral of the State of Nebraska were in full force and effect. The sections 
dealing with the Adjutant General make clear reference to armories 
and buildings for National Guard purposes. Without the citation of 
authority, it appears clear that National Guard and military purposes 
are synonymous. Section 55-151 make specific mention of the duties of 
the Adjutant General in that “he shall provide for the management, 
care, and maintenance of such grounds, armory buildings and National 
Guard rifle ranges.” From the comparison of these two statutes, it 
appears clear that had the legislature intended the measurement pro- 
vided in Section 53-177 to be from building to building, the same would 
be described as an armory or building, rather than in the terms “mili- 
tary or naval station.” 


“A ‘military station’ is merely synonymous with the term “mili- 
tary post”, and means a place where troops are assembled, where 
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military store, animate or inanimate, are kept or distributed, where 
military duty is performed or military protection afforded,—where 
something, in short, more or less closely connected with arms or 
war is kept or is to be done.” U.S. v. Phisterer, 94 U.S. 219, at 222. 


There is further authority from the State of Michigan from Grosse 
v. Saunders, 247 N.W. 912, at 913, where it was held that the use of 
the word “armory” in a statute exempted the same from taxation, in- 
cluding the nearest grounds for drilling purposes and target practice 
and that all of the lands maintained in conjunction with an armory 
were within the use of that word as contained in the statute. 


Therefore, your question must be answered in the negative as it 
appears that the measurement provided by Section 53-177 should be 
from the nearest point of the property line held as a military or naval 
station to the nearest portion of the licensed premises as defined in 
the application for a license under the Nebraska Liquor Control Act. 


November 10, 1955 
LEGISLATURE 
Boundaries of Legislative Districts 


REQUESTED BY: Harold Gillett, Election Commissioner, 102 Trust 
Bldg., Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTION: In what legislative district is the territory in the 


City of Lincoln (recently added) lying east of 63rd 
Street and south of R Street? 


Likewise, and for the same reason, in what legisla- 
tive district is the recently added territory in the 
City of Lincoln, south of Calvert Street and east of 
the line of 22nd Street? 


CONCLUSION: The boundaries of the legislative districts in Lan- 
caster County remain as fixed by the legislative 
act passed in 1937, and are not affected by any 
change in the corporate limits of the City of Lincoln. 


Section 5 or Article III of the Constitution provides: 


“At the regular session of the Legislature held in the year 
nineteen hundred and thirty-five the Legislature shall by law de- 
termine the number of members to be elected and divide the state 
into Legislative Districts. In the creation of such districts, any 
county that contains population sufficient to entitle it to two or 
more members of the Legislature shall be divided into separate and 
distinct Legislative Districts, as nearly equal in population as may 
be and composed of contiguous and compact territory. After the 
creation of such districts, beginning in nineteen hundred and thirty- 
six and every two years thereafter, one member of the Legislature 
shall be elected from each such District. The basis of apportionment 
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shall be the population excluding aliens, as shown by next preced- 
ing federal census. In like manner, when necessary to a correction 
of inequalities in the population of such districts, the state may be 
redistricted from time to time, but no oftener than once in ten 
years.” (Emphasis supplied) 


Pursuant to this authority the 1936 Legislature proceeded to divide 
the state into Legislative Districts. This act is found as Secion 5-104, 
R.R.S., 1943, and as far as applicable to Lancaster County, reads as 
follows: 


“District No. 18. Includes the following territory in the county 
of Lancaster and the city of Lincoln; All north of Potter between 
22nd and 29th; all north of Vine between 29th and 58th; all north 
of R between 58th and 63rd; all east of 63rd, within the corporate 
limits of the city of Lincoln; all of the county precincts of Lan- 
easter county except Garfield. 


“District No. 19. Includes the following territory in the county 
of Lancaster and the city of Lincoln: Territory west of 29th be- 
tween Potter and Vine to 22nd; west of 28th between Vine ond O 
to 22nd; west of 27th between O and Randolph to 22nd; west of 
22nd and north of Randolph and extension thereof on G to 14th, 
and west of 17th, between G and D to 14th, all west of 14th, and 
north of A to corporate limits and Garfield precinct of Lancaster 
county. 


“District No. 20. Includes the following territory in the county 
of Lancaster and the city of Lincoln: All west of 14th and south 
of A to corporate limits, all south of D between 14th and 17th, all 
south of G and its extension on Randolph between 17th and 22nd, 
all south of Randolph between 22nd and 27th, all south of Vine be- 
tween 28th and 33rd to O, all east of 33rd between Vine and O, all 
east of 27th between O and Randolph, all south of Randolph and 
east of 27th to corporate limits.” (Emphasis supplied) 


The Constitutional provision above quoted requires that these dis- 
tricts be “separate and distinct”. Funk & Wagnall’s New Standard 
Dictionary defines the term “separate” as: “Existing or considered 
apart from others or from each other; * * *”’. “Distinct” is defined as: 
“Clearly standing apart, as in space or thought, from other objects’. 
These words, as used in the Constitution require that the boundaries 
of a legislative district be fixed boundaries and the only manner in 
which such boundaries can be changed is by legislative action and then 
“not oftener than once in ten years’. Therefore, whenever the legis- 
lature referred to the boundary of a legislative district as “the Corpor- 
ate Limits” of the City of Lincoln, this must be construed to mean the 
corporate limits of the city as they existed at the time of the adoption 
of the legislative act, in 1937. 


In reaching this conclusion we are also guided by the general rule 
of statutory construction which is stated in 50 Am. Jur. 224, par. 236 
as follows: 


“Because it is easy to be wise after one sees the results of 
experience, there is always a tendency it has been said, to construe 
the language of a statute in the light in which it appears when 
the construction is given. Such an approach to the question is 
erroneous. Since, in determining the meaning of the terms of a 
statute, the aim is to discover the connotation which the legislature 
attached to the words, phrases, and clauses employed, the words 
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of a statute must be taken in the sense in which they were under- 
stood at the time when the statute was enacted, and the statute 
must be construed as it was intended to be understood when it was 


passed.” 
Therefore, the 


boundaries of the legislative districts in Lancaster 


County remain as originally established in 1937 and are not affected 
by any changes in the corporate limits of the City of Lincoln. 


REQUESTED BY: 


OPINION BY: 


QUESTION: 


CONCLUSION: 


November 16, 1955 
INSANE PATIENTS 
County of Legal Settlement 


Raymond P. Medlin, Jr., County Attorney, Albion, 
Nebraska. 


Clarence S. Beck, Attorney General; 
Homer L, Kyle, Assistant Attorney General. 


A woman with her husband moved to Boone County 
about March 1, 1954, and remained a resident of 
Boone County until April 1, 1955, when they moved 
to Polk County. They were not paupers or public 
charges at the time they left Boone County. About 
August 1, 1955, the woman was committed to the 
State Hospital at Hastings as an insane person by 
the Board of Mental Health of Platte County, where 
she was temporarily staying in a hospital, the com- 
mitment being with the consent of the Board of 
Mental Health of Polk County. Neither this woman 
nor her husband nor any child nor parent of the 
woman is possessed of a sufficient estate or income 
to pay the expense of her care in the hospital. Ques- 
tion: Under these circumstances, is Polk County or 
Boone County liable for the care of this patient in 
the State Hospital? 


Inasmuch as the legal settlement of this woman was 
in Boone County at the time of her commitment to 
the State Hospital, the expense of her care while in 
such hospital falls on Boone County. The fact that 
she was not a pauper when she left Boone County 
is immaterial. 


You state that Mrs. Kudron moved to Boone County with her 
husband about March 1, 1954, and left Boone County about April 1, 
1955. She was a resident of Boone County a little more than one year. 
Up to this time neither she nor her husband were paupers or had 
received assistance from any county. They removed to Polk County 
in April, 1955 and have been there ever since. About August 1, 1955, 
Mrs. Kudron was committed to the State Hospital at Hastings as a 
mental case by the Board of Mental Health of Platte County, Nebraska, 
with the consent of the Board of Mental Health of Polk County. She 
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was in a hospital in Platte County at the time of her commitment. Thus 
Mrs. Kudron was committed to the State Hospital at Hastings in less 
than six months after she and her husband left Boone County. You ask 
whether Boone County or Polk County is liable for her care while 
she is in the State Hospital, since neither she nor her husband are 
financially able to pay for this care. 


Section 83-352, R.R.S. 1943, provides that the cost of maintenance 
of a patient in a state hospital for the mentally ill shall be borne by the 
patient, or by the spouse, child or parent of such patient if possessed 
of an estate or income sufficient to meet the expense of such care and 
maintenance. It is assumed that there is no relative of Mrs. Kudron 
who would be legally liable for her care under this statute. Where 
neither the patient nor any relative has sufficient estate or income to 
pay for the care of the patient, the burden of such care falls on the 
county in which such patient “shall have been an actual bona fide 
resident for a period of one year immediately preceding the commitment 
of the patient.” etc. Section 83-345, R.R.S. 1943. 


Sections 83-349 and 83-350, R.R.S. 1943, provide that where a 
patient is committed to a state hospital from a county but it is ascer- 
tained that such patient has a “legal settlement” in some other county 
of the state, the county in which such patient has his legal settlement 
shall be liable for his care, and Section 83-351 provides for a refund 
and adjustment of such expenses between the counties where a county 
in which the patient does not have a legal settlement has paid such 
expenses. In such case it is entitled to a refund from the county which 
the patient has his “legal settlement”. 


The only definition of a “legal settlement” found in the statutes is 
contained in Section 68-115, R.S. Supp. 1953, which requires one year’s 
continuous residence in a county in order to establish a legal settle- 
ment. In the case of Clay County v. Adams County, 69 Neb. 106, 95 
N.W. 58, which you mention in your letter, our supreme court held 
that the legal settlement of an insane person within the meaning of 
the statute providing for care by the county of legal settlement of a 
patient in a state hospital, is the county which would be primarily 
liable for the support of such person if the person were a pauper. 
This case was decided in May, 1903, at which time our statutes con- 
tained no definition of “legal settlement” as is now found in Section 
68-115, R.S. Supp. 1953. The court based its decision on the provisions 
of Section 11, Chap. 67 Comp.St. 1901, which provides that “Any per- 
son becoming chargeable as a pauper, in this state, shall be chargeable 
as such pauper in the county in which he or she resided at the com- 
mencement of the thirty days immediately preceding such person be- 
coming so chargeable”. This statute is no longer a part of our law. 


It does appear, however, that the rule announced in Clay County 
v. Adams County, supra, that the legal settlement of an insane person 
is the same as if such person were a pauper, still prevails in this state. 
It must be presumed, we think, that under well established rules of 
statutory construction, where the statutes relating to care of mentally 
ill persons in state hospitals use the term “legal settlement”, they mean 
the legal settlement as defined in Section 68-115 in the absence of any 
evidence of a contrary intent. 


It is our opinion, therefore, that the County in which Mrs. Kudron 
had established her legal settlement, as defined by Section 68-115, at 
the time of her commitment to the State Hospital at Hastings, namely, 
Boone County, is Jiable for her care in said hospital, and the fact that she 
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did not become indigent or a pauper until after she left Boone County 
is immaterial. 


November 17, 1955 
TAXATION 
Colonies of Honey Bees—Where Assessed for Taxation. 


REQUESTED BY: C. J. Walstrom, Chief, Bureau of Plant Industry, 
State Capitol. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: 1. Should colonies of bees be assessed in the county 


where the owner resides or in the county or counties 
where the colonies of bees are located? 


CONCLUSION: 1. Colonies of bees should be assessed for taxation 
in the county in which the bees are located and 
not in the county where the owner resides if he 
resides in another county. The location of the bees 
and not the residence of the owner determines the 
county where they are taxed. 


QUESTION: 2. Where the bee owner lives in a city but the bees 
are located in the country outside of the city limits, 
does the city have the right to tax these bees? 


CONCLUSION: 2. No. 
Section 81-2,177 R.R.S. 1943, provides as follows: 


“Assessors shall file with their annual assessment roll a list 
of the names and addresses of all owners of bees together with the 
number of colonies each owns within their respective districts. 
The county assessor shall at the completion of each annual assess- 
ment, prepare from the assessment book of such year a statement 
showing the names and addresses of all owners of bees and the 
number of colonies each owns, and forward said statement to the 
Department of Agriculture.” 


Section 81-2,178, R.R.S. 1943, provides: 


“The county Board of each county shall each year levy a tax 
of ten cents upon each and every colony of bees assessed in their 
respective counties, said taxes to be collected as other personal 
taxes and forwarded by the county treasurer to the Department of 
Agriculture for use in enforcing the provisions of this Act.” 


We call your attention also to the provisions of Section 77-1204 
R.R.S. 1948, which are as follows: 


“When the owner of livestock or other personal property con- 
nected with a farm does not reside thereon, the same shall be listed 
and assessed in the county, township or precinct where the farm 
is situated. If the farm is situated in several townships or precincts, 
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it shall be listed and assseszed in the township or precinct in which 
the principal place of business on such farm shall be.” 


From an examination of the provisions of the statutes above 
quoted we conclude: (1), Colonies of bees should be assessed for taxa- 
tion in the county in which such bees are located rather than in the 
county in which their owner resides; (2), A city has no authority to 
tax colonies of bees located outside the corporate limits of the city 
even though the owner of the bees resides in the city. They are taxable 
only by the county in which they are located. 


November 23, 1955 
ASSISTANCE 


Legal Settlement—Effect of Having Dependent Child Drawing Relief 
from Another County. 


REQUESTED BY: Malcolm R. Smith, County Attorney, Dakota City, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L, Kyle, Assistant Attorney General. 
QUESTION: Can a father gain a legal settlement in County “B” 


while his dependent minor child is receiving regular 
relief from County ‘A’? 


CONCLUSION: Yes. 


You state that in 1946 Mr. X was a resident of County “A”. His 
minor child became afflicted with a permanent disability and was 
placed in an institution by the welfare department of County “A”. 
The child has been receiving institutional care ever since. About two 
years ago Mr. X and his wife removed from County “A” to County 
“B” where they continue to reside. They are now requesting medical 
aid for another minor child from County “B”. The welfare department 
of County “B” contends that Mr. X, having been relieved of his obliga- 
tion to care for his child in County “A”, has been actually, although 
indirectly, receiving assistance from County “A” during all the period 
that his child has been in an institution, and that he is therefore 
estopped from gaining legal settlement in County “B”, by reason of 
the provisions of Section 68-115, R.S. Supp. 1953. You request our 
opinion on this question. 


Section 68-115, R.S. Supp. 1953, provides that a person may acquire 
a legal settlement in a county by having resided continuously in the 
county for one year, provided, however, among other things, each month 
that he received relief from private charity or the poor fund of any 
county or state assistance must be excluded from the period during 
which he established a legal settlement in the county. 


The answer to your question depends on whether or not the fact 
that County “A” has been giving institutional care to the minor child of 
Mr. X amounts to his having “received relief’ from County “A” during 
the period in which he has been residing in County “B”. 
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It is our opinion that the term “relief” as it is used in Section 
68-115, R.S. Supp. 1953, refers to the types of relief contemplated by 
the acts relating to the relief of paupers and indigent persons, and not 
to such types of relief as are provided for the care of children or per- 
sons under disability who require special care as provided by particular 
institutions. 


It will be noted that Section 68-101, R.S. Supp. 1953, describes per- 
sons who are entitled to relief as “Every poor person, who shall be 
unable to earn a livelihood in consequence of an unavoidable cause,” 
ete. Section 68-103, R.R.S. 1943, provides that when a poor person 
has no relatives of sufficient ability to maintain him, “then the poor 
person shall receive such relief as his or her case may require,” etc. 
Section 68-205, R.R.S. 1943, defines the term “need” as used in the law 
pertaining to old age assistance, as “the need for assistance based on 
the budgetary deficiency requirements of a needy individual eligible 
for assistance under said assistance laws, determined upon proper in- 
vestigation, and necessary for his maintenance in decency and health, 
taking into consideration his requirements for rent, food, clothing, 
shelter, fuel, light, water, household equipment and supplies, health, 
education, and such other factors as may be pertinent.” 


We believe, also, that the term “relief” as used in Section 68-115, 
cannot properly be defined to include relief granted to a dependent 
of the recipient even in cases where the law imposes a legal duty on 
such recipient to support such dependent, but that it applies only to 
relief given to the recipient himself. 


In the case of Maricopa County v. State, 51 Ariz. 372, 77 P. 2d 212, 
it was held that the term “public assistance” referred to the kind of 
assistance enumerated in the statute. Also, in the case of Wrobleski v. 
Town of Swan River, 204 Minn, 264, 283 N.W. 399, 120 A.L.R. 618, the 
Supreme Court of Minnesota held that the term “relief” does not include 
the expense of administering relief to the poor. 


It is our conclusion, therefore, that the answer to your question 
must be in the affirmative. 


December 2, 1955 
TAXATION 


Distribution of Payments Received from a Public Power District in 
Lieu of Taxes. 


REQUESTED BY: Elmer M. Scheele, County Attorney, Lancaster 
County, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Should payments made by Consumers Public Power 
District to the City of Lincoln in lieu of taxes be 
a fixed amount each year or should the payment 
vary from year to year based on the tax levies of the 
City of Lincoln and the other political subdivisions 
within the school district ? 
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CONCLUSION: The City of Lincoln should receive payments in 
proportion to the percentage which its tax levy 
bears to the total tax levy of all the subdivisions 
in the school district which are entitled to share 
in the payment. 


You have inquired whether payments made by Consumers Fublic 
Power District in lieu of taxes to or for the benefit of the City of 
Lincoln should be proportionate to its current tax levy in relation to 
the tax levy of the other governmental subdivisions involved or whether 
the payments received by the City should be the same amount each 
year in view of the fact that the City Treasurer of the City of Lincoln 
is, under present statutes, a tax-collecting officer. 


Section 70-651 R.R.S. 1943 imposes a continuing duty on Consumers 
Public Power District to pay each year to the State, county, city, 
village and school districts in which property is located which it has 
acquired from a privately owned public utility furnishing electrical 
energy an amount equal to the tax paid in the year preceding such 
acquisition. 


Section 70-653, R.R.S. 1943, provides the method of distribution 
to the state and Various subdivisions of the funds so received in lieu 
of taxes. The manner prescribed is as follows: 


“All sums of money to be paid by such districts in lieu of 
taxes shall be paid at the times, places, and to the tax-collecting 
officers, as now or may hereafter be provided by law for the pay- 
ment of taxes, as long as such district shall continue to be the 
owner of such property, and such tax-collecting officers are hereby 
authorized and directed to receive and collect the same, and dis- 
tribute all money so received to the state and governmental sub- 
divisions entitled thereto proportionate to the respective tax levies 
for the current year of the state and governmental subdivisions 
entitled to participate in such distribution.” 


Prior to the 1947 amendment to this section distribution to each 
of the various units of government was an amount equivalent to what 
they had received prior to the year of acquisition and did not vary 
from year to year. The amendment in 1947 changed the method of dis- 
tribution in that distribution was then to be made “proportionate to 
the respective tax levies for the current year of the state and govern- 
mental subdivisions entitled to participate in such distribution”. This 
has been interpreted to mean that “it provides that the total of the 
money payable and applied to a situation where there are four coexistent 
governmental subdivisions, in lieu of taxes, to the school district, the 
city or village, the county, and the state, shall be distributed to the 
respective governmental subdivisions in the proportion that the levy 
of each for the current year bears to that total amount”. State ex 
rel School Dist. v. Ellis, 160 Neb. 400. The same rule would apply 
where there are more or less than four subdivisions involved. 


The 1947 amendment, as interpreted, changed the theory of dis- 
tribution from a fixed amount for each political unit to one based on the 
current needs of each unit as reflected in their annual mill levy. Under 
the old basis of the City of Lincoln did receive a fixed amount each 
year, as did all other subdivisions similarly situated. The only possible 
basis on which it could be said that it is still entitled to the same amount 
as it has previously received is to say that the fact that this city has 
its own tax collector is sufficient to remove it from the general ap- 
plication of the statute. 
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Your inquiry suggests that consideration should be given to the 
fact that section 70-653 provides that such payments shall be made to 
“the tax-collecting officers, as now or may hereafter be provided by law 
for the payment of taxes” and it is provided by section 15-836, R.R.S. 
1948, that the City Treasurer of Lincoln is invested with the same 
powers in regard to County Taxes. However, we are unable to find 
any authority for the proposition that a political subdivision may en- 
large or diminish its constitutional or statutory authority or rights 
simply by establishing their own tax collector rather than using the 
facilities of the office of the County Treasurer which are available 
under section 77-1701 R.R.S. 1943. Attention is further directed to the 
fact that the City Treasurer of Lincoln does not distribute any tax funds 
to any other political unit and it is provided in section 70-653 that 
after collection, such tax collecting officers shall then distribute the 
funds to the state and governmental subdivisions entitled thereto, For 
this reason we are of the opinion that the City Treasurer of Lincoln 
was not intended to be included in the category of tax collectors men- 
tioned in that section as receivers of a fixed amount of funds to be dis- 
tributed on a proportionate basis. 


In construing the statutes involved we are bound by the rule that 
statutes should be so interpreted as to give effect to the intention 
of the Legislature. Federal Farm Mfg. Corp. v. Thiels, 137 Neb. 626. 
The language used in section 70-653 as amended, indicates quite clearly 
that where there are several coexistent governmental subdivisions which 
are entitled to share in the payments made by Consumers in lieu of 
taxes, the distribution is to be made proportionate to the mill levy of 
each subdivision, and we can find no indication that it was intended that 
one or more of such individual units should receive a fixed amount each 
year, but that the other units in the same taxing district should receive 
their payment on a proportionate basis. Such a construction, in our 
opinion, would be in direct conflict with the intent of the Legislature 
as expressed in the act. 


Our Court has also adopted the rule that where a statute is sus- 
ceptible to two constructions, one of which creates absurdities, un- 
reasonableness or unequal operation and the other of which avoids such 
a result, the latter should be adopted. Safeway Cabs, Inc. v. Homer, 
155 Neb. 418, We may not be involved with absurd results in this situa- 
tion, but to hold that one city, by reason of having a separate tax 
collector, should receive a fixed amount in lieu of taxes each year, 
which might be more or less than it was actually entitled to on a pro- 
portionate basis, certainly results in an unreasonable distribution of 
such funds, and further results in unequal operation of the same law 
which was intended to effect all cities involved in the same manner. 
We do not believe that the Legislature intended by this law to provide 
a means of discrimination either in favor of or against any city involved 
in its operation. 


In view of the foregoing observations we conclude that the City 
of Lincoln should receive payments from Consumers Public Power Dis- 
trict in proportion to the percentage which its tax levy bears to the 
total tax levy of all the subdivisions in the school district which are 
entitled to share in the payment. 
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December 2, 1955 
TAXATION OF INTANGIBLE PROPERTY 
Meaning of “Transacting Business in Nebraska” 


REQUESTED BY: F. A. Herrington, State Tax Commissioner, State 
Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: 1. What constitutes “transacting business in Ne- 
braska”? 


CONCLUSION: 1. In the absence of a legislative definition, the 
meaning of doing or transacting business is a 
matter for judicial determination to be made pri- 
marily upon the particular facts and circumstances 
of each case. General rules are stated. 


QUESTION: 2. Where a foreign corporation offers securities 
for sale in a neighboring state but does not actually 
make the offer within this state, even though sales 
are made to Nebraskans, is this a “offering for sale 
in Nebraska any of its securities”? 


CONCLUSION: 2. No. 


QUESTION: 3. Where a foreign corporation does not offer se- 
curities for sale in Nebraska and is not domesticated 
acording to our laws but has agents representing 
it offering its products for sale within the state, is 
the corporation “transacting business” in the state? 


CONCLUSION: 3. Yes. 


You request that we advise you as to the definition of the term 
“transacting business in Nebraska” as used in 77-721, R.R.S. 1943. 


Ordinarily “doing business” means the same as “transacting busi- 
ness”, and means the exercising of the functions for which a corpora- 
tion was created. La Belle v. Hennepin County Bar Association, 205 
Minn. 290, 288 N.W. 788, 125 A.L.R. 1023. We believe that the terms 
are interchangeable as is applicable to section 77-721, and therefore 
some of the authorities to which we refer have constructed the term 
“doing business”. 


First of all, as was said in St. Louis S. W. Ry. Co. v. Alexander, 
227 U.S. 218, 33 S. Ct. 245: 


“No all embracing rule has been laid down as to what con- 
stitutes the manner of doing business by a foreign corporation to 
subject it to process in a given jurisdiction. Each case must be 
determined by its own facts.” 


The Nebraska Supreme Court in Village of Axtell vy. Nebraska Hardware 
Mutual Insurance Company, 142 Neb. 657, 7 N.W. 2d 471 said: 


“In the absence of a legislative definition, the meaning of 
doing business is a matter for judicial determination to be made 
primarily upon the particular facts and circumstances of each 
case.” 
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In Pitzer v. Stifel, Nicolaus & Company, 143 Neb. 394, 9 N.W. 2d 495, 
the court quoted from the last two mentioned cases and concluded: 


“For that reason we do not undertake the impossible task of 
declaring a definition applicable to all situations as no all deter- 
minative, fixed, definite or precise rule for construing the words 
can be written.” 


Nevertheless, the court in the Pitzer case sets out the broad 
general rule found in 20 C.J.S. 150, section 1920: 


“While absolute continuity is not required, the business done 
must be continuous in such a sense as to be distinguishable from 
mere casual, isolated, or sporadic transactions, such as occasional 
purchases or sales. A single isolated act or transaction does not 
constitute a doing of business within the state, unless the trans- 
action be of such magnitude and of such duration as to require 
the making of numerous subsidiary contracts.” 


The court continues to state the general rule as found in 23 Am. Jr. 
353, section 370: 


“Consonant with the general doctrine that the doing of business 
imports the engagement by a foreign corporation in some con- 
tinuing activity in the state, or the transaction of some substantial 
part of its ordinary business there, it is a generally accepted rule 
that single or isolated acts, contracts, or transactions of such 
corporations in the state will not ordinarily be regarded as a doing 
or carrying on of business therein, even though they may be said 
to fall within the usual or customary business of the corporation.” 


See also Traphagen v. Lindsay, 95 Neb. 823, 146 N.W. 1026; Tomson 
v. Iowa State Traveling Men’s Association, 88 Neb. 399, 129 N.W. 529. 


You next state the situation where a foreign corporation offers 
some of its securities for sale in neighboring Iowa towns but does not 
actually make the offer within the limits of the State of Nebraska, 
even though sales are made to Nebraskans. You ask if this is “offering 
for sale in Nebraska any of its securities’ within 77-721, supra. We 
feel that it is clear, within the general rules announced by the Nebraska 
court and the authorities reviewed by us, that the situation you state 
does not constitute a doing or transacting of business in Nebraska or 
an offering for sale in Nebraska of the corporation’s securities. 


Your third and final question states that a foreign corporation does 
not offer any of its securities for sale in Nebraska and is not domes- 
ticated in this state but has agents representing it in this state and 
offering its products for sale within the state. It is likewise clear in 
this situation that the offering for sale of a corporation’s products is 
in pursuance of its ordinary business and does constitute a doing or 
transacting of business in this state within the meaning of the defini- 
tions announced by the Nebraska Court. 
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December 12, 1955 
MOTOR VEHICLES 
Load Limitations for Vehicles Carrying Livestock. 


REQUESTED BY: Richard T. Carter, Chief Officer, Scale Section, De- 
partment of Roads and Irrigation, State House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 


QUESTION: What are the load limitations on a motor vehicle 
carrying livestock, under the provisions of LB 339, 
Session Laws, 1955 (Laws 1955, c. 150, p. 446)? 


CONCLUSION: The limitations are the same as on other vehicles, 
with reference to (1) gross load of an axle; (2) 
interior axle load control on a group of axles; and 
(3) total gross weight. Such a vehicle, however, is 
exempt from the statutory weight limitations on 
only one axle, or on only one tandem group of 
axles, when the excess weight of the axle or of 
the tandem group of axles is caused by a shifting 
of weight of the livestock, by said livestock. 


On December 7, 1953, this office issued an opinion to the Buffalo 
County Attorney (Report of Attorney General, 1953-1954, p. 299) with 
reference to the load limitations on a motor vehicle carrying livestock 
under the provisions of section 39-722, as amended by LB 114, Session 
Laws, 1953. In that opinion we said that generally the weight limita- 
tions imposed on motor vehicles are as follows: 


(1) No axle shall carry a gross load in excess of eighteen 
thousand pounds, plus a tolerance of five percent. The gross load 
permitted on an axle is therefore eighteen thousand nine hundred 
pounds. 


(2) Where the distance between the extreme axles of any group 
of two or more consecutive axles of a vehicle is twenty-two feet 
or less, there is an interior axle load control or limitation as speci- 
fied in LB 114, (now set forth in subsection (4) of section 39-722, 
R.S. Supp. 1953), plus a tolerance of five per cent. 


(3) There is a limitation on the total gross weight with load 
imposed upon the highways as specified in LB 114, which is now set 
forth in subsections (4) and (5) of section 39-722, R.S. Supp., 1953, 
plus a tolerance of three per cent. 


These weight limitations have since been upheld by our Supreme 
Court in State v. Luttrell, 159 Neb. 641, 68 N.W. 2d 332. 


The opinion to the Buffalo County Attorney noted that motor 
vehicles carrying a load of livestock are declared to be exempt from 
the restrictions pointed out above in paragraphs (1) and (2), when the 
excess weight is “caused by a shifting of the weight of the livestock”. 
In that opinion we concluded that a motor truck, truck-tractor, or 
trailer carrying a load of livestock has a limitation on the total gross 
weight with load imposed upon the highways as specified in LB 114, 
Session Laws, 1953, (section 39-722, R.S. Supp., 1953), plus a tolerance 
of three per cent, whether or not there is any shifting of the weight 
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of the livestock. We also reached the conclusion that such a motor 
vehicle has the limitation above set out on an axle, and on the interior 
axle group, unless the excess weight is caused by the shifting of the 
weight of the livestock. We pointed out that the only exemptions 
specified for vehicles carrying livestock apply only to shifting of the 
weight of the livestock by the livestock, and not to a shifting of the 
weight of the livestock by the trucker who has used panels to divide 
the load. 


Your request for an opinion is made because of the enactment of 
LB 339, Session Laws, 1955 (Laws 1955, c. 150, p. 446), a bill which 
amended section 39-723.07, R.S. Supp., 1953. It appears that certain 
truckers have made the argument that this bill has changed the law 
so that the conclusions reached in the December 7, 1953, opinion, are no 
longer applicable. 


It is our opinion, the conclusions of the 1953 opinion still are the 
law. The pertinent provision of the 1953 law, as set forth in section 
39-723.07, R.S. Supp. 1953 read: 


«“* * * Provided, that no truck, truck-tractor, or trailers carry- 
ing a load of livestock shall exceed the maximum load as provided in 
section 39-722 and the tolerance provided for by the provisions 
of subdivision (2) of section 39-723.03, but shall be exempt from 
excess of carrying capacity of any wheel, on any axle, or on a 
group of axles as provided by the provisions of section 39-722 
and the tolerance provided by subdivision (2) of section 39-723.03 
when caused by a shifting of the weight of the livestock. * * *.” 


This section, as amended by LB 339 in 1955 now reads: 


«cs * * Provided, that any truck, truck-tractor, semi-trailer, or 
trailer, carrying only a load of livestock, may exceed the maximum 
load with tolerance on only one axle, or on only one group of axles 
where the distance between the first and last axle of said group 
of axles is six feet or less, if the excess load on said axles or on 
said group of axles is caused by a shifting of the weight of the 
livestock by said livestock, and if the vehicle or combination of 
vehicles is within the maximum gross load with tolerance. * * *.” 


A comparison of these two laws discloses that the 1955 amendment 
actually follows our earlier opinion on the subject, and strengthens 
the enforcement of the law. The 1953 law permitted exemptions for 
vehicles carrying a load of livestock. The 1955 law permitted the ex- 
emptions for vehicles carrying only a load of livestock. The 1953 law 
permitted the exemptions when the excess weight was caused by a 
shifting of the weight of the livestock. The 1955 law permits exemptions 
if the excess load is caused by the shifting of the weight of the 
livestock by said livestock. The 1953 law permitted exemptions on any 
axle or on a group of axles. The 1955 law permits exemptions on only 
one axle or only one group of axles where the distance between the 
first and last axle of the group is six feet or less. This type of axle 
group is commonly known as a tandem. 
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December 30, 1955. 
SCHOOLS 


School Elections; Adding Names to Petitions Under Section 179-402; 
Qualifications of School Petition Signers; Assessment Date for Motor 
Vehicles Under Section 79-427 


REQUESTED BY: William B. Rist, County Attorney, Gage County, 
Beatrice, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 
QUESTION: 1. Where a petition is filed with a county superin- 


tendent under section 79-402, may names be added 
thereto after such filing? 


CONCLUSION: 1. No. 


QUESTION: 2. In determining the qualifications of individuals 
who have signed such petitions, from what date is 
the 40-day residence requirement computed? 


CONCLUSION: 2. From the date of filing of the petition. 


QUESTION: 3. In determining the property assessment quali- 
fication under section 79-427 of individuals who own 
no property other than an automobile, on what date 
may an automobile be said to be assessed? 


CONCLUSION: 3. On the date the tax is paid. 


Your questions deal with that part of section 79-402, as amended, 
which provides: . 


“The county superintendent shall create a new district from 
other districts, or change the boundaries of any district upon peti- 
tions signed by fifty-five per cent of the legal voters of each dis- 
trict affected. A signing petitioner shall not be permitted, after 
the filing of the petition, to withdraw his name therefrom. * * * 
Before the county superintendent authorizes any changes as pro- 
vided in this section, the county superintendent must fix a date for 
a hearing and give all interested parties an opportunity to be heard 
at such hearing.” 


Since section 79-427 requires that legal voters shall have resided 
in the district forty days, you ask whether the forty days are com- 
puted from the date of the filing of the petition, or from the date upon 
which the County Superintendent considers and acts upon the petition. 
You further inquire whether legal voters who did not sign the original 
petition may do so after the petition has been filed with the Superin- 
tendent and prior to the time any action has been taken thereon. 


We think that the above questions are answered by the case of 
Ayres v. Moan, 34 Neb. 211, 51 N.W. 830. That case involved an attempt 
to relocate a county seat, the statute requiring that a petition be pre- 
sented to the county commissioners, signed by resident electors of the 
county equal in number to three-fifths of all the votes cast in the 
county at the last general election. Those favoring the relocation had 
filed a supplemental petition containing additional names. The Court 
said: 
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“* * * The theory of the law is that a petition containing the 
names of all resident electors of the county who may desire the 
submission of the question shall be presented to the county board. 
* * * The law does not contemplate a supplemental petition. * * * 
So in this case, the petitioners must present their full petition at 
the outset. If after a fair examination of the petition it is found 
to contain the necessary number of signatures of resident electors, 
it will be the duty of the board to call an election. If it does not 
contain such number, then it is the duty of the board to refuse 
to call the same. A contest of this kind is nearly always attended 
with some irritation, and animosities are liable to be engendered 
which may require years to allay. * * *.” 


The above case was cited with approval in Hoffman v. Nelson, 
1 Neb. (Unoff.) 215, 95 N.W. 347, where the Court said: 


“We find in the case of Ayres v. Moan, 34 Neb., 210, a holding 
that the petitioners must present their full petition at the outset. 
Inasmuch as a petition signed by legal electors of the county to 
the number of at least three-fifths as many as there were votes 
cast at the last general election is necessary to give the county 
board any jurisdiction, this seems a reasonable requirement. * * *.” 


In view of the foregoing, we are of the opinion that names may 
not be added to the petitions after they are filed, and that petitioners 
must present their full petition at the outset. We are aware that a 
different procedure was followed in Cacek, v. Munson, 160 Neb. 187, 
69 N.W. 2nd 692, but the decision in that case was in no way based 
upon that fact, and in any event there were sufficient signers without 
the added names and supplemental petitions permitted there. 


With reference to computing the 40-day residence requirement, the 
above cases imply that signers of the petitions must have been legal 
voters at the time the petitions were submitted. In addition, we think 
that the language of section 79-402 in itself requires that signers be 
legal voters at the time the petition is filed. It provides for petitions 
“signed by Fifty-five per cent of the legal voters”, and does not pro- 
vide for petitions signed by legal voters “or those who may thereafter 
become legal voters before the County Superintendent acts upon the 
petition”. We also invite attention to section 79-404 which requires 
a list of all the legal voters in the district to be given to the county 
superintendent when the petition is presented. We think that section 
to be a further indication of a legislative intent that the sufficiency 
of petitions was to be determined as of the date of their filing. 


Your final question relates to that part of section 79-427 which sets 
up the requirement for school electors that they shall own real or 
personal property “that was assessed in the district in his name at the 
last annual assessment”. You then present two fact situations, and 
in each case ask whether the individual would meet the above qualifica- 
tions as of January 5, 1956. The first situation is where an individual 
obtains his 1956 automobile registration and pays the 1956 tax on the 
ear prior to January 5, 1956; and, the second is the case of the resident 
whose only property is an automobile which was registered in 1955 
and the 1955 tax paid thereon, but who has not re-registered the car 
and paid the 1956 tax thereon prior to January 5, 1956. 


We are of the opinion that in both of the above situations the 
resident would have met the property assessment requirement of section 
79-427. On January 10, 1955 this office held that an automobile was 
assessed within the meaning of that section as of the date on which 
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the tax was paid on the car. Up until the time of the passage of the 
1953 act providing a new method for taxing motor vehicles, they were 
assessed at the same time as other personal property, and anyone who 
owned a car and nothing else could meet the assessment requirement 
of section 79-427 by listing his car for assessment. We do not think 
that the legislature by adopting the new method of taxing motor ve- 
hicles intended thereby to disenfranchise individuals who owned no 
assessable property other than a car. 


In determining the date upon which a car should be considered 
to be assessed it is of course true that the assessor may send you a 
tax statement on a car as early as November 1 covering taxes thereon 
for the succeeding year, but that fact alone cannot be considered con- 
clusive that there has been an assessment, because if you no longer 
own the car you do not owe the tax, thus presenting a situation which 
differs from other personal property where the tax is owing even 
though you may have disposed of the property. The only point of time 
at which a tax is actually due upon a car is at the time the owner pays 
the tax, usually at the time of registration. Thus cars are actually 
assessed and taxed annually at the time the tax is paid. The tax must 
be paid prior to registration, and renewal registrations must be accom- 
plished prior to March 1 of each year to avoid delinquency. (Sec. 60-310, 
as amended). If an individual has not registered his car by March 1, 
and has no other property subject to assessment, he would be unable 
to meet the property assessment test in section 60-427. 


In the specific situations which you present, the individual who 
paid his 1956 car tax prior to January 5, 1956 would therefore have 
property which was assessed at the last or most recent assessment, and 
the same would be true on that date of the individual who had paid 
his 1955 car tax but had not yet renewed his registration and paid the 
tax for 1956. 


January 3, 1956 
NEBRASKA RETIREMENT FUND FOR JUDGES 
Fee When More Than One Cause of Action 


REQUESTED BY: Robert R. Moran, Box Butte County Attorney, 
Alliance, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTION: When a petition is filed with the Clerk of the Dis- 


trict Court which contains more than one cause of 
action, what amount should be taxed as judges re- 
tirement fund fee? 


CONCLUSION: Only one fee of one dollar is to be taxed as judges 
retirement fund fee. 


Section 3, of L.B. 38, Laws of Nebraska, 1955, page 246, states in 
part as follows: 
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“* * * A judges retirement fund fee of one dollar shall be 
taxed as costs in each civil cause of action or proceeding filed in 
the district courts * * *.” 


In an opinion given to Eugene F. Fitzgerald, County Attorney of 
Douglas County, under date of June 16, 1955, we held that the term 
“proceeding” as used in the above quoted section was intended to apply 
to all original filings but that it does not apply to subsequent pro- 
ceedings filed in the same case. We enclose herewith a copy of said 
opinion. 


Similarly, it is our opinion that the intent of the legislature was 
that the fee of one dollar be taxed for each “action” or “suit” which 
was filed. While “action” and “cause of action” do not strictly and 
technically have the same meaning they are sometimes held to be 
synonymous. Otto v. Village of Highland Park, (Mich.), 169 N.W. 904. 


Therefore, only one fee of one dollar is to be taxed in an action 
even though it is a tax foreclosure brought under section 77-1904 and 
is based upon numerous tax sale certificates, tax deeds or tax liens, or 
is an action brought under section 25-701. 


January 5, 1956 
TAXATION 


Deductions from Value of Corporate Stock of Banks, Trust Companies, 
etc., the Value of Property Separately Assessed 


REQUESTED BY: F. A. Herrington, Tax Commissioner, State of Ne- 
braska, State Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: 1. What properties of banks are to be separately 
assessed ? 


CONCLUSION: 1. The property owned by State Banks which is 
required to be separately assessed consists of real 
estate, motor vehicles, and all other tangible per- 
sonal property. In the assessment of National Bank 
Congress has not authorized the States to tax ve- 
hicles or other tangible personal property, therefore 
real estate only is to be assessed. 


QUESTION: 2. What value (actual value, basic value, or as- 
sessed value, [50% of basic value]) of the prop- 
erty separately assessed should be deducted from 
the book value of the capital stock in determining 
the amount to be assessed and taxed as intangible 
property? 

CONCLUSION: 2. The value as shown by the daily statement of 
the bank on March 1, which cannot exceed the 
assessed value; if the book value is less than as- 
sessed value the lesser figure is to be deducted 
from the value of the stock. 


ITs 


Section 77-710, R.R.S. 1943, as amended by L.B. 151 1955, provides 
the method of arriving at the value of the capital stock of banks, in- 
dustrial loan and investment companies and trust companies for pur- 
poses of taxation. Credit is given for property separately assessed and 
that part of the section provides: 


““* * * Whenever any such bank, industrial loan and invest- 
ment company, or trust company shall have acquired real estate 
or other tangible property which is assessed separately, the value 
thereof, as shown by the daily statement of the bank, industrial 
loan and investment company, or trust company, but in no instance 
to exceed the assessed value of such real estate or tangible prop- 
erty, unless the same be higher than the value as carried on its 
daily statement on March 1, in which case the lesser amount, shall 
be deducted from the valuation of the capital stock of the bank. 


ek oe” 


Section 77-711, R.R.S. 1948, is as follows: 


“The taxes provided for in sections 77-709 and 77-710 shall be 
in lieu of all other taxes on tangible property of such bank, in- 
dustrial loan and investment company or trust company, as well 
as all other taxes on the stock or shares of such bank, industrial 
loan and investment company or trust company in the hands of 
the individual.” 


This section was amended in 1955 by L.B. 254, which stated in 
effect that the intangible tax on the value of the capital stock shall be 
in lieu of all other taxes on both intangible and tangible taxes. This 
office has previously ruled that L.B. 254 was unconstitutional (Opinion 
of Attorney General, April 21, 1955) and prior to that time ruled that 
the word “tangible” contained in section 77-711 was an error and that 
the tax on the capital stock was only in lieu of all other intangible 
taxes. Report of Attorney General, 1947-1948, page 114. This opinion 
further concluded that all tangible property and real estate must be 
separetly assessed for purposes of taxation. Specifically this would 
include motor vehicles, furniture and equipment and other tangible 
personal property owned by the bank, in addition to real estate. We 
adhere to and affirm the conclusions reached in those opinions. 


In the opinion of the Attorney General issued April 21, 1955, it 
was there recognized that Congress has not permitted the States to 
tax tangible personal property of National Banks, therefore these banks 
should not be assessed separately on motor vehicles, furniture and 
equipment and other tangible personal property, nor are they allowed 
credit for the value of such property. 


In answer to your second question we interpret that part of section 
77-710 quoted above to mean that the value of the property separately 
assessed shall be the value as shown by the daily statement of the 
taxpayer on March 1, but this value cannot exceed the assessed value. 
If the value shown on the daily report is less than the assessed value, 
the lesser amount is to be deducted from the value of the corporate 
stock. 


—174— 


January 6, 1956 
GAME, FORESTATION AND PARKS COMMISSION 
Confiscation of Device After Conviction 


REQUESTED BY: Paul T. Gilbert, Secretary, Game, Forestation and 
Parks Commission, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: Where a person is convicted on a charge of violation 
of the game laws in that he exceeded the daily bag 
limit, but where the court fails or neglects to spe- 
cifically order forfeiture of the device used as a 
part or element of such violation, may the device 
be forfeited. 


CONCLUSION: Yes. 


You state that a person was tried and convicted of unlawfully 
killing a game bird in excess of the daily bag limit, but that the court 
refused or neglected to specifically order confiscation. You still hold 
the weapon which was shown to be a part or element of this violation. 


This office has on several occasions considered Section 37-610, and 
we have concluded that a lawful device, used unlawfully, becomes 
subject to forfeiture to the State. Report of Attorney General, 1949- 
1950, page 468; 1951-1952, page 18. On another occasion, this office 
pointed out in an opinion that confiscation was proper only after a trial 
and conviction. Report of Attorney General, 1949-1950, page 690. 


We have never specifically been requested to give an opinion as to 
the right of the State to confiscate a lawful device, used unlawfully 
as a part or element of a violation, where the individual has been tried 
and convicted but the court has not specifically ordered forfeiture. The 
question is, then, does the statute require that before a device which 
has lawful uses may be forfeited to the State, a court must specifically 
make an order to that effect. Section 37-610 provides in part: 


“#* * * All guns and lawful nets while being used illegally 
shall be seized upon the arrest of the person so using them and, 
upon the conviction of such person for the violation of any provision 
of this act, all and every gun and otherwise lawful net so used by 
such person as a part or element of such violation shall be forfeited 
to the State, and delivered to the Game, Forestation and Parks 
Commission to be disposed of as provided by law. * * *.” 


We have been unable to find any precedent for saying that under 
language such as that quoted above a specific order of forfeiture of the 
device is a prerequisite. We are of the opinion that the statute spe- 
cifically authorizes the forfeiture of such a device upon the happening 
of the element of conviction of such person for the violation of the act, 
where the device in question is shown to have been a part or element 
of such violation. 
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January 9, 1956 
SCHOOL DISTRICTS 
Voting Upon Bond Issue. 


REQUESTED BY: Jack H. Myers, County Attorney, Kimball County, 
Kimball, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: A Class I school district properly called a special 


meeting according to the statutes for the purpose 
of selecting a school site, and for the purpose of 
holding an election to issue bonds for the building 
of a new rural school house. At this meeting more 
than fifty-five per cent of the legal voters present 
voted to change the school site. They also voted to 
issue school district bonds in the amount of 
$33,000.00. At the meeting the election was con- 
ducted. The vote was by ballot with the school 
board appointing two judges to collect the ballots 
and canvass the votes. Some question has been 
raised as to legality of the election because of some 
claimed informality in the election because it was 
not conducted according to the procedure followed 
by cities of the metropolitan class. 


CONCLUSION: The school meeting was called according to the 
provisions of the statutes. The election was properly 
conducted and the bonds issued pursuant thereto 
are legal obligations of the school district involved. 


Apparently the only question raised by you is the regularity of 
the actual bond elections and if the bonds are a legal obligation of the 
school district. 


Section 10-701, R.R.S., 1943, provides: 


“The district officers of any school district in Nebraska shall 
have power, on the terms and conditions set forth in sections 
10-702 to 10-716, to issue the bonds of the district for the purpose 
of (1) purchasing a site for and erecting thereon a schoolhouse 
or schoolhouses, or for such purchase or erection, and furnishing 
the same, in such district, (2) retiring registered warrants, and 
(3) paying for additions to or repairs for a schoolhouse or school- 
houses.” 


Section 10-702, R.R.S., 1943, provides: 


“No bonds shall be issued until the question has been sub- 
mitted to the qualified electors of the district, and fifty-five per 
cent of all the qualified electors voting on the question shall have 
voted in favor of issuing the same, at an election called for this 
purpose, upon notice given by the officers of the district at least 
twenty days prior to such election.” 


We asume that sections 10-703 to 10-710, R.R.S., 1943, relative to 


the issuance of the bonds, either have been or will be complied with in 
due course according to the procedure therein outlined. 
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Sections 10-701 to 10-710, relative to the issuance of these bonds 
do not provide for any specific mechanics for the holding of the elec- 
tions. Section 10-702, supra, merely provides that “fifty-five per cent 
of all qualified electors voting on the question shall have voted in favor 
of issuing the same.” 


We call your attention to the fact that this is a Class I district 
where all voters present were well known to each other so there would 
be no opportunity for fraud. The vote was by written ballot and two 
judges were appointed to collect and canvass the votes. This was all 
done in open meeting with the voters present. No objection was raised 
either as to the method of procedure or as to the results. We do not 
believe that the elaborate mechanics employed in the metropolitan cities 
were intended to apply to your present situation. 


We call your attention to State ex rel School District No. 2 of 
Pierce County v. March, 108 Neb. 749, 189 N.W. 283. 


This case arose under the provisions of the statute relative to 
notices to be given for a school bond election. The court ‘held that 
sufficient statutory notice had not been given, but in holding the election 
valid said: 


OR Re 


“As pointed out, there are 542 qualified voters in the district, 
304 of whom voted in favor of the bonds. A clear majority in the 
district voted in favor of the proposition, and, had the notice given 
been published, no other result at the election could have been 
obtained had every elector in the district cast a vote. It is not 
contended, nor is any showing made, that the electors in the district 
were not fully informed of the time, place and purpose of the 
election, nor that any one failed to vote by reason of not receiving 
information that the election was to be held. 


“As we construe the statute (section 6801, as amended), the 
provision for publication of notice is directory. We do not gather 
from the provisions of the act that it was the intention of the 
Legislature that the election should be void, where the notice given 
was not published or was defective. Where the statutory provision 
for notice is directory, failure to give the notice in compliance with 
the statute will not necessarily invalidate the election. If it is 
apparent that the electors generally had actual notice of the time, 
place and object of the election and participated generally at the 
polls, and if the result of the election is supported by such a vote 
that it is manifest no other result could have been possible, even 
though every elector had voted, the election will not be held void 
on the ground that the notice given was not in accordance with 
the statute. * * * 


oe eR ORD 


We also call your attention to Miller v. Mersch, 152 Neb. 746, 46 
N.W. 2d 652. While the facts in this case are not exactly in point, 
our court did hold to the following general principle relative to school 
bond elections: 


“It is the policy of the law to prevent the disfranchisement of 
qualified electors who have cast their ballots in good faith by re- 
quiring only a substantial compliance with the election laws of 
the. state. * * *” 
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From the above two cases our court has held that even ‘“sub- 
stantial” compliance with the statute is sufficient. We believe that 
under the facts stated in your question that the Class I district has 
made “complete” compliance with the statute and the election and the 
bonds issued pursuant thereto are valid. 


January 10, 1956 
SCHOOL DISTRICT 


Long-term Lease of Buildings for School Purposes in Lieu of 
Construction of New Building. 


REQUESTED BY: F. B. Decker, Commissicner of Education, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S, Beck, Attorney General; 
Clarence A. M. Meyer, Deputy Attorney General. 
QUESTION: May a school board of a Class III district under 


existing statutes bind the district to a long term 
lease of a building for school purposes? 


CONCLUSION: No. 


You have asked whether the school board of a Class III district 
may lease a building for school purposes for an extended period of time, 
such as for a period of 15 years. 


It is of course settled in this state that school districts are creatures 
of statute possessing no powers to contract beyond those granted by 
the Legislature. (Fulk v. School District, 155 Neb. 630, 53 N.W. 2d 56). 
We find no statutory authority for a Class III district to lease, rather 
than build, a schoolhouse or its necessary appendages, there being an 
exception in the case of teacherages. (Sec. 79-521, R.S. Supp., 1953). 


Although not fully applicable to your question because of dif- 
ferences in the statutes, we think the following quotation from Griggs 
v. School District, 152 Neb, 282, 40 N.W. 2d 859, indicates that the 
Court would take the position that specific statutory authority is as 
necessary for long-term leases as it is for construction of new school 
buildings: 


“«# * * We think the school board has the implied power in 
an emergency to lease buildings suitable for school purposes, subject 
to any limitations imposed at an annual or special meeting of the 
legal voters of the district. We find no statutory prohibition 
against such action and it would seem that a district school board in 
the furtherance of its duties to provide school facilities is em- 
powered by implication to perform such functions. The changing 
of a school site, the construction of a schoolhouse, or the leasing 
of a building for permanent use must be authorized by the legal 
voters of the district as the statute provides. The leasing of a 
building to be used as a temporary school does not constitute a 
change of the school site within the purview of the statute.” 


In connection with your question, you also asked whether such 
boards might be estopped from entering into such long-term leases for 
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the reason that performance of the contract might extend beyond the 
term of present board members. Our Court has not passed on the 
question with respect to school boards, but has quoted this observation 
with respect to municipal boards: 


“ * * * Tt is well settled that the Legislature may authorize 
municipal boards to enter into contracts which will extend beyond 
their own official term. Whether such board has the implied power 
so to do depends largely upon the nature of the contract. The dis- 
tinction has been thus expressed: ‘A city has two classes of powers, 
the one legislative or governmental, by virtue of which it controls 
its people as their sovereign, the other proprietary or business, by 
means of which it acts and contracts for the private advantage of 
the inhabitants of the city and of the city itself. In the exercise 
of powers which are strictly governmental or legislative the officers 
of a city are trustees for the public and they may make no grant 
or contract which will bind the municipality beyond the terms of 
their offices because they may not lawfully circumscribe the legis- 
lative powers of their successors. But in the exercise of the busi- 
ness powers of a city, the municipality and its officers are con- 
trolled by no such rule and they may lawfully exercise these pow- 
ers in the same way and in their exercise the city will be governed 
by the same rules which control a private individual or a business 
corporation under like circumstances.” (Leidigh v. City of Nebraska 
City, 1388 Neb. 136, 292 N.W. 115). 


January 11, 1956 
SCHOOL DISTRICTS 


Discontinuance of a Class II District. 


REQUESTED BY: F. B. Decker, Commissioner of Education, State of 
Nebraska, State Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 


QUESTION: A Class II district maintains a two-year high school 
only, which is more than fifteen miles away by way 
of gravelled highways to a neighboring town but less 
than fifteen miles if a two and one-half mile graded 
county road is used. Should this two and one-half 
mile graded county road be considered as a reason- 
ably improved highway in determining whether or 
not this school should be discontinued ? 


CONCLUSION: Yes. 
Section 79-701 (5), R.S. Supp. 1953, provides: 


“If for three consecutive years the enrollment of an existing 
Class II district shall be less than fifteen pupils in the case of a 
district maintaining a four-year high school, or less than ten pupils 
in the case of a district maintaining a two-year high school, such 
district shall not continue to operate if such four-year high school 
shall be within fifteen miles on a reasonably improved highway of 
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another four-year high school, or if such two-year high school shall 
be within fifteen miles on a reasonably improved highway of any 
high school.” 


The answer to your question depends entirely upon the interpre- 
tation of “a reasonably improved highway”. 


You state that the highway in question is a county graded road 
and when the weather is good the road is very passable and used regu- 
larly, and in rainy weather it becomes quite muddy and difficult to 
travel. 


In interpreting ‘‘a reasonably improved highway”, there can be no 
question as to the meaning of the words “improved” and “highway”, 
these words are self-definitive. 


We next come to the definition of the word “reasonably”. Funk 
and Wagnalls New Standard Dictionary, 1927, defines it as follows: 
“1. In a reasonable manner. 2. To a reasonable degree or extent; 
fairly; moderately. 3. within reason; properly; legitimately”. (Emphasis 
supplied) 


Reasonableness is a relative or generic term. What might he 
called a reasonably improved highway in our more populous sections 
of the county and on a Federal highway would be entirely different 
than one located in our rural communities. Certainly this road will fall 
within the definition of “moderately” as above defined and the road in 
question is a moderately improved road. 


The Legislature in passing the above statute did not provide for 
a well gravelled road, but merely a reasonably improved road. You 
state that it is only “difficult” to travel in rainy weather—not impass- 
able. 


A Class II district is a district containing a population of less 
than one thousand persons. It therefore must of necessity be one of 
our outlying rural communities and the standards for highways must 
be measured by the standards of that particular community. 


It is our opinion that a county graded road which is used regularly 
and is only difficult to travel in rainy weather, under your statement 
of facts falls within the provision of the statute of a “reasonably im- 
proved highway.” 


January 14, 1956 
COUNTY BRIDGE COMMISSION 
Authority to Contract for Use of Bridge to Carry Pipe Line. 


REQUESTED BY: Paul W. Eagleton, County Attorney, Burt County, 
Tekamah, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Does the Burt County Bridge Commission, a bridge 
commission duly created pursuant to Nebraska law, 
have the authority under the Nebraska statute to 
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enter into an agreement with a pipe line company 
for the construction and maintenance of pipe lines 
upon the bridge which it has constructed and main- 
tains? 


CONCLUSION: Yes. 


Under the provisions of sections 39-868 to 39-872, the governing 
body of a county, city or village may, by resolution, create a bridge 
commission. A commission so created is declared to be a public body 
corporate and politic. It is given specific authority to enter into con- 
tracts necessary or incidental to the performance of its duties and the 
execution of its powers and to establish rules and regulations for ad- 
ministrative purposes. When a bridge commission is established it is 
contemplated that the governing body creating it will delegate to the 
commission the authority to purchase existing bridges, build new bridges 
and to regulate the operation, maintenance, repair, enlargement and 
other similar functions in regard to such bridges. 


Boards and commissions of this nature have such power and au- 
thority as are expressly conferred by statute or which may arise from 
necessary implication. Implied powers are those which are necessary 
to properly perform certain prescribed duties or to efficiently exercise 
specific grants of authority. See 67 C.J.S., p. 378, State ex rel. v. 
Younkin, 108 Kan. 634, 196 P. 620. 


In the exercise of implied authority and in entering into contracts 
“incidental to the performance of its duties” it is apparent that some 
discretion is vested in the commission and ordinarily action taken in 
the exercise of such discretion will not be nullified by the Courts where 
it appears that the board or commission has acted fairly, with proper 
motives and upon valid reasons in the public interest. First Nat. Bank 
& Trust Co. v. Zoning Board of Appeals, 10 A. 2691. (Conn). 


A contract of the nature involved here would appear to be in the 
public interest and for the protection and construction of public prop- 
erty and thus would fall within that category of contracts binding 
beyond the terms of the members of the board making the contract. 
Board of County Com’s. v. Simmons, 151 P2nd 960 (Kan.). 


The Statutes involved have not been the subject of litigation in 
Nebraska, but we have previously stated that a county bridge com- 
mission has authority to pay the registration fee of bonds issued where 
no such specific authority is granted, based on the principle that “the 
commission would have authority to perform all of the auxiliary acts 
that are necessary in order to discharge their general responsibility”. 
Report of Attorney General 1949-1950, page 735. 


A bridge commission is established to provide facilities for the 
transportation of vehicles and people. The transportation of oil and 
gas by pipe line is only a new and different method of making these 
commodities readily available to the public, and we can see no good 
reason for making any distinction between methods of transportation 
where a public structure is involved. Although we cannot categorically 
state that providing facilities for a pipe line are “incidental” to the fur- 
nishing of a means of transportation for vehicles and persons, neither 
can we say that the objective involved in each conflict in any manner. 


If the bridge commission has determined that it is desirable to 
attach a pipe line to a bridge for an adequate consideration it should 
not be prohibited by law from entering into such a contract, provided 
prior commitments or contracts are not affected. 
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January 13, 1956 
FUNERAL DIRECTORS AND UNDERTAKERS 
Advertising Contracts for Services. 


REQUESTED BY: Dr. E. A. Rogers, Director of Health, State Capitol, 


Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 


Homer L. Kyle, Assistant Attorney General. 


QUESTION: Does the “Pre-Arranged Funeral Plan” mentioned 


in the enclosed newspaper advertisement constitute 
a violation of Section 71-1314 (q) R.R.S. 1943? 


CONCLUSION: Such a plan would constitute a violation of Section 


71-1814 (q), R.R.S. 1948, and would afford legal 
grounds for the suspension or revocation of the 
funeral director entering into such agreement. 


Section 71-1314 (q), R.R.S. 1943, provides: 


“The Department of Health shall * * * suspend or revoke 
licenses * * * if the licensee is found guilty by the board of any 
of the following acts or omissions: * * * (q) if the licensee shall 
engage generally in the business of selling or issuing burial con- 
tracts or burial certificates in anticipation of the death of a person, 
or if he shall enter into any contract with another whereby he 
agrees or undertakes to furnish funeral supplies or funeral service 
to persons who have been solicited by such other or who have 
agreed with such other to purchase the same;” etc. 


Accompanying your letter of inquiry is a large newspaper advertise- 


ment from the Sioux City Journal, Sioux City, Iowa, of November 7, 
1955. This advertisement reads in part as follows: 


—_____—-is first to publicly offer a funeral plan in 
advance of need without any carrying charge whatsoever. In fact, 
he does just the opposite—he gives a LARGE DISCOUNT OFF 
on all prepaid, or monthly payment plan pre-arranged funerals. 


“Never before has there been made public such a time pay- 
ment or pre-paid pre-arranged funeral plan without interest or 
carrying charge. 


“Many older people are not insured, some of them live alone, 
others with very busy relatives who have no time to give careful 
thought to such matters. It is comforting to know that all such 
arrangements can be planned thoughfully and leisurely by the 
person most concerned, and that these arrangements are in TRUST. 


“The majority of family men and women make wills. In the 
same understanding spirit they are now making a ——— 
Pre-Arranged Funeral Plan too, for they realize that by so doing, 
they are relieving their family of future responsibilities, and at 
the same time are assured that their own personal wishes in all 
details will be faithfully fulfilled. 


“Your inquiries are invited. A visit to either of our two 
funeral homes will afford personal attention to your questions about 
details, procedures, and laws governing funerals. Siouxlanders 
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have learned to consider —--—-__—-—_—. the authoritative source 
for all such information. * * *.” 


The advertiser, —————————_ is a licensed funeral director and 
undertaker in Nebraska, and the advertisement from which the fore- 
going is quoted, while published in an Iowa newspaper, is presumably 
circulated and read in the state of Nebraska as well as in Iowa. 


The advertisement above quoted is, perhaps purposely, left some- 
what vague and indefinite as to the terms and conditions of the 
“Plan”, but it does clearly constitute an invitation to the public to 
enter into an arrangement or “trust” agreement whereby, for a dis- 
count, the funeral director will furnish funeral services for the person 
designated in the plan in accordance with the plan and arrangements 
entered into prior to such person’s death. 


Such plan or arrangement would, in our opinion, constitute a 
clear violation of the provisions of Section 71-1314(q) above quoted. 
It would be an agreement or undertaking ‘to furnish funeral supplies 
or funeral service”, which is prohibited by the statute. We cannot see 
how any other reasonable import could be attached to the language 
of the advertisement. 


It may be contended that the mere advertising of such a plan or 
agreement does not constitute a violation of Section 71-1314(q) and 
that the violation can only occur when such a plan or agreement is 
actually entered into by the parties. In answer to such a contention 
I would point out that Section 71-1314(q), R.R.S. 1943, also makes 
“false or misleading advertising as a funeral director’ a ground for 
the suspension or revocation of his license. It is our opinion that the 
advertising of a plan or agreement which the advertiser cannot legally 
enter into constitutes false and misleading advertising. 


Under date of January 14, 1955, this department issued an opinion 
to Thomas R. Pansing, Director of Insurance, to the effect that a 
funeral director might lawfully act as an insurance agent to sell policies 
of insurance payable solely in money to the public, and that such 
insurance policy on the life of the insured would not constitute a 
violation of the provisions of Section 71-1314(q), R.R.S. 1943. The 
ruling was based on the opinion that as long as the insurance policy 
was payable solely in money it did not constitute a contract or agree- 
ment for the sale of funeral supplies or services. However, that opinion 
does not apply to the facts here presented. 


January 19, 1956 
COUNTY BOARD 


Authority to Fix Pay and Vacation Periods of Employees of Other 
County Officers. 


REQUESTED BY: Leonard J. Germer, County Attorney, Hebron, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L, Kyle, Assistant Attorney General. 
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QUESTION: 1. Is authority vested in the elected county official 
or in the county board to determine whether em- 
ployees of such county officials may be given ad- 
ditional pay in lieu of vacation leave? 


CONCLUSION: 1. Such authority is vested in the elected county 
officials, except as to deputies, but the acts of the 
county official in this respect must be approved by 
the county board, in the exercise of a reasonable 
discretion. The salaries of deputy county officers 
are fixed by the county board. 


QUESTION: 2. Who has authority to designate the length and 
time of leave of county employees? 
CONCLUSION: 2. Each elected county officer has such authority 


as to his own employees, except his deputy, but 
his acts in this respect are subject to the approval 
of the county board in the exercise of a reasonable 
discretion. 


Section 23-1111, R.R.S. 1943, provides: 


“The county officers in all counties shall have the necessary 
clerks and assistants for such periods and at such salaries as they 
may determine with the approval of the county board, whose sal- 
aries shall be paid out of the general fund of the county.” 


Prior to the enactment of L.B. 336 (Chap. 72, Laws of 1955) by 
the 1955 session of the Legislature, Section 23-1114, R.R.S. 1943, provided 
in part: 


“The salaries of all officers, deputies and employees of the 
county, excepting the members of the county board and the county 
judge, shall be fixed at least sixty days prior to the closing of 
filing of certificates of nomination to place names on primary ballot 
for the respective offices;” etc. 


This statute was amended by L. B. 336 enacted by the 1955 Legis- 
lature, by inserting the word “elected” before the word “officers” and 
by striking out the words “deputies, and employees” after the word 
“officers”, so that Section 23-1114 as amended, now reads: 


“23-1114 (1) The salaries of all elected officers of the county, 
excepting the members of the county board and the county judge, 
shall be fixed by the county board at least sixty days prior to the 
closing of filings of certificates of nomination to place names on the 
primary ballot for the respective officers;” etc. (Emphasis sup- 
plied) 


Presumably the purpose of this amendment was to eliminate the ap- 
parent conflict between the provisions of Sections 23-1111 and 23-1114. 


It is our opinion that the matter of salaries and of periods of 
employment are controlled by the provisions of Section 23-1111 above 
quoted. In other words, authority to determine the salaries and vaca- 
tion periods of assistants and employees, except deputies, is vested in 
the respective elected county officers, but subject to the approval of 
the county board. The salaries of deputies of such officers are fixed by 
the county board, as provided in Section 1, subsection (2) of L.B. 336 
(Chap. 72, Laws of 1955) enacted by the 1955 Legislature. 
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The elected county officers, therefore, may fix the salary of each 
employee except his deputy and may determine the vacation period of 
each, and may provide for additional pay in lieu of vacation—provided 
he does not exceed the amount appropriated in the county budget for 
this purpose—but his acts must be approved by the county board. We 
believe, however, that the county board may not be unreasonable or 
arbitrary in disapproving the acts of the elected county officer in these 
respects, but must be guided by a reasonable and sound discretion. 


We enclose a copy of the opinion which you requested. 


January 20, 1956 
PUBLIC POWER DISTRICTS 
Operation in More Than 50 Counties; Interpretation of Section 70-609.01 


REQUESTED BY: Dan §. Jones, Chief, Bureau of Irrigation, Water 
Power and Drainage, State Capitol, Lincoln, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Clarence A. H. Meyer, Deputy Attorney General. 
QUESTION: Whether neither the Platte Valley Public Power 


District nor the Loup River Public Power District 
are individually operating in more than 50 counties, 
but where it is assumed that their joint operation 
under the Nebraska Public Power System extends 
to more than 50 counties, does the State Engineer 
have authority to direct that each of the above dis- 
tricts elect their directors on a state-wide basis 
under section 70-609.01? 


CONCLUSION: No. 


Your question involves the interpretation of the following part of 
sec. 70-609.01, R.R.S., 1943: 


Whenever the State Engineer shall determine, after investiga- 
tion and hearing, * * *, that any district operates or is interested 
by ownership, lease or otherwise in the operation of electric power 
plants, distribution systems, or transmission lines in more than 
fifty counties in the state, he shall be authorized to enter an order 
directing that further operation of the district shall be conditioned 
upon the amendment by the district in the petition for its creation 
to provide for a board of directors consisting of seven members, 
to be reduced or increased to that number and to be elected in 
the manner provided by section 70-614.01. * * *,” 


Certain facts have been submitted to you indicating that the Loup 
River Public Power District and the Platte Valley Public Power and 
Irrigation District by virtue of their participation in the Nebraska 
Public Power System may be operating, or interested by ownership, 
lease or otherwise, in operations in more than 50 counties, and the 
question therefore is whether those two districts must proceed to elect 
their directors on a state-wide basis, rather than from within the 
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counties comprising their “districts”. It is agreed that if the operations 
of each of the two named districts is taken separately, neither can be 
considered as operating in more than 50 counties. Assuming therefore 
that their combined operation covers more than 50 counties, do you by 
reason thereof have authority to order the individual districts to elect 
their directors on a state-wide basis? We are of the opinion that you 
do not. 


In interpreting a statute it is well established that the controlling 
consideration is the legislative intent, so it is necessary to determine 
whether the Legislature intended that the statute above quoted should 
apply to the situation assumed here. In this connection we first call 
attention to the fact that in section 70-609.01 the Legislature used the 
singular term, “any district”, and did not refer to “any combination 
of districts’. On the other hand, in another section of the act, we find 
this language used: 


“Any district that is interested by ownership, lease, or other- 
wise in the operation of electric power plants, distribution systems, 
or transmission lines, either alone or in association with another 
district or districts, in thirteen or more counties in the state * * *,” 


(Sec. 70-628.91; Laws, 1955, p. 844). 


The failure of the Legislature to include in section 70-609.01 the 
language which we have emphasized in the immediately preceding quo- 
tation is an indication of an intention that section 70-609.01 shall be 
applicable only where a district in and of itself is operating in more 
than 50 counties, for legislative intent is expressed by omission as well 
as by inclusion. (Ledwith v. Bankers Life, 156 Neb. 107, 120). 


It is also established in this state that legislative intent may be 
gathered from the reason for enactment of a particular statute, and 
“from the meaning of the language used, in the light of the necessity 
for or reason of the enactment and the objects sought to be attained”. 
(Placek v. Edstrom, 148 Neb. 79; Howell v. Fletcher, 157 Neb. 196). 
Legislative committee statements may be used in determining such 
intent. (Ivaldy v. Ivaldy, 157 Neb. 204). And courts may have recourse 
to historical facts, or general information, in order to aid them in- 
terpreting the provisions of an act. (Richter v. City of Lincoln, 136 
Neb. 289). 


In the light of the foregoing principles we first call attention to the 
following excerpts from the September 27, 1944 report of the Nebraska 
Legislative Council Sub-Committee on Public Power, Walter R. Raecke, 
Chairman: 


“On May 1, 1940, the three districts (Platte Valley, Loup, 
Central) entered into a joint operating agreement, whereby the 
Nebraska Public Power System was established. * * *.” (p. 12) 


“Under this arrangement, the three districts remain separate 
legal entities, each with its own Board of Directors, and its separate 
managerial staff. * * * 

“eee RE 

“* * * By legislative enactment of 1943, (sec. 70-609.01) the 


entire state, exclusive of five eastern counties now served chiefly 
by a privately owned power company, was divided into seven dis- 
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tricts for the purpose of electing a seven member board to govern 
Consumers. * * *.” (p. 14) 


We think that the language underlined its competent evidence in- 
dicating that the legislature regarded section 70-609.01 as being ap- 
plicable only to such districts as Consumers, which alone and not 
in combination with other districts operates in more than 50 counties. 


It is also to be noted that the Nebraska Public Power System was 
in operation before the passage of the present section 70-609.01, and 
yet the committee report on that section (L.B. 248) states: 


“Legislative Bill 248 proposes to amend the statute relative 
to the organization of the Consumers Public Power District. The bill 
provides for a board of seven directors to be elected by the people 
according to our judicial districts.” 


No mention is made in the report of either the Platte Valley or 
the Loup District, although their scheme of operation was basically 
similar in 1943 to their present operation. 


We regard all of the foregoing as being sufficient to establish the 
intention of the legislature, and we would therefore advise that until 
such time as you find that an individual district alone, and not in 
association with another district or districts, is operating in more than 
50 counties you have no jurisdiction to proceed under section 70-609.01. 


January 19, 1956 
ELECTIONS 
Nomination of Candidates for Member of Board of Education 


REQUESTED BY: Freeman B. Decker, Commissioner of Education, 
State Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: What is the proper procedure for the nomination 
of candidates for the office of member of the Board 
of Education of a Class III district operating in a 
city of the first class under City Manager form of 
of government? 


CONCLUSION: The method is outlined by section 32-524, R.R.S. 
1943. 


You request that we advise you as to the method of procedure for 
nomination and election of members of the school board of a Class III 
district operating in a city of the first class under City Manager form of 
government, We note that the inquiry made of you suggests that the 
candidates be nominated in the manner set cut in Chapter 19, section 
621 through 627, R.R.S. 1943. 


Section 19-621 through 19-627 pertain by specific reference to the 
nomination of councilmen under the City Manager plan, and those 
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provisions may not be extended by implication to cover the nomination 
of members of the school board. 


Section 79-803.02, R.S. Supp. 1953 states the method of election 
of the officials you describe, but does not outline the manner of nom- 
ination. We have examined all of the pertinent statutes and conclude 
that the manner of nomination of such members‘of the Board of Edu- 
cation is that provided by 32-524, R.R.S. 1943. We do not overlook the 
provisions of 32-535, R.R.S. 1943, as amended by L.B. 80, section 10, 
Laws, 1955. While that section does refer to.a method of nomination, 
we do not find an applicable provision in Chapter 79 as is referred to 
in that section. It is, therefore, our opinion that the safe and proper 
method is to follow section 32-524, R.R.S. 1943. 


January 25, 1956 
BOARD OF CONTROL 


Disposition of Funds Derived from Sale of Confections and Other Items 
of Similar Nature in State Institutions. 


REQUESTED BY: Board of Control, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: Should funds derived from the sale of confections 


and other similar items in state institutions be re- 
mitted to the State Treasurer or should these funds 
be controlled and disposed of by the Superintendent 
or other head of the institution involved? 


CONCLUSION: These funds should be remitted to the State Treas- 
urer and paid out upon proper voucher and warrant. 


We are informed that some, if not all, state institutions under 
direction of the Board of Control operate what are commonly known as 
“snack-bars” in which are sold candy, soft drinks and similar items. 
At the present time the profits from these operations are under the 
control of the superintendent or other person in charge of the institution 
and these funds are spent for equipment of various kinds for the 
comfort and entertainment of the inmates. 


We are not informed of the exact nature and extent of these 
operations, but it can be assumed that these stores are operated within 
the institution, on state property, and that the labor involved is per- 
formed by inmates or state employees or a combination of both. It is 
our further understanding that the patrons of these stores consist of 
both inmates and members of the general public who visit the insti- 
tutions. 


It is our opinion that the Legislature has not specifically provided 
the manner in which the funds from these stores shall be handled. 
However, we believe this activity is controlled by Section 83-129, R.R.S. 
1943, which provides: 
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“All moneys derived from amy source in any institution con- 
trolled by the Board of Control shall be remitted to the State 
Treasurer by the proper executive officer on the first day of each 
month, Detailed reports showing the source of all moneys received 
shall be made to the board every thirty days.” (Emphasis supplied). 


This general statute is subject to an exception which, it might be 
contended, should be applied here. Section 84-710, R.R.S. 1943, provides, 
in part: 


“* * * The head of any institution receiving, from any source, 
funds to be held in trust and expended for the benefit of any inmate 
thereof, shall not be required to pay such trust funds into the state 
treasury as provided herein, but shall, at the end of each month, 
file with the Auditor of Public Accounts a detailed and attested 
statement of all such moneys received and expended by him or her.” 


It is clear that this section applies to funds received for the benefit 
of particular inmates, such as might be received from relatives or 
guardians to be used to buy clothing or other commodities for that 
particular person, or to be spent by the inmate at these institution 
stores. In such cases the head of the institution is designated as trustee 
for those special funds and they need not be deposited with the State 
Treasurer. These funds are not actually received by the institution 
nor are they derived in any manner from the state or from state ac- 
tivities. We are unable to determine that the two types of funds are in 
any way comparable. Nor do we think the procedure applicable to the 
Emergency Revolving Fund established under Section 83-130, R.S. 
Supp. 1953, is in any way controlling, since this fund consists entirely of 
money appropriated by the Legislature. 


We are of the opinion, that, under existing legislation, funds re- 
ceived from institution stores in the same category as funds received 
from the sale of agricultural or other products grown or manufactured 
at a state institution and that such funds should be remitted to the 
State Treasurer and disbursed by voucher and warrant. The Board of 
Control does have authority to delegate to the chief executive officer 
or steward the responsibility of making purchases out of this fund 
under Section 83-140, if they could be classified as “emergency or 
minor purchases”. 


January 30, 1956 
DEFINITION OF INSTRUMENTALITIES OF THE ARMED FORCES. 


REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
John H. Binning, Assistant Attorney General. 
QUESTION: Within the meaning of Section 53-160.01 of the Ne- 


braska statutes, the Commission would like to know 
exactly what constitutes an instrumentality of the 
Armed Forces of the United States. 


CONCLUSION: The tax exemption provided by Section 53-160.01, 
Neb. R.S. 1943, as amended, applies only to Army, 
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Air Force and Marine Post or Base exchange ac- 
tivities and to Navy Ship’s Stores which conform to 
the following requirements: 


1. Are located and operated solely on property of 
the federal government. 


2. Are established under authority of federal statute 
and service regulations for the disposition at retail 
of commodities, including beer, to the general class 
of persons in the military service, regardless of 
rank, and their dependents. 


3. Are not voluntary associations or organizations 
of members of the Armed Forces and/or their de- 
pendents. 


Statements before the committee of the Legislature considering 
L.B. 232 (now 53-160.01, Neb. R.S.) on March 6, 1951, clearly indicates 
those supporting the bill stated. 


“ 


. exemptions would be limited to such Armed Forces as 
Army, Navy, Air Force and Marine Corps exchanges.” 


In considering this section of the Nebraska statute, it appears that 
the Legislature intended that all taxes permitted by Acts of Congress 
of the United States on sale of alcoholic liquor, other than distilled 
spirits and wine, should be levied and paid; the last portion of Section 
53-160.01, Neb. R.S., providing 


... except those state excise taxes which may be specifically 
authorized by the various Acts of Congress of the United States.” 


Your attention is directed to 61 U.S. Statutes at Large 641; 4 
U. S. C. 105-110, popularly classified as the “Buck resolution”, which 
was enacted by the United States Congress prior to the enactment of 
58-160.01 by the Legislature of the State of Nebraska. It provides that 
persons are not relieved from the liability for pa;ment of state taxes 
because they are located in whole or in part within a federal area, but 
specifically provides the exception that the provision authorizing State 
taxation does not 


“ 


. .. authorize the levy or collection of any tax on or from the 
United States or any instrumentalities thereof,....”’ 4 U. S.C. 
107a. 


An examination of numerous cases dealing with a definition of 
“federal instrumentalities”, “instrumentalities of the United States” and 
the like, has resulted in a uniform finding that post exchanges located 
and operated on property of the federal government are instrumentali- 
ties of the federal government or of the Armed Forces. U.S. vs. Query, 
37 F. Supp. 972, affirmed 121 F. 2d, 631; Falls City Brewing Co. vs. 
Reeves, 40 F. Supp. 35; Standard Oil Co. of Calif., vs. Johnson, 316 
U.S. 481. 


An examination of other cases fails to disclose any instance where 
an Officer’s Club, N. C. O. Club, or other association of particular 
groups or specific members of the Armed Forces, with or without their 
dependents, have been classified in any manner as an instrumentality 
of the Armed Forces or of the United States. This matter of such volun- 
tary organization is, by implication, excluded from the classification of 
such instrumentalities in the case of Falls City Brewing Co. vs. Reeves, 
supra. 
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In this matter, it appears that the available evidence of Legislative 
intent, along with the definition contained in applicable cases, would 
agree with the standards of the conclusion stated hereinbefore. 


An examination and comparison of the statute of the United States, 
specifically the Buck resolution, and those of the State of Nebraska 
are further harmonious to the extent that taxation is limited to those 
transactions other than those carried on by instrumentalities of the 
United States; and, further, that all available material on this subject 
is harmonious with and would tend to support the above conclusion 
with its stated standards. 


February 20, 1956 
PUBLIC RECORDS 


Authority to Microfilm and Destroy Original Records of State 
Government 


REQUESTED BY: His Excellency, Victor E. Anderson, Governor of 
the State of Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: What records of state government may be micro- 


filmed and the originals destroyed? 


CONCLUSION: In certain instances originals must be retained. In 
other instances, problems of legal evidence make 
doubtful the advisability of following such course, 
the entire problem suggests a need for comprehen- 
sive legislation. 


You have requested, in broad terms, that we advise you as to 
whether the various public records required to be kept by the different 
departments of state government may be microfilmed and the originals 
destroyed. 


This problem is one of many facets. On the whole we believe that 
such action is of at least questionable advisability, especially in certain 
departments. 


We might generally classify the statutes pertaining to the keep- 
ing of records somewhat as follows: 


1. Those which apparently require that originals be kept intact 
in an office: 


2. Those which require documents such as pleadings, orders, rules, 
regulations and other papers to be filed in an office; 


3. Those which require an officer to record, or keep a record, 
of certain proceedings or filings; and 


4, Those which combine two or more of the above, 
The type of statute expressing the third category, supra, is the least 
doubtful, and may in some instances afford a proper place to put micro- 
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filming into effect. Clearly the first category is of a type where 
microfilming, and subsequent destruction of originals, would not seem 
permissible. Where the statute is of the type expressing the second 
category, the problem of presenting evidence of such filings in future 
legal proceedings is not one which can be answered with certainty. 


Without any attempt to exhaust all of the statutes, we point out 
some of the recording provisions and where they appear to fall within 
the above categorization: 


1. 84-505, R.R.S. 1943 (Secretary of State); 71-612, R.S. Supp. 1955 
(Vital Statistics); 75-111, R.R.S. 1943 (Railway Commission) ; 


2. 53-107 and 114, R.R.S. 1943 (Liquor Commission) ; 84-302, R.R.S. 
1943 (Auditor of Public Accounts) ; 


8. 60-308, R.S. Supp. 1955 (Motor Vehicle Department); 48-157 
and 167, R.R.S. 1943 (Workmen’s Compensation Court); 33-105, R.R.S. 
1943 (State Engineer); 72-201, 203 and 205.04, R.R.S. 1943 (Board of 
Educational Lands and Funds); 8-116, R.R.S. 1943 (Banking Depart- 
ment); 81-507 and 525, R.R.S. 1943 (Fire Marshall); 44-112, R.R.S. 
1943 (Board of Control); 83-408 (Penitentiary) ; 


4. 33-105, R.R.S. 1943 (State Engineer). 


Where pleadings, orders, rules, regulations, etc. are required to be 
filed in an office, the problem arises as to how to make proof of these 
filings by secondary evidence in other legal proceedings. Section 25- 
1279, R.R.S. 1943, provides: 


“Duly certified copies of all records and entries or papers be- 
longing to any public office, or by authority of law filed to be kept 
therein, shall be evidence in all cases of equal credibility with the 
original records or papers so filed.” 


If original records are microfilmed and then the originals destroyed, 
would a certified copy of what is revealed on the microfilm record of an 
office be evidence of equal credibility with the original so filed? In 
other words, the question may be posed, is a certified copy of a photo- 
graphic copy, for the purposes of evidence, the same as a certified copy 
made from the actual original? There are states which have avoided 
this problem by legislating to the effect that the microfilmed copy 
shall be deemed an original record for all purposes. See, for instance, 
Ch. 57, Art. 1, Sec. 7a, Code of West Virginia. 


Section 25-1281, R.R.S. 1943, provides that in all cases where an 
instrument or document is required by law to be copied or recorded in 
any public record in any public office, the officer in charge may use 
photographic processes to reproduce upon the pages of the public records 
a true copy of the original instrument or document to be recorded, and 
may likewise use any such photographic process for the making of 
certified copies of such public records. This statute authorizes a micro- 
filming process where the instrument is by the terms of the pertinent 
statute to be copied or recorded in any public record. Statutes which 
require orders, pleadings, rules, regulations, etc., to be filed and main- 
tained are not the same thing. In Bergeron v. Hobbs, 96 Wis. 641, 71 
N.W. 1056, it was said that the word “filing” and the verb “to file” 
include the idea that paper is to remain in its proper order on file 
in the office. A paper is said to be filed when it is delivered to the 
proper officer, and by him received to be kept on file, so that the mere 
recording of the articles of incorporation of a proposed county agricul- 
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tural society is not a filing within the requirements that a certificate 
of organization shall be filed in the office of the register of deeds. 
Bergeron v. Hobbs, supra. 


When we look to the statutes to determine what authority there 
is for the destruction of records, we find that section 84-713, R.R.S. 
1943 authorizes certain officers named “to destroy any useless accumu- 
lations of records, files or correspondence in their care and custody”. 
upon receipt of the written consent and advice of the Governor and 
Attorney General. What can be said to be a “useless” accumulation 
of records? We have already called attention to the evidentiary problem 
which is raised with respect to certain documents that are required to 
be filed. Under all of the circumstances, the only safe manner of ad- 
vising you is that the authority to destroy useless accumulations of 
records is merely an authority to destroy accumulations of records 
where it is certain that the records have no further value at all, or, 
if the records are to be microfilmed and then destroyed, that the micro- 
filmed copies will be of no less legal value than the originals would 
have been had they been retained. 


In any consideration of the destruction of records considered useless, 
it should be noted that sections 82-104 and 105, R.R.S. 1943, require 
that the State Historical Society be given an opportunity to preserve 
and retain any such records deemed to be of historical interest. 


In summary, we believe that there are some places where records 
must be retained in their original form; there are others where we do 
not deem it advisable to microfilm and destroy originals in light of 
existing laws of evidence; and there are others where microfilming 
and destruction of records might be appropriate. Each instance would 
need to be examined under its own circumstances. We do believe that 
the best solution to this entire problem of the mounting accumulation 
of governmental records lies in the direction of some process such as 
microfilmed copies. However, we deem it highly advisable that the 
Legislature adopt a comprehensive act which would establish a syste- 
matic method for photographing all records; which would provide that 
such photographs, micro-photographs or photographic film shall be 
deemed to be an original record for all purposes, including introduction 
in evidence in all courts or administrative agencies; which would pro- 
vide that a transcript, exemplification or certified copy thereof shall, 
for all purposes recited therein, be deemed to be a transcript, exempli- 
fication, or certified copy of the original; and which provides that when- 
ever photographs, microphotographs, or reproductions on film have been 
made and put in conveniently accessible files, and provision has been 
made for preserving, examining and using the same, the respective 
heads of the departments, divisions, institutions and agencies of the state 
may, with the approval of a named authority, cause the same to be 
destroyed. 


February 27, 1956 
HOUSING AUTHORITIES 
Right of County to Receive Excess Profits from County Housing Projects 
REQUESTED BY: William G. Blackburn, County Attorney, Hall 
County, Grand Island, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Does L.B. 220, 1955 Session of the Legislature, give 
a county the right to receive excess profits from a 
Housing Authority created by the County? 


CONCLUSION: No. 


The Housing Authority Act was amended by L.B. 220 of the 1955 
Session of the Legislature. That part of the amendment important here 
in Section 3 and appears as Section 19-1009.01, R.S. Supp. 1955. 


“Funds accumulated over and above the requirements of sub- 
divisions (a), (b), (c), and (e) of sub-section (2) of section 19-1009, 
including funds heretofore accumulated, may annually be paid to 
the general fund of the municipality by which the housing authority 
was created.” (Emphasis supplied) 


It appears that a determination of your question involves a defin- 
ition of the word “municipality” as used in this statute. The word is 
not defined in the act itself and in the absence of any such specific 
definition or other indication of the manner in which the word should 
be used, we are bound by the rule announced in Bliss v. Pathfinder 
Irrigation Dist., 122 Neb. 203, where the Court stated: 


“In 43 C.J. 73, it is said: ‘There is a want of harmony in the 
decisions relating to what local subdivisions are embraced by the 
phrase ‘municipal corporations’. There are many public bodies 
which are not corporations in the full sense but resemble them in 
that they have some of the attributes of a corporation, and which 
are therefore called quasi corporations. Some of these are almost 
perfect in their organization and scarcely distinguishable from 
municipal corporations. Others represent the lowest order of cor- 
porate life, with few powers and imperfect organization. Between 
these two extremes are a large number of districts erected as 
agencies of government, of divers names and objects, with varying 
degrees of organization; sometimes styled political, sometimes 
public, sometimes civil; including counties, towns, townships, school 
districts, drainage districts, highway districts, improvement dis- 
tricts, hospital districts, irrigation districts, * * * and all other 
sections of territory delimited and organized for the performance 
of certain governmental functions; * * * such bodies are not ‘mu- 
nicipal corporations’ or ‘municipalities’ in the proper sense’.” 


The same rule was stated in State ex rel. Koontz v. Board of Park 
Commissioners, 47 S.E. 2 689, (W. Va.) where it was said that cities, 
towns, and villages are regarded as true municipalities, but that 
counties, school districts and other similar bodies are not considered 
to be in the same category. 


We recognize that our Court seems to have used the term in the 
broad sense in Nelson v. Metropolitan Utilities District, 137 Neb. 871, 
but it appears that the Court based its decision that the utility district 
was a municipal corporation on the fact that the district had the 
authority to perform all the acts usually performed by a city of the 
metropolitan class, and was therefore entitled to the same classification. 


There are other factors that tend to show that the definition of 


“municipality” should apply only to cities and villages in the section 
involved here. L.B. 220 was introduced primarily for and at the request 
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of the City of Sidney, and the report of the Committee on Government 
stated that it was “needed for the City of Sidney”. See proceedings of 
Committee on Government, April 13, April 21, 1955. 


The title to this act includes the words “relating to cities and 
villages, particular classes’, and the act itself can be no broader than 
its title. State, ex rel. O’Connor v. Tusa, 130 Neb. 528. 


The Constitution of Nebraska separately classifies counties and 
municipal corporations in Articles IX and XI. There is no indication 
that the terms “municipal corporations” or “municipalities” were in- 
tended to include “counties”. 


It is true that L.B. 220 repealed that part of section 19-1009, which 
provided that “no housing authority shall construct or operate any such 
project for profit, or as a source of revenue to the city, village, or 
county”. In other words, the restriction against any such housing 
project being operated for profit to a county was removed. This, by 
itself, would tend to indicate that it was intended that counties could 
receive excess funds from the project. However, the result of the 
repeal of this restriction is as though it had never been passed, and 
if counties are not included in section 3 of L.B. 220, any profits in 
excess of fixed, statutory payments should be applied “to provide a 
reasonable return on the value of the property” under subsection (f) 
of Section (2) of Section 19-1009. Any other conclusion would necessi- 
tate giving a broad, general definition of the word “municipality” as 
used in this act, which we do not find to be justified in view of the facts 
involved and the law applicable thereto. 


February 28, 1956 
SCHOOLS 
Priority of Petitions Requesting Different Methods of Reorganization 


REQUESTED BY: Leonard J. Germer, County Attorney, Thayer 
County, Hebron, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 
QUESTION: Where a petition has been filed for reorganization 


under section 79-426.20, may a county superinten- 
dent thereafter accept and act upon a petition filed 
under section 79-402 which affects the same terri- 
tory? 


CONCLUSION: Unless the petition under section 79-402 is filed 
prior to receipt of an approved plan from the state 
committee under section 79-426.21, the county super- 
intendent may not act upon the petition under 
79-402 until the election has been held on the ap- 
proved plan. 


You state that a petition for reorganization of certain districts 
under the provisions of section 79-426.20 has been filed with your county 
superintendent. How far this particular reorganization procedure has 
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been carried forward is not shown. You ask whether the county super- 
intendent must now accept a petition filed in accordance with section 
79-402 which would affect part of the same territory involved in the 
other reorganization plan. 


The county superintendent should of course accept the petition 
offered in accordance with section 79-402, but its legal effect and the 
right of the superintendent to take action in accordance with the request 
contained in that petition is another matter 


Section 79-426.21 provides in part that, “The proposal, as finally 
approved or as amended, shall be returned to the county superintendent 
who shall call an election * * *.” So as soon as the superintendent re- 
ceives such a proposal, there is no alternative and it is mandatory 
that an election be called by that officer. If the proposal is approved 
by the electors, it is equally mandatory that reorganization be completed 
in accordance with the plan. Since all of the procedural steps for re- 
organization are mandatory once the approved plan has been received 
from the state committee, the county superintendent would not be in 
a position to act on any other petition until the procedures contemplated 
by section 79-426.20 and 79-426.21 had been completed. 


However, if the petition under section 79-402 is filed prior to re- 
ceipt of the approved plan from the state committee, there is nothing 
in the law to prevent the suprintendent from going ahead and holding 
the hearing and entering a proper order under section 79-402. 


March 1, 1958 
ITINERANT MERCHANTS ACT 
Ownership of Trucks as a Prerequisite to Application of Act. 


REQUESTED BY: William G. Line, County Attorney, Dodge County, 
Fremont, Nebraska. 


OPINION BY: Clarence S, Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: An individual operates out of a motel room in a 
town in Nebraska, He buys grain from out of the 
state and sells it in Nebraska. The transportation 
of the grain into this state and to the eventual 
buyers is done by other individuals who own their 
own trucks, but who have no interest in the grain. 
Does the fact that this individual does not own 
his own trucks exempt him from the operation of 
the Itinerant Merchants Act? 


CONCLUSION: No. 


We have concluded from your question that the person involved 
does not come within any of the exemptions set out in Section 60-703, 
R.S. Supp. 1955, and his activities indicate to us that he should be 
licensed under the Act. 
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We think it immaterial that this person does not own the trucks. 
It appears that the individual, firm, corporation, etc., is licensed, and 
not the vehicles used. This conclusion is based upon an analysis of the 
Act itself and the purposes expressed therein. 


One qualifies as an itinerant merchant as a result of his activities. 
Section 60-703. The application for a license must contain certain per- 
sonal information and a description of the vehicles to be used. Section 
60-708. The fee for the license depends on the number of such vehicles 
to be used and the amount of the occupation tax is also based on the 
number to be used. Sections 60-709, 710. We are unable to find any 
reference to ownership of any motor vehicles in any part of the act. 


It is true that Section 60-712, provides for the issuance of a license 
in the form of a card certificate for each vehicle for which issued, but 
this is only for the purpose of determining whether the actual licensee 
has paid the required fee for each vehicle used, and is only a means of 
identification to show that a particular truck is covered by the license 
issued to the applicant. Section 60-714. 


Section 60-703, subsection (3) clearly indicates that a license as an 
itinerant merchant is issued to the person who makes the application, 
without reference to ownership of any motor vehicles. It is equally 
clear that the purpose of the Act is to protect the public against fraud 
in the sale of and payment of goods purchased by requiring a bond from 
the applicant. The amount of the bond is not conditioned on ownership 
or number of vehicles used but is a fixed amount. Section 60-711. 


Our conclusion will result in some inconvenience to the type of 
operation involved here. The applicant who does not own any means of 
transportation will have to include in his application all of those trucks 
owned by others which he leases or intends to lease in his operation 
and his license and occupation fee will be determined by the number 
listed. However, this inconvenience to him is not sufficient to change his 
status as an itinerant merchant, based upon his actual activities. 


March 6, 1956 
DEPARTMENT OF ROADS & IRRIGATION 


Inspection of and Use of Accident Reports in Financial Responsibility 
Cases. 


REQUESTED BY: L. N. Ress, State Engineer, Department of Roads 
and Irrigation, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: Do the provisions of Section 39-764 and 60-505, R.S. 


Supp. 1955, prohibit inspection of and use of motor 
vehicle accident reports in cases arising out of the 
suspension of drivers’ licenses under the Motor Ve- 
hicle Safety Responsibility Act? 


CONCLUSION: No; subject to the limitations contained in Section 
39-764. 
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Sections 39-764 and 60-505, R.S. Supp. 1955, are as follows: 


“The operator of any vehicle involved in an accident resulting 
in injuries or death to any person or damage to the property of any 
one person, including such operator, to an apparent extent of more 
than one hundred dollars shall within ten days, as provided by sub- 
section (1) of section 60-505, forward a report of such accident to 
the Department of Roads and Irrigation, except that when such 
accident occurs within an incorporated city or village such report 
shall be made within twenty-four hours to the police headquarters 
in such city or village or within the time provided by ordinance 
of such city or village, if the report is required by ordinance of 
such city or village, as set forth in section 60-505.01. Every police 
department shall forward a copy of every such report so filed with 
it to the department within forty-eight hours thereafter. The 
department may require operators involved in accidents or police 
departments to file supplemental reports of accidents upon forms 
furnished by it whenever the original report is insufficient in the 
opinion of the department. Such reports shall be without prejudice; 
Provided, that all reports made by an officer of the Nebraska 
Safety Patrol, sheriffs or their deputies, police officers, and vil- 
lage marshals, or made to or filed with such officer in their re- 
spective offices or departments, or with, by, or to any other law 
enforcement agency of the state shall be open to public inspection, 
but accident reports filed with the Department of Roads and Irri- 
gation shall not be open to public inspection. The fact that such 
reports have been so made shall be admissible in evidence solely to 
prove a compliance with this section, but no such report or any part 
thereof or statement contained therein shall be admissible in evi- 
dence for any other purpose in any trial, civil or criminal, arising 
out of such accidents.” Section 39-764. 


“(1) The operator of every motor vehicle which is in any 
manner involved in an accident within this state, in which any 
person is killed or injured or in which damage to an apparent 
extent in excess of one hundred dollars is sustained to the property 
of any one person, including such operator, shall within ten days 
report the matter in writing to the department, except when a 
report is made as provided in section 39-764 or 60-505.01 to the 
local police or police headquarters of a city or village. If such 
operator be physically incapable of making such report, the owner 
of the motor vehicle involved in such accident, report the matter 
in writing to the department. The operator or the owner shall make 
such other and additional reports relating to such accident as the 
department shall require. 


“(2) The deparment may destroy all records referred to in 
subsection (1) of this section (a) when one year shall have elapsed 
following the date of such accident and satisfactory evidence has 
been filed with the department that no action for damages arising 
out of such accident has been instituted during such period, or (b) 
after three years from the date such proof was required when, 
during a period of at least three years next preceding the time the 
department desires to destroy such a record, the department has 
not received a record of a conviction or a forfeiture of bail.” 
Section 60-505. 


The first section above quoted was passed in 1931 and the latter 


in 1949. Each pertained to a separate subject and undoubtedly required 
separate reports to meet the statutory requirements. However, these 
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sections were amended in 1951, and these amendments included refer- 
ences in each to the report which is required in the other. It appears 
that the actual result is that one report to the Department of Roads 
and Irrigation is sufficient to comply with both sections. We are sup- 
ported in this conclusion by the fact that the statutes have been so 
interpreted by the Department for a period of years without Legislative 
interference. See Flint v. Mitchell, 148 Neb. 244, 26 N.W. 2d 816. 


The accident report received by the Department serves a dual 
purpose. It enables the Department to receive information necessary 
for it to develop safety measures and proper highway construction. This 
report is also necessary to determine if the accident reported is one 
which invokes the provision of the Motor Vehicle Safety Responsibility 
Act, found in Sections 60-501 to 60-569. 


Section 89-764 provides that reports filed with the Department. 
shall “not be open to public inspection”. The word “public” has been 
variously defined as something open to the knowledge or view of all; 
something generally seen, known, or heard, without privacy or conceal- 
ment; something open to common use or affecting everyone. Hackney 
v. Commonwealth, 45 S.E. 2d 241 (Va); City of Chicago v. Terminiello. 
74. N. E, 2d 45, (Ill); Black Law Dictionary 3rd Ed., p. 1460. The word 
should be interpreted in each case according to its use and intent. 
Bennets v. Carpenter, 137 P. 2d 780 (Colo). 


With these principles in mind we believe the Legislature intended 
that these reports should not be open to inspection by the public gen- 
erally, or to the curious or to those who would use them for individual 
benefit or profit. However, the prohibition against public inspection 
should not be construed to prevent inspection by any employee of the 
Department or any other department of state government, if necessary 
to properly discharge assigned duties and provided such inspection is not 
inconsistent with the purpose of such reports. 


Where the Department given notice of intention to suspend a 
driver’s license under the Financial Responsibility Act, and injunction 
proceedings are brought against it to prevent such suspension the 
necessary implication of the suit is that the Department has not acted 
according to the provisions of the Act. We know of no reason why any 
responsible employee of the Department should not be allowed to inspect 
the accident report to determine the correctness and legality of its 
order and to protect itself in such action. It would necessarily follow 
that any attorney representing the Department should have the same 
right, and should have access to any record which the Department 
has if proper representation is to be made. It also follows that the 
attorney should use the report in any manner necessary to a proper 
defense, within the limitations next set out. 


Section 39-764 further provides that these reports may be used in 
any action to show that the report itself has been made. This pro- 
vision, together with a consideration of the statutory responsibility 
imposed upon the Department of Roads and Irrigation by the Motor 
Vehicle Responsibility Act, makes it possible to use the report to estab- 
lish that a report was made to the department in pursuance of law 
and in this manner it can be shown that an operator or owner of a 
motor vehicle was involved in a motor vehicle accident resulting in 
bodily injury or death, or damage to the property of any one person to 
an apparent extent in excess of one hundred dollars. 
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March 8, 1956 


CERTIFICATE OF TITLE ACT 
Duty of County Clerk. 


REQUESTED BY: Dale A. Rogers, Assistant Director, Motor Vehicle 
Division, Department of Roads and Irrigation, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 


QUESTION: An owner of a cabin trailer procured a loan from 
X loan company, after executing a lien instrument 
on the trailer. The X loan company kept the certifi- 
cate of title to the trailer, but did not then present 
the certificate together with the lien instrument 
to the county clerk to have the notation of such 
lien made on the face of the certificate of title. 
Thereafter, the trailer owner received a loan from 
the Y loan company and executed a chattel mort- 
gage covering the cabin trailer. That day, the Y 
loan company filed the chattel mortgage in the 
office of the county clerk. The X loan company 
later presented the certificate of title it held and 
its lien instrument to the county clerk with a request 
that its lien should be noted first on the certificate 
of title. Should the county clerk record the lien 
of the X loan company as the first lien? 


CONCLUSION: Yes. 


The Certificate of Title Act was enacted by the Legislature in 1939 
to remedy the shortcomings of the chattel mortgage laws theretofore 
existing, insofar as they affected motor vehicles. See Securities Credit 
Corporation v. Pindell, 153 Neb. 298, 44 N.W. 2d 501. Section 60-108, 
R.S. Supp. 1953, of this act provides that the Department of Roads and 
Irrigation shall issue such regulations as it may deem necessary to 
insure uniform and orderly operation of the act, and the clerks of all 
counties shall conform thereto. Apparently on the basis of this section, 
a county clerk has submitted a question to you, which you have re- 
ferred to this office. The facts appear to be as follows: An owner of 
a cabin trailer procured a loan from X loan company in the amount of 
$350.00 in January, 1955, after executing a lien instrument on a cabin 
trailer. The X loan company kept the certificate of title of the trailer, 
but did not then present the certificate of title together with the lien 
instrument to the county clerk to have the notation of such lien made 
on the face of the certificate of title by the county clerk. Thereafter, 
on November 26, 1955, the trailer owner received a loan in the amount 
of $150.00 from the Y loan company, and executed a chattel mortgage 
covering the same cabin trailer. The same day that this transaction 
took place, the Y loan company filed the chattel mortgage in the office 
of the county clerk. On November 28, 1955, the X loan company pre- 
sented the certificate of title it held and its lien instrument to the 
county clerk with a request that its lien should be noted first on the 
certificate of title. The Y loan company also wants its lien noted first 
on the certificate of title, and the county clerk has asked what the 
next step should be. 
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You have asked what regulation should be issued by the Department 
of Roads and Irrigation with reference to the procedure to be followed 
by the county clerks in a question of this nature. 


The Certificate of Title Act eliminates the practice of filing and 
recording chattel mortgages on motor vehicles and other vehicles cov- 
ered by the act, and substitutes the recording of such upon the certifi- 
cate of title itself. See, Bank of Keystone v. Kayton, 155 Neb. 79, 50 
N.W. 2d 511. Under the provisions of section 60-110, R.R.S. 1943 of this 
act, if a notation of a lien instrument covering a vehicle has been made 
by the county clerk on the face of the certificate of title, that lien 
instrument shall be valid as against creditors of the mortgagor, whether 
armed with process or not, and subsequent purchasers, mortgagees and 
other lienholders or claimants, but otherwise shall not be valid against 
them. The holder of the lien instrument upon presentation of such 
instrument to the county clerk with the certificate of title may have a 
notation of such lien made on the face of such certificate of title. 


The facts submitted by you indicate that the X loan company, 
which made the first loan on the vehicle involved, has kept the certifi- 
cate of title of the trailer, but did not present the certificate of title 
together with its lien instrument to the county clerk until after the 
owner of the trailer received a loan from the Y loan company and 
executed a chattel mortgage covering the same trailer. Our court has 
held that one holding a lien upon such a vehicle must, insofar as he 
can reasonably do so, protect himself and others thereafter dealing in 
good faith, by complying with the applicable laws concerning certificates 
of title. Bank of Keystone v. Kayton, 155 Neb. 79, 50 N.W. 2d 511. 
In order to protect itself completely the X loan company should have 
presented the certificate of title together with its lien instrument to 
the county clerk within a reasonable time. See, Alliance Loan and In- 
vestment Company v. Morgan, 154 Neb. 745, 49 N.W. 2d 593. However, 
the X loan company did retain possession of the certificate of title. 


On the other hand, the Y loan company made a later loan on the 
same trailer, and it has not complied with the applicable laws concern- 
ing certificates of title. It had a duty to recognize the effect of this 
legislation, and it apparently did not ask the owner of the trailer to 
produce his certificate of title. The Y loan company failed to take the 
simple precaution of determining whether the purported owner of the 
trailer held the title to the trailer. The Y loan company simply filed 
the chattel mortgage it held on the trailer, even though our court has 
held that the Certificate of Title Act eliminates the practice of filing 
and recording chattel mortgages on vehicles in the chattel-mortgage 
records. The Y company could not have its lien noted on the certificate 
of title, since it did not have possession of the certificate and could not 
present it to the county clerk when it presented its lien instrument. 


It appears that although each of the loan companies involved did 
not fully comply with the intent of the Certificate of Title Act, the X 
loan company is the only one of the two which presented its lien instru- 
ment together with the certificate of title to the county clerk, and the 
Y company apparently made no effort to ascertain who held the cer- 
tificate of title when it took a chattel mortgage covering the trailer. 


In consideration of all these facts and the intent of the Legislature 
in enacting the Cerificate of Title Act, we conclude that it will insure 
more orderly operation of the act if the county clerk in this situation 
records the lien of the X loan company as the first lien. 
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March 6, 1956 


ELIGIBILITY OF MAYOR OF CITY OF SECOND CLASS TO VOTE 
ON ISSUANCE OF LIQUOR LICENSE 


REQUESTED BY: Lawrence E. Mitchell, Sheridan County Attorney. 


OPINION BY: Clarence S. Beck, Attorney General; 
John H. Binning, Assistant Attorney General. 
QUESTION: 1. Under the provisions of 53-132, Neb. R.S., 1943, 


is the mayor of a city of the second class a member- 
elect of the local governing body? 


CONCLUSION: 1, Yes. 


QUESTION: 2. Under the provisions of 53-132, Neb. R.S., 1943, 
may a mayor of a city of the second class cast a 
vote on the original question of the issuance of a 
Class C Liquor license? 


CONCLUSION: 2. No. 


QUESTION: 3. Under the provisions of 53-132, Neb. R.S., 1943, 
may the mayor of a city of the second class vote 
in the case of a tie on the question of issuance of 
a Class C liquor license? 


CONCLUSION: 3. Yes. 


QUESTION: 4. Under the provisions of 53-132, Neb. R.S., 1943, 
in the city of the second class, if one councilman 
who is a licensee refuses to vote or absents himself 
from the meeting where voting takes place on the 
issuance of a Class C liquor license, would his ab- 
sence or refusal to vote be considered a negative 
vote and create a tie which the mayor would be 
entitled to break by voting? 


CONCLUSION: 4. No. 


QUESTION: 5. Under the provisions of 53-132, Neb. R.S., 1943, 
where a member of a city council is a licensee, 
may he vote on the approval of his license? 


CONCLUSION: 5. No. 


QUESTION: 6. Under the provisions of 53-132, Neb. R.S., 1943, 
where a member of a city council is a licensee may 
he vote on the approval of his competitor’s license? 


CONCLUSION: 6. Yes. 


Your attention is directed to Section 17-110, Neb. R.S., 1943, as 
amended, which clearly provides that a mayor of a city of the second 
class under certain circumstances is a member-elect of the local govern- 
ing body; however, by the terms of this section, the mayor becomes a 
voting member only in the case of a tie vote. 


By the provisions of that section, the mayor may not cast a vote 


on the original question on the issuance of a Class C liquor license, but 
may vote only in the case of a tie vote by the members of the council. 
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The mayor is entitled to vote in such cases where the members of 
the council have voted an equal number of “yes” and ‘no’ votes; how- 
ever, a majority of the governing body elect must favor the granting 
of such a license after the vote of the mayor has been counted, Thus, 
where a four man council votes two “yes” and two “no”, the mayor 
could vote “yes” and his vote would constitute an approval by three of 
the members of the local governing body. If the council had five mem- 
bers and two members voted “yes” and two voted “no” and one absent, 
the mayor’s vote would make a total of three votes which would not 
be a majority of the governing body elect. The governing body elect is 
equal to the number of councilmen in cases where the mayor does not 
vote; the number of the governing body elect, when the mayor does 
not vote, is the number of councilmen plus one for the mayor, The 
mayor is added for the purposes of 53-132, Neb. R.S., 1943, to the 
number of the governing body elect by the provisions of 17-110, Neb. 
R.S., 1943, when all elected council members have voted and the result 
is a tie. 


In regard to the above analysis, your attention is directed to State 
ex rel. Grosshans v. Grady, 23 Neb. 365, 36 N.W, 577, which considers 
the question of the mayor voting in the case of a tie vote by members 
of the council of the city of the second class. 


The subjects covered by questions No. 5 and 6 above have been 
previously considered by this office and an opinion of the Attorney 
General, 1949-1950, p. 68, supports the above conclusions. 


March 12, 1956 
COUNTY FAIR 


Petition for Restricting Location; When Fair Established; Effect on 
County Agricultural Association; Vote Required for Purchase and 
Improvement of Real Estate 


REQUESTED BY: Clifford H. Phillips, County Attorney, Red Cloud, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Richard H. Williams, Assistant Attorney General. 
QUESTION: 1. Can a petition filed under Section 2-222, R.R.S. 


1948, properly restrict the location of a county fair? 
CONCLUSION: 1. No, and the petition is invalid. 


QUESTION: 2. May the county board pay money previously 
budgeted for the construction of permanent improve- 
ments for an agricultural association to that asso- 
ciation where there is pending a petition for a 
county fair? 


CONCLUSION: 2. Yes, however the question is not raised in the 
present instance. 


QUESTION: 3. Under the assumption of question 2, above, could 
the county board refuse to turn over the money 
budgeted? 
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CONCLUSION: 3. No, however the question is not raised in the 
present instance. 


QUESTION: 4. When is a county fair established? 


CONCLUSION: 4. When a proper petition has been filed, the pro- 
position has been approved by a vote of the people, 
and when the county board has appointed the fair 
board. 


QUESTION: 5. Must the voters approve the levy of a special 
tax for purchase and improvement of real estate? 


CONCLUSION: 5. Not for an expenditure of ten thousand dollars 
or less. 


You have requested that we advise you with respect to the inter- 
pretation to be givén certain statutes pertaining to county fairs as 
raised by the following fact situation: 


“The Webster County Agricultural Association has been con- 
ducting a fair at Bladen, Nebraska, for many years. Recently, a 
petition containing signatures of 10% of the qualified voters of the 
county was filed, requesting the organization of a County Fair 
to be held in or near Blue Hill, Nebraska, as provided for in Section 
2-222. 


“For the past three years, Ak Sar Ben has deposited $500.00 
annually in The Commercial Bank of Blue Hill, to be held in escrow 
for the Webster County Agricultural Association, to be matched 
by a like sum and used for the construction of a 4-H Club Calf 
Barn. The Commissioners included $1500.00 in last year’s budget 
to match the $1500.00 furnished by Ak Sar Ben. The Ak Sar Ben 
funds will be lost unless the barn is completed on or before July 1.” 


1. It is our opinion that the petition of ten per cent of the quali- 
fied voters of the county, following the second method of section 2-222, 
R.R.S. 1943 to accept the provisions of sections 2-221 to 2-231, R.R.S. 
1943, may not restrict the location of the county fair grounds if the 
proposal is approved at the election. We are of the further opinion 
that the petition is invalidated because of the condition it includes as to 
the location of the fair. First, it will be noted that section 2-222, supra, 
calls for an unrestricted petition wherein the sole question is the ac- 
ceptance of the provisions of the county fair act. If the proposition 
carries, then the county board is required to establish the county fair. 
The establishment of the fair is accomplished by the formation of the 
county fair board in the manner described in sections 2-224 and 2-225, 
R.R.S. 1943. We think that the intent to be gleaned from this entire 
act is that the power to select the location of the fair is vested in the 
fair board. 


Under the second method, by a petition of ten per cent of the voters, 
the statute requires that the question be submitted to the people in 
the same manner as the question of voting courthouse bonds may be 
submitted. The method for submitting the issue of courthouse bonds 
is outlined by section 23-210, R.R.S. 1948. This manner of submission 
of courthouse bonds was incorporated by reference as a part of the 
county fair act. Richardson v. Kildow, 116 Neb. 648, 218 N.W. 429. 
It is therefore true that decisions of the Supreme Court interpreting the 
manner of submission of the issue of courthouse bonds is likewise de- 
cisive as to the interpretation to be given the manner of submission of 
the issue of acceptance of the county fair act. In Mylet v. Platte County, 


—204— 


103 Neb. 105, 170 N.W. 615, our court held that under the statute 
granting to the county board power to create by levy a courthouse 
building fund, “when requested so to do by a petition signed by at 
least 55 per cent of the legal voters” the request is invalidated by an 
unauthorized condition designating the courthouse site. The court said 
that the power to select the location is vested in the county board. 
Since we are of the opinion that the choice of location for the county 
fair is vested in the fair board, it follows that the petition you have 
described is not valid. 


2. Your second question is based on the premise that a valid 
petition is pending for establishment of a county fair and asks if it is 
proper for the county board to pay money to the agricultural asso- 
ciation for the construction of permanent improvements under such cir- 
cumstances. Since the premise is not correct, the question is moot. 
However, it would be our opinion, in a proper case, that so long as a 
county fair has not been established in the manner contemplated by 
law it would be proper for a county board to pay funds raised by a 
previous year’s levy for the benefit of an agricultural association to 
that association for the purpose of permanent improvement, even 
though a valid and proper petition was pending for the creation of a 
county fair. 


3. You ask if, under the conditions you have assumed, the county 
board could properly refuse to turn over the $1500.00 budgeted for 
permanent improvement for the agricultural association? Once again, 
however, the failure of a valid petition in the instance you cite avoids 
the question. In a proper case, our opinion would be in the negative. 


4, Your fourth question has been previously answered. A county 
fair is established when a petition as described by section 2-222, supra, 
has been filed, a majority of the votes cast upon the question are in 
favor of the proposition, and the county board has appointed the fair 
poard. Thereafter no money shall be paid by the county to any other 
society or association maintaining a fair within the county. 


5. The last question submitted is as to the power to levy a special 
tax for the purchase and improvement of real estate for county fair 
purposes without a vote of the people. Section 2-223, R.R.S. 1943, pro- 
vides: 


“In any county accepting the provisions of sections 2-221 to 
2-231, bonds may be voted, or a special tax be levied, for the pur- 
chase and improvement of real estate for county fair purposes in 
like manner as for the building of a courthouse.” 


Looking to section 23-120, supra, we see that no appropriation exceeding 
ten thousand dollars shall be made for the erection of a courthouse or 
any other county building, except as therein provided, without first sub- 
mitting the proposition to a vote of the people. Clearly, a levy and 
appropriation for the purchase and improvement of real estate for 
county fair purposes, not exceeding ten thousand dollars, does not re- 
quire a vote. Where the proposed expenditure is to exceed ten thousand 
dollars, the requirement of section 23-120, supra, must be followed. 
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March 22, 1956 
MOTOR VEHICLE 
Operation with Thirty Day Plate 


REQUESTED BY: Dale A. Rogers, Assistant Director, Motor Vehicle 
Division, Department of Roads and Irrigation, State 
House, Lincoln, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: If a nonresident is the owner of an unregistered 


motor vehicle which is required to be registered in 
Nebraska, and he obtains a thirty day plate for such 
vehicle, is he authorized to carry freight on that 
vehicle? 


CONCLUSION: No. 


Under the provisions of sections 60-305.06, 60-305.07 and 60-305.08, 
R.S. Supp., 1955, a nonresident who is the owner of a motor vehicle 
which is required to be registered in Nebraska and which is not so 
registered, may obtain a thirty day plate which will permit operation 
of that vehicle in this state without registration for thirty days under 
certain conditions. The conditions imposed for the issuance of this 
thirty day plate and the operation of a motor vehicle so licensed are: 


(1) The operation of the motor vehicle must be for the sole 
purpose of delivering such motor vehicle to another state. 


(2) Application must be made to the county treasurer, ac- 
companied by a fee of five dollars, and the application shall contain 
the name and address of the applicant, the description of the motor 
vehicle, the place in Nebraska where the vehicle was acquired, and 
the place where such vehicle is to be delivered. 


The Nebraska motor vehicle registration laws were considered in 
the case of Peterson v. Department of Public Works, 120 Neb. 517, 234 
N.W. 95, and in that case the court said that the registration fees are 
exacted for the purpose of the improvement and maintenance of public 
highways. The court concluded that the registration fees are a com- 
pensation for the use of the facilities afforded to those operating motor 
vehicles over our highways. However, the Legislature has provided that 
in certain cases a person who is the owner of a motor vehicle need not 
register such vehicle and thus pay a fee as a compensation for the use 
of our highways. For example, as noted above, a nonresident who has 
an unregistered motor vehicle in this state may operate such a vehicle in 
Nebraska without complying with our registration laws if his operation 
of the vehicle is within the limitations set forth for the thirty day plate. 
This exemption was considered by the Committee on Revenue and the 
records of the committee show that it was the legislative intention to 
provide an exemption from registration for a nonresident who purchased 
a motor vehicle in this state in order to authorize the delivery of such 
motor vehicle from Nebraska to the home state of the nonresident. 


It now appears that some residents of other states are purchasing 
trucks in Nebraska without registering these vehicles, and when they 
have obtained the thirty day plates they contend that they are then 
authrozied to carry freight on these vehicles because of the provisions 
of section 60-305.08, R.S.Supp., 1955. This section provides, in part, that 


—206— 


when the nonresident obtains the thirty day plate for an unregistered 
vehicle, he has the same rights and privileges for the period of this 
temporary permit as if such motor vehicle were registered in Nebraska. 


In the case of State v. Luttrell, 159 Neb. 641, 68 N.W. 2d 332, our 
court said that it is a rule of statutory construction that the different 
provisions of a statute are to be reconciled so that they are consistent 
and sensible. It is important to note that the temporary permit is for 
the sole purpose of delivering, or having delivered, a motor vehicle 
from this state to another state. It seems obvious that if a motor 
vehicle is being operated within this state or from this state to another 
state while carrying freight, it is not being operated for the sole pur- 
pose of delivering that vehicle to another state. On the other hand, it 
is equally obvious that if a vehicle is being operated for the sole purpose 
of delivering it to another state, it has the complete use of our public 
streets and highways and in this respect it has the same rights and 
privileges granted to a registered motor vehicle. In our opinion, this 
statutory construction is the consistent and sensible construction re- 
quired by our Supreme Court, and we conclude that a nonresident who 
has only obtained a thirty day plate for his motor vehicle is not au- 
thorized to carry freight on that vehicle. 


March 22, 1956 


POWER OF CLASS III SCHOOL DISTRICT TO PURCHASE ADDI- 
TIONAL PROPERTY FOR RECREATIONAL PURPOSES AND THE 
METHOD OF FINANCING THEREOF 


REQUESTED BY: William F. Colwell, County Attorney, Pawnee City, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Robert V. Hoagland, Assistant Attorney General. 
QUESTION: May the school board of a Class III district purchase 


real estate adjacent to the present school grounds, 
where the land to be purchased is to be used for 
additional playgrounds and athletic events and pay 
for the same out of the general fund or a special 
fund levied for school property maintenance, without 
first having an election for that purpose and obtain- 
ing the consent of the electors of the school district ? 


CONCLUSION: Yes, if the amount to be spent was included in their 
budget. 


Relative to the powers of a Class III district we call your attention 
to portions of our statutes. 


Section 79-801, R.R.S. 1943, provides in part: 


««« * # “The School District of (name of city or village), in the 
county (name of county), in the State of Nebraska.’ As such in 
that name, the district shall be a body corporate and possess all the 
usual powers of a corporation for public purposes, and in that name 
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and style may sue and be sued, purchase, hold, and sell such personal 
and real estate, and control such obligations as are authorized by 
laws > 8 FL 


Section 79-810, R.R.S. 1943 provides in part: 


“The board of education of a third class school district shall 
annually, during the month of June, report in writing to the county 
board the entire revenue raised by taxation and all other sources, 
and received by such board of education for the previous fiscal year, 
and an estimate for the ensuing fiscal year in form of a resolution 
broken down generally as follows: (1) The amount of funds re- 
quired for the support of the schools during the fiscal year next 
ensuing; (2) the amount of funds required for the purpose of school 
sites; (3) the amount of funds required for the erection of school 
buildings; (4) the amount of funds required for the payment of 
interest upon all bonds issued for school purposes; and (5) the 
amount of funds required for the creation of a sinking fund for the 
payment of such indebtedness. * * *.” (Emphasis supplied) 


It will be noted that under the provisions of section 79-801, supra, 
that the Class III School District is a body corporate and possesses all 
of the usual powers of a corporation unless there are some specific 
statutory restrictions. 


We assume that the school board included in their budget the item 
specificed in 79-810 (2) supra, If this is true the board may proceed 
to purchase the recreational site without submitting it to a vote of the 
people. The provisions of 79-810 are clear and do not need an interpre- 
tation. 


However, if the budget did not include the amount for school site, 
then the surplus on hand should be considered in preparing the new 
budget and the item for recreational sites may be included therein. Large 
surpluses should not be permitted to accumulate. See R.A.G. 1953-1954, 
p. 419. 


We also call your attention to section 79-432 (2) R.S. Supp. 1955 
where an alternative method of financing a school site is provided. 
The procedure therein outlined is clear and we do not feel that it needs 
an interpretation. 


It is our opinion that if the Class III district in question provided 
in its budget an item for the purchase of school sites, the board may 
proceed to purchase without submitting it to a vote of the people. If 
not it may be included in next years budget and then proceed under 
79-810 supra. They may also, if they so desire, proceed under the pro- 
visions of 79-432 (2) supra. 


March 26, 1956 
STATE HIGHWAY SYSTEM 
Authority to Increase Mileage Thereof 


REQUESTED BY: Owen J. Boyles, Secretary, State Highway Commis- 
mission, State House, Lincoln, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D, Nelson, Assistant Attorney General. 


QUESTION: 1. Does the State Highway Commission have au- 
thority to increase the mileage of the state high- 
way system? 


CONCLUSION: 1. No. 


QUESTION: 2. Is there any statutory authorization to increase 
the mileage of the state highway system in 1956? 


CONCLUSION: 2. The Department of Roads and Irrigation, with 
the advice of the State Highway Commission and the 
consent of the Governor, has the statutory authority 
to increase the mileage of the state highway system, 
provided that the total mileage shall not exceed the 
mileage limitation of 10,000 miles plus 50 miles for 
this calendar year. This authority was granted by 
L.B. 187, Session Laws, 1955. It must be pointed 
out, however, that a case now pending in the Su- 
preme Court, Haynes, et al., v. Anderson, et al., 
Number 34024, involves an attack on the constitu- 
tionality of this bill. 


L.B. 187, Session Laws, 1955 (Laws 1955, chapter 148, page 413), 
provided for the adoption of a state highway system and the revision 
of our state highway laws, and repealed chapter 39, article 6, R.R.S. 
1943, and amendments thereof. Subsection (1) of section 9 of this act 
(section 39-1309, R.S. Supp., 1955), provides that the map prepared by 
the State Highway Commission showing a proposed state highway sys- 
tem in Nebraska, filed with the Clerk of the Legislature and referred 
to in the resolution filed with the Legislature on February 3, 1955, is 
adopted by the Legislature as the state highway system on September 
18, 1955. In our opinion, the Legislature chose to adopt this map as the 
designation of the state highway system, without including any amend- 
ments as proposed by the resolution of the State Highway Commission 
which was filed with the Legislature on February 3, 1955. This map 
shows that the total mileage of the state highway system as of Sep- 
tember 18, 1955, was 9,330 miles. Section 10 of L.B. 187 (section 39-1310, 
R.S. Supp., 1955), provides that during the year 1955 the state highway 
system may not exceed 10,000 miles, and such mileage limitation may 
be increased 50 miles in each calendar year after the year 1955. 


The question submitted is whether or not the State Highway Com- 
mission has the right to increase the mileage of the state highway sys- 
tem in 1956, if the total mileage does not exceed 10,000 miles, plus 50 
miles for the calendar year. 


The State Highway Commission is not an executive department 
within the meaning of Section 1 of Article IV of the Constitution of 
Nebraska, there being no requirement that the members thereof reside 
in Lincoln, and the Legislature has provided that the Commission shall 
have only advisory powers, as set forth in section 39-1110, R.S. Supp., 
1955. In addition, subsection (2) of section 9 of L.B. 187 (section 39- 
1909, R.S. Supp., 1955), provides that any change in the designation 
of the state highway system is to be done by the Department of Roads 
and Irrigation, with the advice of the State Highway Commission and 
the consent of the Governor. In view of the provisions, we conclude that 
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the State Highway Commission has no authority to change the state 
highway system in any manner, and therefore cannot add any miles 
to the system. 


As we have pointed out above, the total mileage of the state high- 
way system on September 18, 1955, was 9,330 miles. The mileage limi- 
tation specified for 1955 by section 39-1319, R.S. Supp., 1955 was 10,000 
miles. 


It will be noted that section 39-1310, R.S. Supp., 1955, provides that 
the mileage limitation of ten thousand miles may be increased fifty 
miles in each calendar year after the year 1955, and it does not say that 
only fifty miles may be added to the state highway system in each 
calendar year after 1955. In consideration and application of a statute 
effect should be given, if possible, to all its several parts, and the lan- 
guage thereof should be considered in its plain, ordinary and popular 
sense, State v. Luttrell, 159 Neb. 641, 68 N.W. 2d 332. In our opinion, 
the Department of Roads and Irrigation, with the advice of the State 
Highway Commission and the consent of the Governor, has the authority 
to increase the mileage of the state highway system in 1956 if the total 
mileage does not exceed the mileage limitation of ten thousand miles 
plus fifty miles for this calendar year. 


This opinion has involved the statutory construction of various sec- 
tions of L.B. 187, Session Laws, 1955 (Laws 1955, chapter 148, page 413). 
In this connection, it must be pointed out that Merle Haynes and others 
filed an action in the district court of Lancaster County on August 9, 
1955, in which the Governor, Attorney General, and State Engineer were 
named as defendants, and in this action the plaintiffs asked the court 
to declare L.B. 187 unconstitutional. The case was heard by the court 
on January 6, 1956, and following the presentation of briefs by the 
parties was submitted to the court on February 17, 1956. On March 5, 
1956, the court entered its decree (Docket 194, Page 219), in which it 
found that L.B. 187 is constitutional, and ordered that the plaintiffs’ 
action be dismissed. 


The plaintiffs have now appealed to the Supreme Court of Ne- 
braska, where the case is docketed as number 34024. Briefs have not 
been submitted by the parties, and, of course, the matter has not been 
submitted to the court. This opinion should be considered in the light 
of this pending case which involves a determination of the constitution- 
ality of L.B. 187. 


March 28, 1956 
INHERITANCE TAX 


Interests Created in Contemplation of Death—Appeal from 
Appraisement and Assessment 


REQUESTED BY: Merle Kingsbury, County Attorney, Dixon County, 
Ponca, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
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QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 


1. Is a person who bears the relationship of being 
a granddaughter of an aunt of the decedent included 
in that part of Section 77-2005 which provides “or 
other lineal decedents of the same’, or would the 
inheritance tax involving such a person be computed 
under Section 77-2006? 


1. Section 77-2005, R.S. Supp. 1955 is applicable. 


2. Is the grantee of a deed executed and deposited 
in escrow by the decedent grantor, for delivery on 
death of said grantor, entitled to deduct, for the pur- 
pose of computing the inheritance tax due, necessary 
attorney’s fees, court costs and other expenses of 
her successful litigation in the District and Supreme 
Courts, to establish her title under said deed as 
against the adverse claims of decedent’s estate and 
other persons interested therein, when said inheri- 
tance tax is to be computed under Section 77-2006? 


No. 


3. Where the entire probate estate is of less value 
than the total debts, expenses of administration, fed- 
eral estate and gift taxes, and other deductions al- 
lowed by law, and there is no property of said 
estate for distribution on final settlement thereof, 
would certain advancements of property consisting 
of cash and mortgages, made by the decedent to 
certain beneficiaries in the years 1949 and 1950, prior 
to decedent’s death on October 24, 1950, said ad- 
vancements having been made in contemplation of 
death as an advance on their interest in said estate, 
be subject to an inheritance tax, or should the value 
of said advancements be deducted from the value 
of other property which is shown to have been re- 
ceived by the same beneficiaries in contemplation 
of death? 


8. Such advances are controlled by the statutes per- 
taining to interests created in contemplation of 
death. 


4. Would gifts of real estate conveyed by the 
decedent prior to her death on October 24, 1950, and 
not shown by the evidence to have been made in con- 
templation of death or otherwise shown to come 
within the provisions of Section 77-2002, be subject 
to inheritance tax? 


4. Interests created prior to death which occurred 
before September 18, 1955, are not burdened with 
any presumption, and the burden of proof is on the 
taxing authorities to prove they were created in 
contemplation of death. 


5. When the County Judge, pursuant to Sections 
77-2021 and 77-2022 acts as an inheritance tax ap- 
praiser and appraises and determines the values of 
the property to be considered for inheritance tax 
purposes, and enters an order thereon determining 
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such tax, should an appeal therefrom by the county, 
or other interested party, now be taken direct to the 
District Court, as provided by Section 77-2023, rather 
than to the County Court, as formerly provided by 
said same section before its amendment by the laws 
of 1951? 


CONCLUSION: 5. Appeal from appraisement and assessment of 
inheritance tax made by County Judge under Section 
77-2021, R.R.S., 1943, should now be made directly 
to the District Court. 


It appears that your first question has been mainly answered by a 
previous opinion of this office. Report of Attorney General 1945-46, 
page 440. It was there decided that the phrase “or other lineal descend- 
ant of the same”, found in Section 77-2005, referred to descendents of 
uncle, aunt, niece or nephew of the decedent, and that the word “other” 
is mere surplusage. Lineal descendants are those which come in a direct 
line. Blacks Law Dictionary, Third Edition, page 1121. Therefore the 
interest of a granddaughter of an aunt of a deceased person would 
be subject to the tax provided for in Section 77-2005, R.S. Supp., 1955. 


Where an interest in property is received by bequest or by reason 
of the interstate laws of this state the tax thereon is based on the 
amount received. Our Court has stated, that where the interest is re- 
ceived through estate proceedings the amount subject to taxation is that 
which is included in the decree of distribution. In re Estate of Kierstead, 
122 Neb. 694. In re Estate of Sautter, 142 Neb. 42. The problem in- 
volved in your second question was answered in People v. Klein, 359 
Tll. 31, 96 A.L.R. 622, and it was there held that the expenses of litigation 
occurred to sustain the validity of a gift in contemplation of death could 
not be deducted from the amount so received by the donee, in arriving 
at the value of the property to be taxed. For other cases to support 
this view see Annotation in 96 A.L.R. page 626; 85 C.J.S. page 1039. 
Your second question must necessarily be answered in the negative. 


Your third question raises the implication that, because of other 
taxes, expenses and debts there is no estate left for distribution in the 
estate proceedings, there should be no tax on advancements made in 
contemplation of death to certain beneficiaries who also received certain 
other gifts in the same manner. Our inheritance tax law affects not 
only those amounts received in formal estate proceedings, but also in- 
terests created outside of those proceedings. Section 77-2002, R.S. Supp., 
1955, provides, in part: 


“(1) Any interest in property whether created or acquired 
prior or subsequent to August 27, 1951, shall be subject to tax at the 
rates prescribed by sections 77-2004 to 77-2006, except property 
exempted by the provisions of section 77-2007, if: (a) It shall be 
transferred by deed, grant, sale, or gift, in trust or otherwise, made 
in contemplation of the death of the grantor; (b) intended to take 
effect in possession or enjoyment, after his death; (c) by reason 
of death, any person shall become beneficially entitled in possession 
or expectation to any property or income thereof; * * *.” 


The whole theory of this section taxing interests received outside 
the estate proceedings, is to prevent evasion of the inheritance laws. 
In re Estate of Bronzynski, 116 Neb. 196. It seems to us that any in- 
terest created prior to the death of the grantor is subject to taxation, 
if the facts show that it was made in contemplation of death. Your 
situation is not governed by the 1955 amendment to Section 77-2002, 
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which raises a presumption that a transfer is made in contemplation 
of death if made within three years of the death of the grantor. There- 
fore the question of applicability of the tax involves a determination 
of the factual question of whether there was a purpose and intent to 
defeat the succession taxes when death occurs in the future. In re 
Estate of Bronzynski, supra. We think it immaterial that the gifts con- 
stituted advancements on an intended legacy; the fact remains that they 
were made prior to death and are subject to the application of Section 
77-2002. It is further evident that the taxes imposed by this section 
have no relation to the assets of any estate proceedings and are not 
necessarily a part of any such proceedings. We conclude that the in- 
terests received as advancements on a proposed legacy should be added 
to the other interests received in contemplation of death in determining 
the total amount subject to taxation, subject to any statutory exemp- 
tions. 


In answer to your fourth question the 1955 amendment to Section 
77-2002 raises a presumption that transfers made within three years 
of the death of the grantor were made in contemplation of death. This 
amendment became effective on September 18, 1955, and there is no 
indication that it was intended to have any retrospective effect. There- 
fore no such presumption exists as to transfers made by a person who 
died October 24, 1950. The determination of the effect of such transfers 
is governed by the language used in In re Estate of Bronzynski, supra, 
where it was stated: 


“The issue therefore is one of fact determinable from the evi- 
dence and surrounding circumstances. * * * the age of grantor, the 
condition of his health, the surrounding circumstances, and how long 
he survived the transfer are material subject of inquiry.” 


Since no presumption exists in favor of the state in your case the 
burden of proof rests with the taxing authorities to prove that the 
transfers were made in contemplation of death. 85 C.J.S., page 923. 


The answer to your last question is found in Section 77-2023, R.S. 
Supp., 1955, which states: 


“Any person or persons, dissatisfied with the appraisement or 
assessment, may appeal from the determination of the tax due made 
by the county court to the district court for the proper county within 
thirty days after the entry of order determining the tax upon the 
giving of bond conditioned to pay all costs and all taxes that may 
be found due by the district court.” 


Prior to the amendment in 1951, after the County Judge had made 
the appraisal and determined the tax, appeal could then be taken to him 
in his capacity as County Judge. It is clear from the proceedings in the 
Legislature that it was intended by this amendment to eliminate this 
useless procedure and to allow appeal directly to the District Court. 
See Official Volume, Judiciary Committee Proceedings, 62nd Session of 
the Legislature, page 33 and 149. This eliminates the County Judge 
having to review an appraisement and assessment on which he has 
already made a decision. 
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March 28, 1956 
CRIMINAL LAW 
Double Jeopardy—Criminal and Civil Sanctions 


REQUESTED BY: Game, Forestation and Parks Commission, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Section 37-614, R.R.S. 1943, provides that every per- 


son who unlawfully destroys, takes, or has in his 
possession, contrary to the provisions of the Game 
Law, any animal, fowl, bird, or fish, shall be liable 
to the State of Nebraska for the damages caused 
thereby. Liquidated damages for the animals, fowls, 
birds, and fish are set forth. A criminal penalty is 
also imposed upon conviction of a charge of unlawful 
destruction, taking or possession of game or fish. 
If both a criminal and a civil sanction are imposed 
for the same act, is a person twice put in jeopardy 
for the same offense? 


CONCLUSION: No. 
Section 37-614, R.R.S. 1943, reads as follows: 


“Every person who kills, destroys, takes, or has in possession, 
contrary to the provisions of this act, any animal, fowl, bird, or fish 
shall be liable to the State of Nebraska for the damages caused 
thereby, which are hereby declared to be three hundred dollars for 
each buffalo, elk, deer, antelope, or swan, twenty-five dollars for 
each wild turkey, wild goose, or for each other game bird, game 
animal, or fur-bearing animal, and five dollars for each insecti- 
vorous bird or game fish so unllawfully killed, destroyed, taken, or 
had in possession; Provided, that a return uninjured of any such 
animal, fowl, or bird to the place were captured, or such other place 
as the Game, Forestation and Parks Commission may direct, shall 
discharge such damages. Said damages may be collected by the 
commission by civil suit. In every case of conviction for any such 
offenses, it is hereby made the duty of the court or magistrate 
before whom such conviction is obtained to further enter judgment 
in favor of the State of Nebraska and against the defendant for 
liquidated damages in a sum as hereinbefore set forth, and to collect 
the same by execution or otherwise. Failure to obtain conviction 
on a criminal charge shall not be a bar to a separate civil action 
for such liquidated damages. It shall be the duty of all magistrates 
collecting such damages to forthwith remit the same to the secre- 
tary of the commission, who shall forthwith deposit the same with 
the State Treasurer, and the treasurer shall place the same in the 
state Game fund.” 


The act referred to in the above section is Chapter 37 of the Ne- 
braska Statutes, which is known as the “Game Law”. Other provisions 
of the act define the unlawful killing, destruction, taking or possession 
of game or fish as criminal acts, and provide criminal penalties for 
violations thereof. 


It is apparent that the recovery under Section 37-614 is civil in 
nature, for the section refers to civil actions to recover the liquidated 


—214— 


damages specified. Since Article I, Section 12, Constitution of Nebraska, 
provides that no person shall be twice put in jeopardy for the same of- 
fense, the question presented is whether both a criminal and a civil 
sanction can be lawfully imposed for the same act. 


It is our opinion, the double jeopardy clause does not preclude the 
imposition of both a criminal and a civil sanction for the same act. The 
general rule is that the ownership of game is in the state in its sovereign 
capacity for the benefit of all its people in common, and a private 
person can acquire ownership in game only by reducing it to possession 
in a lawful manner. 38 C.J.S., Game, Section 2, Page 2. It is also the 
general rule that statutes regulating the taking of game are within the 
police power of the state. It appears that in a case of this nature the 
state is the party injured by the unlawful taking, destruction, or pos- 
session of game or fish, and the state therefore has fixed the amount 
of damages to be recovered. 


The rule is that a person convicted of a crime is not subjected to 
double punishment by the imposition and collection of civil damages, 
24 C.J.S., Criminal Law, Section 1990, Page 1213. One case of this point 
in State v. Shevlin-Carpenter Company, 99 Minn. 158, 108 N.W. 934. 
The statute in that case provided that whoever cuts any timber on 
state lands shall be guilty of a felony, and upon conviction thereof shall 
be punished by a fine not exceeding one thousand dollars, or by im- 
prisonment in the state prison not exceeding two years, or by both in 
case the trespass is adjudged to have been willful. The statute also pro- 
vided that such a person shall be liable to the state in treble damages 
if the trespass is adjudged to have been willful, but in double damages 
in case the trespass is adjudged to have been casual and voluntary. 
The court held that this statute did not violate the constitutional rights 
of the citizen, and that a wrongdoer is not twice put in jeopardy for the 
same offense if both criminal and civil sanctions are imposed. 


In the case of Rex Trailer Company, Inc. v. United States, 

US. , 100 L. Ed. (Advance p. 160), which was decided on Janu- 
ary 9, 1956, the United States Supreme Court upheld a statute providing 
for liquidated damages in addition to a criminal penalty. The trailer 
company had been convicted of fraudulently obtaining surplus property 
from the United States and paid fines in the aggregate amount of 
$25,000. The government then brought an action to recover $2,000 on 
each of the same transactions, this action being based upon an act 
which requires every person engaged in fraud for the purpose of obtain- 
ing surplus property to pay to the United States the sum of $2,000 for 
each act. The company contended that this latter action placed it twice 
in jeopardy in violation of the Constitution. The court held that the 
double jeopardy clause was not applicable, stating that the government 
for the protection of its property rights may resort to the same reme- 
dies as a private person, and that liquidated damages serve a particu- 
larly useful function where damages are uncertain in nature or amount 
or are unmeasurable. 
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March 29, 1956 
SCHOOLS 
Transfer of Lands—Legality of a Bus Route to Effectuate Transfer 


REQUESTED BY: Robert C. Bosley, County Attorney, Hayes Center, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Robert V. Hoagland, Assistant Attorney General. 
QUESTION: Where two districts do not adjoin each other and 


no land has been transferred from one to another, 
may one district designated here as number 1 set 
up a bus route running from its school house to the 
home of one of the residents of the other district 
designated here as number 2 for the exclusive use of 
said resident for the sole purpose of affecting a 
transfer of 160 acres? 


CONCLUSION: No. 
Section 79-478, R.S. Supp., 1955 provides: 


“When children of school age, who have not yet completed the 
eighth grade, reside with their parents or guardians (1) more than 
one and one half miles from the schoolhouse in another district, the 
distance to be measured by the shortest route possible upon section 
lines or traveled roads open to the public, or over surfaced roads 
if such are available to both schoolhouses, or (2) when a bus route, 
providing service to a school, is less than one-fourth the distance 
from their residence to the school house in their own district, such 
children may, at the discretion of the board of the other district, 
have school privileges in the other district instead of in the district 
of their residence, under the following conditions: The parent or 
guardian of such children shall, not later than June 1, notify the 
county superintendent of each district affected, using such form of 
notice as the Department of Education shall prescribe, which notice 
shall state the distance referred to in subdivisions (1) or (2) of this 
section, as the case may require. The notice shall be sworn and 
subscribed before a notary public and approved by the signatures 
of a majority of the members of the school board or board of edu- 
cation of the district in which such children desire school privileges; 
Provided, if the other district in contracting for the instruction of 
its pupils, the school board or board of education of such district 
may, as its option, grant school privileges to such children when all 
of the foregoing conditions have been met.” (Emphasis supplied) 


This statute, as amended by the Legislature in 1953, Laws 1953, c. 
298, Section 1, p. 1005, was enacted for the purpose of providing a trans- 
fer of lands from one district to another when that transfer would ac- 
complish the purpose of giving the best possible education to the children 
of Nebraska at the nearest school. 


It is true that under certain specified conditions the transfer can 
be made under section 79-478, subsection 2. But the qualifications to 
effect it must be strictly met. The employment of a private driver to 
transport the children in this isolated instance could not amount to the 
establishment of a bus route within the purview of the statute. It could 
only amount to the furnishing of transportation. This is not sufficient 
to accomplish the transfer of lands from one district to another. 


—216— 


The statute connotes a regularly established bus route already in 
existence, not the establishing of a private means of transportation for 
the sole purpose of bringing into school district number 1 isolated quarter 
sections of land. If this were permitted it would ultimately lead to 
proselytizing among the various school districts. This alone is sufficient 
to condemn the practice as against public policy. The end result would 
be equally or even more disastrous. There would be a patchwork system 
of school districts throughout the county which would cause confusion 
and chaos. See R.A.G. 1951-1952, p. 608 and the reasoning therein con- 
tained relative to furnishing free high school transportation for students 
residing outside the district. 


The Legislature never intended that a strained construction should 
be placed upon the statutes in order to satisfy the individual whims 
of the various patrons and school boards. 


The actual mechanics for the transfer of a quarter section of land 
from one school district to another are found in sections 79-479 and 
79-480, R.R.S., 1943. They are not ambiguous and we feel that they need 
no interpretation. 


We also call your attention to Section 79-485, R.S. Supp., 1955 
which provides: 


“Elementary schools; transfer to another district; inapplicable 
to schools providing transportation. The provisions of sections 79-478 
to 79-483 shall not apply to a district in which adequate transpor- 
tation facilities are furnished by such district.” 


Thus the Legislature has specifically excluded the section 79-478, 
supra from the transfer when adequate transportation is provided 
within the district. In your inquiry you do not state this factual situa- 
tion, but in your subsequent inquiry you indicate that this proposed 
transfer was one of convenience. 


It is our opinion that school district number 1 cannot establish a 
proposed method of transportation, whether it be by a school owned 
bus or privately owned vehicle for the exclusive use of a resident of 
another district, number 2, in order to effectuate a transfer of a quarter 
section of land to district number 1. 


In view of our holding that the proposed means of transportation 
attempted to be established for the exclusive purpose of transferring 
a quarter section of land from one district to another is not a bus route 
within the meaning of section 79-478, supra, and consequently invalid, 
we do not deem it necessary to answer your inquiries as to the type of 
bus, the qualifications of the driver, the final date for the application 
of transfer and the question of hearing thereon. 


March 31, 1956 
JUDGES RETIREMENT ACT 
Time When Law Becomes Operative 


REQUESTED BY: Ray C. Johnson, State Auditor, Lincoln, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: No. 1. Does any part of the Judges Retirement Act 
become operative prior to January 3, 1957? 


CONCLUSION: No. 1. No part of the law becomes operative until 
January 3, 1957 and, therefore, no further deductions 
may be made from the Judge’s salaries and the 
clerks of the District Courts must discontinue taxing 
as costs, in each action or proceedings, the fees 
provided by the Act, until the effective date thereof. 


QUESTION: No. 2. Are the Judges entitled to the monies here- 
tofore withheld from their salaries? 


CONCLUSION: No. 2. Yes. 


QUESTION: No. 8. Are the Clerks of the District Courts re- 
quired to refund the fees heretofore taxed as costs? 


CONCLUSION: No. 3. No. Such fees must be retained in the 
Judges Retirement Fund. 


The determination of the Court in Wilson v. Marsh, 31 S.C.J. 237, 162 
Neb. 237, is that the Judges Retirement Act was intended to and will 
become operative on January 3, 1957. This applies to both the provisions 
for payment of benefits and accumulation of the fund. As stated in the 
opinion: 


“* * * The provisions for the accumulation of the fund are 
reciprocal to the payment of the retirement benefits and they are 
integral parts of the entire system. The two provisions are inter- 
related. * * *.” 


Although the Act became law on September 18, 1955, none of the 
provisions thereof are operative until January 3, 1957. Therefore, no 
authority exists to make deductions from the Judges’ salaries nor can 
any fee be collected by the District Court Clerks until the law becomes 
operative. If no motion for rehearing is filed by April 6, 1956, the de- 
cision of the Supreme Court becomes final and no further deductions 
may be made from the Judges’ salaries, and the Clerks of the District 
Courts must discontinue taxing as costs in each action or proceedings 
the fee provided by the Act. 


The deductions made from the Judges’ salaries since September 18, 
1955, are in violation of Article ITI, Section 19 of the Constitution of 
Nebraska, which provides that the compensation of a public officer 
shall not be diminished during his term of office. Any monies withheld 
from a judge’s salary must therefore now be paid to him. 


The fees paid to the Clerks of the District Courts for the filing of 
actions or proceedings cannot be refunded but must be retained in the 
Judges Retirement Fund. The general rule with reference to this matter 
is stated in 43 Am.Jur. 125, par. 325, as follows: 


““# * * Moneys collected under color of office without authority 
of law must usually be accounted for and paid to the public agency 
in whose name and by whose authority they were pretended to have 
been collected. This is the rule where an officer, under color of his 
office, has exacted fees in excess of those authorized by statute and 
where he had collected them under an unconstitutional or ineffective 
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statute authorizing the collection on behalf of the public agency.” . 
(Emphasis supplied) 


April 19, 1956 
LEGISLATURE 
Appropriations 


REQUESTED BY: Glen R. Foster, Acting Executive Secretary, Game, 
Forestation and Parks Commission, Lincoln, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. M. Meyer, Deputy Attorney General. 


QUESTION: 1. Does the Commission have the authority to pay 
bills contracted by them for pheasants and quail 
out of the state Game Fund? 


CONCLUSION: 1. Yes. 


QUESTION: 2. Is it legally possible, if the Legislature so desires, 
for them to reimburse the Game Fund from the 
Pheasants and Quail Stamp Fund at the next session 
of the Legislature for the amount spent for propa- 
gation and restoration of pheasant and quail? 


CONCLUSION: 2. Yes. 


Your first question arises by reason of the passage at the 1955 
session of the act which now appears as sections 37-217 to 37-225, R.S. 
Supp., 1955, and which provided for a one dollar stamp to be affixed to 
each hunting permit by individuals hunting quail or pheasant, with the 
amount collected to be placed in a Pheasants and Quail Stamp Fund and 
expended by the Commission “solely for the purpose of propagating and 
restoration of pheasants and quail.” No appropriation was made from 
the Pheasants and Quail Stamp Fund so it cannot be expended until 
further legislative action. However, certain obligations have been in- 
curred for propagation and restoration of pheasants and quail with the 
intention that they be paid out of the Pheasants and Quail Stamp Fund. 
It is our opinion that these obligations may be paid out of the Game 
Fund, since there has been an appropriation from that Fund which may 
be expended for the purpose for which the obligations in question were 
incurred. An appropriation has been defined by our Court as “the 
setting apart by law of a certain sum from the public revenue for a 
specified purpose, so that the executive officers are authorized to expend 
that sum, and no more, for that purpose, and no other.” (State v. Moore, 
50 Neb. 88, 69 N.W. 373). For the present biennnum the 1955 Legis- 
lature made an appropriation from Auditor Account No. 310, the Game 
Fund, for “Administration and enforcement of game laws, for propa- 
gation, preservation, and distribution of game and fish; * * *.” It is clear 
that the language quoted is broad enough to warrant payment of the 
obligations in question from the Game Fund, even though the Commis- 
sion incurred the obligations with the thought that they would be paid 
from the Pheasants and Quail Stamp Fund. 
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Your second question deals with whether the next Legislature 
may reimburse the Game Fund for these unanticipated expenditures 
from that Fund, such reimbursement to be made from the Pheasants 
and Quail Stamp Fund. The answer is that the Legislature may do so. 
It is true that the Pheasants and Quail Stamp Fund was created 
“solely for the purpose of propagating and restoration of pheasants and 
quail,” but even if use of part of this Fund for reimbursing the Game 
Fund were not considered to be in accordance with the purpose for 
which the new fund was created, it would make no difference, for the 
Legislature has plenary control over the fund and may divert it as it 
wishes, so long as it is done by a law as distinguished from a resolu- 
tion. (Rein v. Johnson, 149 Neb, 67, 30 N.W. 2nd 548), However, if the 
Legislature does reimburse the Game Fund, the bill effecting the transfer 
would have to pass with a two-thirds vote of all the members elected 
to the Legislature, since it would amount to a deficiency appropriation. 
(Art. IIT, Sec, 22, Constitution of Nebraska). Twenty-nine votes would 
thus be required, but the emergency clause also requires the same num- 
ber of votes, and unless the bill were passed with the emergency clause 
it would be of no value to the Commission for the present biennium. 


April 20, 1956 
DIVISION OF REHABILITATION SERVICES 


Authority to Enter into Agreements with Hospitals as to Schedules 
of Fees for Services to Disabled Persons 


REQUESTED BY: Fred A. Novak, Director, Rehabilitation Services, 
State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Has the Division of Rehabilitation Services legal 


authority to enter into agreements with the Uni- 
versity Hospital, the Douglas County Hospital, and 
the Douglas County Annex as to fee schedules for 
services to be performed by these hospitals for dis- 
abled persons receiving rehabilitation services from 
the Division of Rehabilitation Services? 


CONCLUSION: Yes. 


You state that the Rehabilitation Services have been requested to 
cooperate with the University Hospital, the Douglas County Hospital, 
and the Douglas County Annex in working out a fee schedule for pay- 
ment of services available to your clients in these three facilities. You 
request our opinion as to whether or not the Division of Rehabilitation 
Services can legally enter into such an agreement regarding a schedule 
of fees with these other agencies. 


The Division of Rehabilitation Service was established by L.B, 303, 
enacted by the Legislature of 1955 (Chap. 324, Laws of 1955), and now 
designated as Sections 79-1446 to 79-1456, inclusive, R.S. Supp. 1955. 
The powers and duties of the Division of Rehabilitation Service are pre- 
scribed in this law. 
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Section 79-1448, R.S. Supp. 1955, provides that the State Board of 
Education through the Division of Rehabilitation Service shall provide 
rehabilitation services to disabled individuals determined by the director 
to be eligible therefor, and the division is authorized among other things: 
“(1) To cooperate with other departments, agencies and institutions, 
both public and private, in providing for the vocational rehabilitation 
of disabled individuals . . .” ete. 


Section 79-1449, R.S, Supp. 1955, further provides: 


“The State Board of Education, through the division of Re- 
habilitation Services, is hereby empowered and directed (1) to co- 
operate, pursuant to agreements with the federal government, in 
carrying out the purposes of any federal acts pertaining to voca- 
tional rehabilitation and is authorized to adopt such methods of 
administration as are found by the federal government to be neces- 
sary for the proper and efficient operation of such agreements and 
plans for vocational rehabilitation and to comply with such con- 
ditions as may be necessary to secure the full benefits of such 
federal acts and appropriations, (2) to administer any legislation 
pursuant thereto enacted by the Legislature of the State of Ne- 
braska, (3) to direct the disbursement and administer the use of all 
funds provided by the federal government of this state for the 
vocational rehabilitation of disabled persons of this state, and (4) 
to do all things necessary to insure the vocational rehabilitation 
of disabled persons.” 


It is our opinion that, under the statutory provisions above quoted, 
the Division of Rehabilitation Services has ample authority to enter into 
agreements with the hospitals mentioned relating to schedules of fees 
for services. 


April 25, 1956 
INHERITANCE TAX 


Application of the Presumption and Exclusion Created by the Three 
Year Peried Prior to Death of Decedent, Involving Transfers Made in 
Contemplation of Death 


REQUESTED BY: Alan L, Steinacher, Saline County Attorney, Wilber, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 
7 H. G. Hamilton, Assistant Attorney General. 
QUESTION: 1. Does the presumptive and exclusion period 


created by 77-2002, Section (2), R.S. Supp., 1955, 
apply to estates in joint tenancy mentioned in sub- 
section (d), in Section (1)? 


CONCLUSION: 1. The three year period applies only to Subsection 
(a) or transfers made in contemplation of death. 


QUESTION: 2. If A conveys property to B for less than an 
adequate and full consideration, and B then transfers 
to C for full consideration, on the death of A is the 
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property in the hands of C subject to a lien for 
inheritance taxes, assuming that all transfers and 
the death of A occur within a period of three years? 


CONCLUSION: 2. No. 


Your first question involves an interpretation of the amendment 
made in 1955 to Section 77-2002, R.S. Supp., 1955, and which now appears 
as section (2) of that statute. 77-2002 states, in part: 


“(1) Any interest in property whether created or acquired 
prior or subsequent to August 27, 1951, shall be subject to tax at 
the rates prescribed by sections 77-2004 to 77-2006, except property 
exempted by the provisions of section 77-2007, if: (a) It shall be 
transferred by deed, grant, sale, or give, in trust or otherwise, made 
in contemplation of the death of the grantor; (b) intended to take 
effect in possession or enjoyment, after his death; (c) by reason of 
death, any person shall become beneficially entitled in possession 
or expectation to any property or income thereof; or (d) held as 
joint owners or joint tenants by the decedent and any other person 
in their joint names, * * *. 


“(2) For the purpose of subsection (1) of this section, if the 
decedent, within a period of three years ending with the date of 
his death, except in the case of a bona fide sale for an adequate 
and full consideration for money or money’s worth, transferred an 
interest in property, such transfer, unless shown to the contrary, 
shall be deemed to have been made in contemplation of death within 
the meaning of subsection (1) of this section; no such transfer 
made before such three-year period shall be treated as having been 
made in contemplation of death in any event.” 


Prior to the amendment of this section in 1955, no presumptions 
existed relative to transfers made in contemplation of death and the tax- 
abiliy of states held in joint tenancy depended on the amount of con- 
tributions made to the joint tenancy by each of the joint tenants, regard- 
less of the time of the creation of the joint estate. 


It is true that Section (2) of 77-2002 states that “for the purpose 
of subsection (1) of this section” a presumption is created and an ex- 
clusion is made but this does not necessarily mean that they should 
be applied to all the types of estates included in this section. The 
history of this amendment shows clearly that it was intended to apply 
only to those transfers made “in contemplation of death” mentioned 
in Subsection (a). 


At the hearing before the Judiciary Committee of the Legislature 
on February 23, 1955, the sponsors of the amendment stated that the 
sole purpose was to make the rules relating to the taxation of property 
transferred in contemplation of death the same as the Federal statutes. 
The statement of the committee to the Legislature referred to “transfers 
having been made in contemplation of death’. No mention was made 
of joint tenancies nor was there any indication that it was intended to 
relieve from taxation such estates which might have been created more 
than three years prior to the death of either joint tenant. 


The amendment itself states “shall be deemed to have been made 
in contemplation of death, within the meaning of subsection (1).” It is 
apparent that reference is here made to those interests created by 
reason of contemplation of death, which are mentioned and described 
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only in subsection (a), and it is our opinion that the amendment was 
thus intended to apply only to that part of the statute. 


In the construction of a statute all parts must be considered to- 
gether, effect given to the several parts, and the subject of the law 
must be taken into account. Knox County v. Perry, 142 Neb. 678, 7 
N.W. 2d 475. That part of the amendment which provides that “if the 
decedent, * * * transferred an interest in property * * *,” applies only 
to those transfers created by the decedent. Since we must give con- 
sideration to that part of the enactment, the application of the entire 
amendment to joint estates would make it necessary to entirely dis- 
regard such estates created in some manner other than by a conveyance 
from the decedent. There is no indication that the Legislature intended 
to create a statute which would not be uniform in its operation. 


A statute must be construed in reference with and limited to the 
scope of is title. Drainage District v. Kirkpatrick-Pettis Co., 140 Neb. 
530, 300 N.W. 582. The title to this amendment is limited to “the date 
when transfer shall be treated as having been made in contemplation 
of death’. Laws of Nebraska, 1955, page 935. 


We conclude that the presumptions and exclusions contained in 
77-2002, R.S. Supp., 1955, have no application to estates held in joint 
tenancy. 


Your second question is controlled by Section 77-2037, R.S. Supp., 
1955, which states in part: 


“Except in the case of a bona fide purchaser for value without 
notice, the lien of the inheritance tax shall continue until such tax 
is paid: * * *.” 


Any lien which may exist by reason of assessment of inheritance 
taxes attached on the death of the decedent. Detroit Bank v. U.S., 317 
U.S. 329; 87 L.Ed. 304; 28 Am. Jur. 141, § 290. In the example given 
there could be an assessment of inheritance taxes on the conveyance 
from A to B, but the lien would not attach until the death of A, and 
at that time C was “a bona fide purchaser for value without notice”, 
of any tax which might become due in the future, and his title is not 
affected by the existence of any lien. See Landis Machine Co. v. Omaha 
Merchants Transfer Co., 142 Neb. 397; 9 N.W. 2d 198. 


April 27, 1956 
TAXATION 


Determination of Amount Subject to Taxation Each Year on a Ten 
Year Installment Note 


REQUESTED BY: Leonard J. Germer, County Attorney, Thayer 
County, Hebron, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer G. Hamilton, Assistant Attorney General. 


QUESTION: Where a business is sold, and the seller takes a 
promissory note from the buyer payable in yearly 
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installments, is the amount subject to taxation each 
year the amount due during that year or the amount 
of the unpaid balance of the note. 


CONCLUSION: The amount subject to taxation is the unpaid bal- 
ance on March 1 of each year. 


Section 77-201.01, R.S. Supp., 1955, provides that all intangible 
property in this state, not expressly exempt therefrom shall be subject 
to taxation, and shall be valued and assessed at its actual value. 


A promissory note has been held to be class B intangible property. 
International Harvester Co. v. County of Douglas, 146 Neb. 555, 20 N.W. 
2d 620. “Credits” are intangibles as intangibles are defined in section 
77-105, R.R.S. 1943, and are further defined in Section 77-107, R.R.S. 
1943, as follows: 


“The word ‘credits’ includes corporation shares of stock, ac- 
counts, contracts for cash or labor, bills of exchange, judgments, 
choses in action, liens of any kind, other than real estate mort- 
gages, securities, debentures, bonds, other than those of the United 
States, annuities, and all other demands for labor or other valuable 
thing, whether due or to become due.” (Emphasis supplied) 


In construing a statute similar to 77-107, it was held that the 
word “due”, was used in a statute making credits taxable which were 
due or to become due, was synonymous with “owing” and did not have 
reference to the time of payment or the fulfillment of an obligation. 
Talley v. Brown, 125 N.W. 248, (Iowa). It has also been said that the 
word “due” signifies a simple indebtedness, without reference to the 
time of payment. Rumely v. U.S., 203 Fed. 532, at page 548. 


We have previously stated that where a contract for sale of real 
estate is involved “the interest in the real estate possessed by the now 
deceased vendor, the value of which interest is reflected by the amount 
of unpaid purchase price” was liable for taxation, and that “this tax 
liability should be computed in the usual manner applicable to real 
estate taxes, using as a valuation base the amount of the unpaid prin- 
cipal purchase price for the real estate, according to the contract, out- 
standing at the time of assessment for each respective year”. Report of 
Attorney General, 1953-54, at page 405. 


On the basis of the foregoing, we are of the opinion that the basis 
for value of the promissory note in question is the unpaid balance exist- 
ing as of March 1 of each year. To tax only that part payable or col- 
lected each year would result in exemption from taxation of a part of 
the value of the note in actual existence on assessment date, contrary 
to the Constitution and statutes of this state. 


The amount of payment actually received each year is important 


here only if it is held on March 1, and taxable as class “A” intangible 
property. 
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April 27, 1956 
COUNTY BOARD OF MENTAL HEALTH 
Duty of County Attorney Respecting Complaints Before the Board 


REQUESTED BY: Eugene C. McFadden, County Attorney, Norfolk, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: Does Section 83-328.02, R.R.S. 1943, imply that the 


County Attorney may appeal to the district court 
on behalf of the person alleged to be mentally ill, 
and, if so, does this not preclude the County Attor- 
ney from instituting proceedings before the Board 
against person alleged to be mentally ill? 


CONCLUSION: This statute assumes that the County Attorney will 
act in his official capacity on behalf of the county 
and state and not as a private attorney for the per- 
son alleged to be mentally ill. The statute does not 
contemplate that the County Attorney will represent 
the person alleged to be mentally ill in hearings be- 
fore the County Board of Mental Health, or in ap- 
peals from such hearings to the district court. 


Section 83-328.02, R.R.S. 1943, provides as follows: 


“The person alleged to be mentally ill, any relative or imme- 
diate friend on his behalf or the county attorney of the county 
where such proceedings are had, may appeal to the district court 
from the findings of the board substantially in the manner pro- 
vided by law in cases tried and determined by justices of the peace. 
The amount of the appeal bond shall be one hundred dollars con- 
ditioned for the prosecution of the appeal without delay and pay- 
ment of costs; Provided, no bond shall be required where the appeal 
is taken by the county attorney. The taking of an appeal shall not 
supersede or suspend commitment under the warrant, but the per- 
son alleged to be mentally ill shall be returned to the county for 
hearing on the appeal.” 


We interpret the language of Section 83-328.02 to mean that the 
County Attorney may, in his official capacity, file an application with 
the County Board of Mental Health for the commitment of a person to 
an institution as a mentally ill person. If he were acting as attorney 
for the person alleged to be mentally ill, he would not be acting in his 
official capacity as County Attorney. Obviously there would be no rea- 
son for excusing the County Attorney from giving an appeal bond, as 
is provided by this statute, if he were not acting on behalf of the county 
and state rather than the person alleged to be mentally ill. The purpose 
of this statute is to give either side of the controversy an opportunity 
to appeal to the district court. 
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April 25, 1956 


SCHOOLS 


Parking Meters—Acceleratel Charges—Disposition of Funds Collected 
Thereby. 


REQUESTED BY: F. B. Decker, Commissioner of Education, Capitol 
Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 


QUESTION: In view of the provisions of Article VII, section 5 
of the Nebraska Constitution, did the Legislature 
have power to enact sections 19-2301 to 19-2304, 
R.S. Supp., 1955 which provide that ‘accelerated 
charges” for parking in controlled areas without the 
payment in advance of required parking fees may 
be fixed by municipal ordinance and by such legis- 
lation divert the accelerated charges to the municipal 
traffic fund rather than to the school fund. 


CONCLUSION: Yes. 
Article VII, section 5 provides in part: 


“* * * all fines, penalties and license moneys arising under 
the rules, by-laws, or ordinances of cities, villages, towns, precincts, 
or other municipal subdivision less than a county, shall belong and 
be paid over to the same respectively. All such fines, penalties, and 
license moneys shall be appropriated exclusively to the use and 
support of the common schools in the respective sub-divisions where 
the same may accrue.” 


Sections 19-2302 and 19-2303, R.S. Supp., 1955 provide: 
Section 19-2302, R.S. Supp., 1955: 


“The proceeds derived from the use of the parking meters or 
other similar mechanical devices, referred to in sections 19-2301 to 
19-2304, shall be placed in the traffic and safety fund and shall be 
used by such a city or village referred to in section 19-2301; first, 
for the purpose of the acquisition, establishment, erection, mainten- 
ance, and operation of the system; second, for the purpose of making 
the system effective; and third, for the expenses incurred by and 
throughout such a city or village in the regulation and limitation of 
vehicular parking, traffic relating to parking, traffic safety devices, 
signs, signals, markings, policing, lights, traffic surveys, and safety 
programs.” 


Section 19-2303, R.S. Supp., 1955: 


“As used in sections 19-2301 to 19-2304, unless the context 
otherwise requires: Proceeds shall mean any money collected from 
or by reason of parking meters or other similar mechanical devices 
installed by any city of the first or second class or village, including 
revenues received by reason of any schedule of accelerated charges, 
to be fixed by ordinance. Accelerated charges may include, but 
need not be limited to, charges fixed by ordinance for parking in 
controlled or regulated areas without payment in advance of re- 
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quired parking fees or payments, but shall not include judicially 
imposed fines and penalties.” (Emphasis supplied) 


These sections of the statute were enacted by the 1955 Legislature 
as L.B. 531. It is an independent act and not amendatory of any pre- 
existing legislation. Prior to this enactment there were no specific 
provisions upon our statutes regulating the installation of traffic meters 
and the disposition of funds resultant from their installation. 


Parking meters themselves have consistently been held to come 
within the valid police power of the municipalities. 60 C.J.S., p. 140-p. 
144; 130 A.L.R. 316; Bowers v. City of Muskegon, 305 Mich. 676, 9 N.W. 
2d 889; Opinion of Justices, 297 Mass. 559, 8 N.W. 2d 179. 


The controlling question involved is that of interpreting the words 
“accelerated charges” in the statute and their application and relation- 
ship to “penalties” as contained in the section of the Constitution above 
quoted. If the “accelerated charges” are intended as penalties then 
the proceeds must be placed in the school fund and consequently the 
statute would be unconstitutional. If they are not penalties then it is 
a valid exercise of the legislative power to place them into the traffic 
fund. 


Art. VII, sec. 5 of the Constitution in its various phases has been 
interpreted several times by our court. There are those cases dealing 
with license fees which have been imposed by the Legislature upon 
state-wide activities such as hunting and fishing and state liquor licenses. 
These cases uniformly hold that even though the license money is 
collected locally that the Legislature had the power to apply them to 
the state school fund. Wilcox v. Havekost, 144 Neb. 562, 13 N.W. 2d 
889. State v. Nickerson, 98 Neb. 837, 151 N.W. 981. School District 
of Omaha v. Gass, 131 Neb. 312, 267 N.W. 528. Thus indicating a de- 
viation from a strict literal reading of the words contained in the 
Constitution. 


The word “penalty” does not permit of an exact definition in the 
abstract. It has variously been defined by our court and the courts of 
other states. The authorities are prone to adapt the term to the par- 
ticular factual situation involved. The Nebraska Court in Sunderland v. 
C. B. & Q., 104 Neb. 319, 179 N.W. 546 held that a statute making the 
railroad liable to the shipper for a penalty in addition to the actual 
damages were unconstitutional because under the Constitution, if a 
penalty, it should go to the school fund. See also, Hollman v. Cole 168 
Okla. 473, 34 P. 2d 597. State v. Franklin, 63 Utah 442, 226 P. 674. 
Kausch v. Moore 268 F. 668. 


The most recent Nebraska case dealing with a related problem is 
School District v. Adams, 147 Neb. 1060, 26 N.W. 2d 24, which is a 
sequel case In re Estate of Rogers, 147 Neb. 1, 22 N.W. 2d 297. This 
was an action brought by the school district to determine the correct 
apportionment and distribution of penalties collected pursuant to a 
statute imposing penalties in addition to interest for failure to list in- 
tangible property for taxation. The court in holding that these statutory 
named penalties were not within the meaning of Art. VII, sec. 5 of the 
Constitution said: “it must be conceded that this provision (of the 
Constitution) is self-executing and if the moneys involved are penalties 
within the meaning of this constitutional provision, a judgment award- 
ing them to the plaintiff district would be required”. “ * * * * 


“Penal laws, strictly and properly, are those imposing punish- 
ment for an offense committed against the state, and which, by the 
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English and American constitutions, the executive of the state has 
the power to pardon. Statutes giving a private action against the 
wrongdoer are sometimes spoken of as penal in their nature, but in 
such cases it has been pointed out that neither the liability imposed 
nor the remedy given is strictly penal.’ Huntington v. Attrill, 146 
U.S. 657, 13 S. Ct. 224, 227, 36 L.Ed. 1123. Many types of cases 
for the recovery of damages for neglect or breach of duty operate 
to a certain extent as punishment. The distinction between a 
remedial and penal statute necessarily lies in the fact that the latter 
is prosecuted for the sole purpose of punishment, and to deter 
others from offending in like manner. A remedial statute, of course, 
is for the purpose of adjusting the rights of the parties as between 
themselves in respect to the wrong alleged. This court appears to 
have held that the constitutional provision here in question has no 
reference to those damages, whether limited in the amount recov- 
erable or not, which a private person may sustain, but applies solely 
to such as are given to the public and go into the public treasury. 
Graham v. Kibble, 9 Neb. 182, 2 N.W. 455. Clearly a statutory 
provision for liquidated damages in favor of a private person where 
it is not so oppressive as to offend constitutional requirements as 
to due process, although in the form of a penalty, does not create 
a penalty that must be appropriated to the use and support of the 
common schools within the meaning of section 5, article VII, of the 
Constitution.” 


Applying the above reasoning to the question here involved it would 
seem that the accelerated charges are also remedial in nature. They 
are an incentive to overstay the time for which money has been placed 
in the meter and amount only to the payment of an additional sum for 
the privilege of staying longer than the time originally prescribed. 


It is true that the court in School District v. Adams, supra, did 
use some language that, taken out of context, might lead to an abstract 
conclusion that the accelerated charges here involved would fall within 
the category of penalties provided in the Constitution. However, atten- 
tion is called to the following qualifying language of that portion of 
the opinion: 


“* * * it is consistent with the historical belief of the people 
of this state that there is a close connection between law observance 
and public education, which has given rise to a general notion 
that moneys exacted as punishment for crime should go to the school 
fund as a deterrent to crime by applying such exactions to the 
support of a better public school system.” (Emphasis supplied) 


The accelerated charges provided are obviously not a deterrent to 
crime but an additional payment for the privilege of parking longer. 
It has not been made a crime by statute and should not be so inter- 
preted in the absence of a clear legislative intent so to do. The charges 
are voluntarily paid without trial. The funds so collected should main- 
tain the same identity as the coin placed into the meter until they have 
been transformed into a fine or penalty by a court of competent juris- 
diction. 


The statutes in question do not designate the “accelerated charges” 
either as fines or penalties. Consequently, we must assume that the 
Legislature did not intend to place them in that category. We have no 
specific ordinance before us enacted pursuant to the statutes involved, 
consequently it is encumbent upon us to interpret the statute within its 
own four corners. 
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We do not believe that in view of what we have said herein that 
there is any ambiguity. Should there be any doubt about it, it must be 
resolved in favor of constitutionality. 


In construing a legislative act, the statute should not be declared 
unconstitutional unless it is clearly so. State Bank of Stratton v. 
Strayer, 114 Neb. 567, 208 N.W. 662. Jensen v. Omaha Public Power 
District, 159 Neb. 277, 66 N.W. 2d 591. 


“In interpreting an act of the Legislature all reasonable doubt must 
be resolved in favor of its constitutionality. If it is subject to more than 
one interpretation one of which sustains it as valid and another which 
renders it in conflict with the constitution the court must adopt the 
former.” Wilson v. Marsh, 162 Neb. 237, 37 S.C.J. 237; Hinman v. 
Temple, 133 Neb. 268; 274 N.W. 605, 111 A.L.R. 1217; Nelson v. Tilley, 
187 Neb. 327, 289 N.W. 388, 126 A.L.R. 729; Beisner v. Cochran, 188 Neb. 
445, 293 N.W. 289; Peterson v. Hancock, 155 Neb. 801, 54 N.W. 2d 85. 


In view of the foregoing authorities it is our opinion that the Legis- 
lature did not exceed its constitutional authority by providing that a 
Municipality may enact an ordinance providing for traffic meters and 
that the accelerated charges, which are resultant from the traffic 
meters, may be placed in the traffic fund. We believe that the statute 
is valid and Constitutional under the police power of the State. 


April 27, 1956 
RURAL FIRE DISTRICTS 


Suburban Districts—Liability of City to Pay Debts of District Upon 
Annexing Part of District 


REQUESTED BY: Dixon G. Adams, County Attorney, Papillion, Nebr. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L, Kyle, Assistant Attorney General. 
QUESTION: 1. Under the provisions of Section 35-516.01 R.S. 


Supp., 1955, if the City of Bellevue should annex a 
part of an adjacent suburban fire protection district 
would it be required to pay the entire indebtedness 
of the suburban district or only a part of such in- 
debtedness proportionate to the part of the territory 
of the district which was annexed by the city? 


CONCLUSION: 1. Section 35-516.01 specifically requires that if the 
city annexes any part of the suburban fire protection 
district it must pay the entire indebtedness of the 
district. 


QUESTION: 2. In the event that the district was organized as 
a rural fire protection district instead of a suburban 
fire protection district, would Section 35-516.01 ap- 
ply? 

CONCLUSION: 2. No. However, the annexed territory would re- 
main a part of the rural fire protection district and 
subject to assessment by the district until it had 
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formally withdrawn from the district in accordance 
with the procedure provided in Section 35-515, R.S. 
Supp., 1955. 


Section 35-516.01, R.S. Supp., 1955 provides: 


“No city or village may annex any suburban fire protection 
district or any part thereof unless such city or village shall pay the 
entire indebtedness of the district.” (Emphasis supplied) 


We believe that the language of the statute clearly requires that the 
city of Bellevue would be required to pay the entire indebtedness of the 
district if it annexes any part of the district. 


In the event that the district were organized as a rural fire pro- 
tection district, however, the City of Bellevue would be under no obliga- 
tion to pay any part of the indebtedness of the district, but the territory 
annexed by the city would remain subject to assessment by the district 
after its annexation by the city until it had withdrawn from the fire 
protection district in accordance with the procedure outlined in Section 
85-515, R.S. Supp., 1955. 


May 1, 1956 
STATE DEPARTMENT OF HEALTH 
Internships—Residencies 


REQUESTED BY: E. A. Rogers, M.D., Director of Health, State Capitol, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L, Kyle, Assistant Attorney General. 
QUESTION: What are the conditions under which an unlicensed 


person may practice medicine and surgery in Ne- 
braska as an interne or resident? 


CONCLUSION: These conditions are outlined in Section 71-1,103 (4), 
R.R.S., 1943. The only exception to the requirement 
that a person who practices medicine and surgery 
in Nebraska which our law recognizes is that of a 
student of medicine and surgery, (1) who has com- 
pleted at least two years’ study in an accredited 
school of medicine and surgery; (2) Whose services 
are gratuitous and; (3) who is practicing under the 
supervision of a licensed physician or as an intern 
in an accredited hospital. 


Section 71-102, R.R.S., 1943, provides that no person shall engage 
in the practice of medicine and surgery unless he shall have obtained a 
license for that purpose from the Department of Health. 


Section 71-1,102, R.R.S., 1943, defines the practice of medicine and 


surgery which includes generally all persons who are engaged in the 
treatment or diagnosis of ailments, diseases or injuries of human beings. 
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Section 71-1,103, R.R.S., 1943, lists certain classes of persons who 
are excepted from the definition of persons practicing medicine and 
surgery as stated in Section 71-1,102. Among these exceptions are: 
“(4) students of medicine and surgery who have completed at least two 
years’ study in an accredited school and who gratuitously prescribe for 
and treat disease under the supervision of a licensed physician or while 
serving an interneship in an accredited hospital;” etc. The other ex- 
ceptions noted in Section 71-1,103 do not appear to have any bearing 
on the questions we are considering. 


It will be noted that under the provision of Section 71-1,103 above 
quoted, a person may practice medicine and surgery in this state as an 
intern if he meets the following requirements: 


1. He must be a student of medicine and surgery who has 
completed at least two years’ study in an accredited school of 
medicine and surgery. 


2. His services must be gratuitous. 


3. He must practice under the supervision of a licensed physi- 
cian or while serving as an intern in an accredited hospital. 


Section 71-1,105, R.R.S., 1943, defines an accredited medical school 
as one approved by the Department of Health upon the recommendation 
of the Board of Examiners in Medicine and Surgery, and which meets 
certain requirements and standards set forth in the statute. Undoubt- 
edly the Department of Health has a list of such accredited schools of 
medicine, and the first requirement of a person seeking to practice as 
an intern is that he has completed at least two years’ study in one of 
these accredited schools. 


The statute requires that the services of the intern in prescribing 
for and treating disease shall be gratuitous. The term “gratuitous” 
means that the services shall be given without charge and without 
compensation of any kind. They are given without valuable or legal 
consideration. See Black’s Law Dictionary (4th Ed.) p. 830; Johnson 
v. Johnson, 141 Neb. 239, 3 N.W. 2d 414. It is our view that neither 
the intern himself, nor the physician or hospital under whose super- 
vision he performs his services, is entitled to make any charge for the 
services performed by the intern. Such services must be entirely 
gratuitous. This does not preclude the supervising physician or hospital 
from making payments to the intern, but no charges should be made 
against the patients who are served by the intern for the services of the 
intern. His services to the patients must not be charged for either by 
the intern himself or by anyone else. 


The third requirement is that the intern shall practice under the su- 
pervision of a licensed physician or as an intern in an accredited hospital, 
which latter would mean, we assume that his services in the hospital 
would be supervised by a licensed physician or physicians. This means, 
of course, that the services performed by the intern shall be actually 
supervised and directed by the licensed physician under whom he is 
serving and that he shall not be permitted to perform medical services 
which are not fully known and approved by the supervising physician 
before they are performed. In short, there must be actual and not mere 
token supervision of the intern by the physician. 


The law recognizes no difference between an intern and a resident. 
A resident is an intern. We believe that the policies and practices of 
your department as outlined in your letter of inquiry are correct. 
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April 26, 1956 
RURAL FIRE DISTRICTS 


Liability of Territory Which Is Later Attached or Detached for Debts 


of District 


REQUESTED BY: C. Thomas White, County Attorney, Columbus, Ne- 


OPINION BY: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 


braska. 


Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


No. 1. Is a territory now within the boundaries 
of the city of Columbus, and formerly a part of the 
Columbus Rural Fire Protection District liable for 
the indebtedness of the district, 


(a) existing at the time of its annexation; 


(b) further indebtedness including maintenance 
and operation of the district? 


No. 1. (a) Yes, if it has not been withdrawn from 
the district as provided by Section 35-515, R.S. Supp., 
1955. If it has been withdrawn from the district it 
is no longer liable except for those taxes which have 
previously been assessed and remain unpaid. 


(b) Such territory is liable for all debts and ex- 
penses of the district until it has been withdrawn 
from the district as provided in Section 35-515. The 
mere fact that the territory was annexed by the city 
of Columbus does not automatically withdraw it 
from the rural fire protection district. 


No. 2. Is such territory liable for only bonded in- 
debtedness or for any and all debts of the district 
as, for example, mortgages on equipment? 


No. 2. Such territory is liable for all indebtednesses 
of every nature as long as it remains a part of the 
rural fire protection district. It ceases to be liable 
for any debts or expenses as soon as it has been 
withdrawn from the district as provided by Section 
35-515. 


No. 3. Does the Territory after its annexation re- 
main a part of the rural fire protection district, so 
that improvements made on the property are used 
in computing the levy of the district? 


No. 3. Such territory remains a part of the rural 
fire protection district after being annexed by the 
city until it has been withdrawn from the fire dis- 
trict in accordance with the provisions of Section 
35-515. 


No. 4. Does territory within the boundaries of the 
city of Columbus, become eligible for separation 
from the district after the debts of the district have 
been paid, or is there any procedure for such sep- 
aration? 
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CONCLUSION: No. 4. Such territory is eligible for withdrawal 
from the fire district at any time provided it can 
meet the requirements of Section 35-515. However, 
if it constitutes more than 25 per cent of the orig- 
inal area of the district and the district owes an 
indebtedness of more than $500.00, it cannot be with- 
drawn from the district until such indebtedness has 
been reduced to $500.00 or less. 


QUESTION: No, 5. When the valuation submitted by the As- 
sessor in previous years has not included the terri- 
tory within the city, what is the procedure for add- 
ing such territory to the tax list for the previous 
years? 


CONCLUSION: No. 5. No procedure for levying and collecting 
such assessment for prior years is provided by the 
statutes and we conclude that such assessments and 
collection cannot be made. 


Question No. 1. Is a territory now within the boundaries of the 
city of Columbus, and formerly a part of the Columbus Rural Fire 
Protection District liable for the indebtedness of the district: 


(a) existing at the time of its annexation? 


(b) further indebtedness including maintenance and operation 
of the district? 


Section 35-510, R.S. Supp., 1955, limits the amount of indebtedness 
which a rural fire protection district may incur to $15,000.00. 


Section 35-515, R.S. Supp., 1955, provides the procedure for with- 
drawal of territory from a rural fire protection district. Subsection (5) 
of this section contains the provision that “not more than twenty-five 
percent of the original area of an existing district shall be withdrawn 
therefrom while such district has a total indebtedness of more than five 
hundred dollars”. 


If the territory now within the boundaries of the city of Columbus 
has not formally withdrawn from the rural fire protection district in 
accordance with the provisions of Section 35-515, it would, of course 
remain liable for any indebtedness of the district. I assume, however, 
that it has withdrawn from the district in accordance with the pro- 
visions of the statute. 


Section 35-509, R.S. Supp., 1955, provides that the board of directors 
of the district shall annually estimate the amount necessary for carry- 
ing out its program of general fire protection and shall certify the 
amount to the proper county clerk or county clerks on or before June 
30 of each year “who shall levy a tax not to exceed one mill on the 
dollar upon the assessed value of all the taxable property in the dis- 
trict, except intangible property”, etc. “Said tax shall be collected as 
other taxes or collected in the county”, etc. “In no case shall the amount 
of tax levy exceeed the amount of funds required to defray the ex- 
penses of the district for a period of one year as embraced in the annual 
estimate of expense including the amount of principal and interest upon 
the indebtedness of the district for the ensuing year.” 


I find no provision in the statutes which makes the indebtedness of 
the district a lien on the tangible property in the district except for 
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the lien of the taxes which have been duly levied and assessed for the 
current year. 


In answer to your first question I would say: 


(a) If the territory which is now within the boundaries of the City 
of Columbus has not been detached from the Columbus Rural Fire Pro- 
tection District as provided in Section 35-515, it remains a part of such 
Fire Protection District, and is liable to be taxed as a part of said 
district for each year that it remains a part of the district. The law 
does not provide that it shall automatically cease to be a part of the 
fire protection district when it has been annexed to the city. 


If, however, it has been detached from the Columbus Rural Fire 
Protection District it ceases to be liable for any indebtedness of the 
district except for such taxes as may have already been levied and as- 
sessed against the tangible property of the district and which remain 
unpaid. 


(b) As long as this territory remains a part of the Rural Fire 
Protection District it remains liable to be taxed for the payment of the 
debts of the district including cost of maintenance and operation. Such 
liability ceases when the territory has been detached from the district 
as provided in Section 35-515. It then remains liable only for such taxes 
as have been previously levied and assessed and which remain unpaid. 


These views are based on the fact that the statute makes no pro- 
vision for the continued liability of territory for debts or expenses of a 
rural fire protection district after it has been withdrawn from the 
district, plus the fact that the statute prohibits withdrawal of more than 
twenty-five per cent of the area from a district which has a total in- 
debtedness of more than $500. This provision indicates a legislative 
intent that territory withdrawn from a district shall cease to be liable 
for the debts of the district. 


Question No. 2. If such territory liable for only bonded indebted- 
ness or for any and all debts of the district as, for example, mortgages 
on equipment? 


As above stated, as long as the territory remains a part of the 
rural fire protection district, it remains liable for all indebtedness of 
the district, including bonded indebtedness, mortgages on equipment and 
current expenses. When such territory has been withdrawn from the 
district as provided by Section 35-515, it ceases to be liable for any in- 
debtedness or expenses of the district of any kind, except to the extent 
that any taxes on property in the district for the benefit of the district, 
which have been duly levied and assessed, remain unpaid. 


Question No. 3. Does the territory after its annexation (by the 
city) remain a part of the Rural Fire Protection District, so that im- 
provements made on the property are used in computing the levy of the 
district? 


Annexation of the property by the city does not withdraw it from 
the Rural Fire Protection District. It can only be withdrawn by follow- 
ing the procedure provided in Section 35-515. Until such withdrawal has 
been accomplished all of the tangible property in this territory is subject 
to the tax for the use of the District, including improvements made after 
the territory was annexed by the city. 


Question No. 4. Does territory within the boundaries of the city of 
Columbus become eligible for separation from the district after the debts 
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of the district have been paid, or is there any procedure for such sep- 
aration? 


The territory is at all times eligible to separation from the Rural 
Fire Protection District provided it can meet the requirements of Sec- 
tion 35-515, which are as follows: 


1. The territory must be equivalent to six sections or more. 


2. A petition for withdrawal must be signed by sixty percent 
or more of the electors owning any interest in real estate or personal 
property in such territory which is assessed for taxation by the 
district, and presented to the county clerk. 


3. The county clerk must certify as to the adequacy of the 
petition and then forward it to the board of directors of the district 
together with a map or plat of the territory proposed to be de- 
tached. 


4. The board of directors of the district shall, within thirty 
days after the receiving of the petition, report to the county board 
in writing, either approving or disapproving the petition to with- 
draw the territory. 


5. If the report of the directors is unfavorable, the petition is 
rejected. If it is favorable, the county board shall fix a time and 
place for a public hearing on the petition at which time any tax- 
payer of the district may be heard either for or against the with- 
drawal. 


6. If the district has a total indebtedness of more than $500.00 
and the area to be withdrawn amounts to more than 25 per cent 
of the original area of the district the petition for withdrawal must 
be rejected. 


7. I£ all of the foregoing conditions have been met the county 
board may make a written order withdrawing the territory from 
the district. 


Question No. 5. When the valuation submitted by the Assessor in 
previous years has not included the territory within the city, what is the 
procedure for adding such territory to the tax list for the previous 
years? 


It is our opinion that the law provides no procedure for levying and 
collecting tax on property within this annexed territory which should 
have been assessed and collected in previous years. 


Section 35-509 provides that the board of directors of the district 
shall annually estimate the expenses of the district and certify the 
amount to the county clerk on or before June 30th and the county 
authorities then proceed to levy and collect a tax—not exceeding one 
mill on the dollar of valuation—on the tangible property in the district 
to produce the required amount. Presumably this has been done during 
the previous years. There appears to be no statutory authority for 
the county clerk to levy and assess this property at the present time for 
assessments which should have been levied in previous years. Having 
made a levy and assessment for the district in the previous years, as- 
suming that he acted in good faith, his duties and authority ended, and 
there is no method of procedure by which he can now go back and assess 
this property for the fire district for prior year. See State ex rel. Long 
v. Barstler, 122 Neb. 167, 240 N.W. 273. 
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It is true that Section 77-1317, R.R.S. 1943, provides for the placing 
on the tax rolls of land or improvements which have been omitted from 
previous tax schedules, and taxing them for such prior years, but this 
appears to apply to lands and improvements which have escaped taxa- 
tion entirely and not to such property which was at all times on the 
tax rolls and was being taxed but was not taxed correctly. Also, Section 
77-519, R.R.S. 1948, provides for the correction of clerical errors and 
erroneous assessments, but this statute does not provide for cases such 
as your question suggests. 


It is our opinion therefore, that the statutes make no provision for 
the levy and collection of this assessment for the benefit of fire districts 
for prior years and that there is no legal method for making such levy 
after the year has passed. 


May 7, 1956 
DEPARTMENT OF ROADS AND IRRIGATION 
Duty to Share in Cost of Maintenance of State Aid Bridges 


REQUESTED BY: L. N. Ress, State Engineer, Department of Roads 
and Irrigation, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Does the Department of Roads and Irrigation still 


have the statutory responsibility of sharing in the 
cost of the maintenance of state aid bridges, as 
provided in section 39-852, R.R.S. 19437 


CONCLUSION: Yes. 


Under the provisions of 39-847, R.S. Supp., 1955, the county board 
or boards of any county or counties may make application to the De- 
partment of Roads and Irrigation for state aid in the construction or 
purchase of any bridge across any stream of the width of one hundred 
feet or more, under the jurisdiction of such county board or boards. 
Where there are bridges over streams which divide counties either 
county may make such application, and if the application is approved, 
it shall be lawful for the county and the department to build or purchase 
the same and recover one-fourth of the cost of such bridge from the 
county failing or refusing to join in such application. The Department 
of Roads and Irrigation is authorized to consider these applications, and 
upon recommendation of the State Engineer, make an order for a grant 
of one-half of the cost of construction of such bridges, as provided in 
section 39-848, R.R.S. 1943. 


Section 39-852, R.R.S. 1943, provides that after the completion of 
such a state aid bridge and the acceptance thereof by the Department 
of Roads and Irrigation, the county or counties having jurisdiction 
thereof shall bear the cost of maintenance where it is not over one 
hundred dollars per year, and if the cost of maintenance exceeds that 
amount per year, the cost of maintenance shall be borne equally by the 
state and the county or counties. 
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In 1955, L.B. 187, was enacted (Laws 1955, chapter 148, page 413) 
to provide for the adoption of a state highway system and a revision 
of our state highway laws, and to set forth certain duties of the De- 
partment of Roads and Irrigation. This act is now found in sections 
39-1301 to 39-1362, R.S. Supp., 1955, and it provides, in part, that the 
department has the responsibility of constructing, relocating, improving, 
and maintaining the state highway system. State aid bridges are not a 
part of the state highway system, and L.B. 187 does not assign to the 
department the responsibility of sharing in the cost of the maintenance 
of state aid bridges. However, L.B. 187 made no reference to section 
89-852, and this section has not otherwise been amended. We must 
conclude that section 39-852, R.R.S. 1943, is still effective, since Article 
III, section 14, Constitution of Nebraska, provides that no law shail be 
amended unless the new act contains the section as amended and the 
section so amended shall be repealed. 


In addition, it must be pointed out that section 66-424, R.S. Supp., 
1955, provides that the share of the Gasoline Tax Fund allocated to the 
Department of Roads and Irrigation shall be expended in part for the 
share of the department of the cost of maintenance of state aid bridges 
as provided in section 39-852. It is therefore our opinion that the De- 
partment of Roads and Irrigation still has the statutory responsibility 
of sharing in the cost of maintenance of state aid bridges. 


May 7, 1956 
SOIL CONSERVATION DISTRICT 
Authority of County Boards to Contribute Funds to Assist Said Districts 


REQUESTED BY: O. J. McDougal, Jr., Executive Secretary, Nebraska 
State Soil and Conservation Committee, Lincoln, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 


QUESTION: May the county boards or county commissioners 
appropriate money from county funds to a Soil Con- 
servation District for the purpose of assisting the 
district to carry out its program; the funds to be 
used in employing clerical and sub-professional field 
personnel during seasons of high work loads, no part 
of said funds being used to reimburse the District 
supervisors for their time, services or expense? 


CONCLUSION: Yes. 


The solution to your problem is found primarily in Section 23-320.01, 
23-320.05 and 23-320.06, R.S. Supp., 1955 which amended the prior 
existing sections. The pertinent portions of these statutes as they now 
exist are as follows: 


Section 23-320.01 provides: 
“In any county of the State of Nebraska traversed or touched 
by any river and in which the corps of engineers of the United 
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States army or other department or agency of the federal govern- 
ment shall be authorized by Congress to construct works for the 
prevention, control, or mitigation of floods or flood hazards upon or 
along any river or the tributaries thereof, lying or situated within 
said county, the county board thereof shall, if in its opinion the 
said construction is necessary for the public welfare, have the 
power and it is hereby authorized to: * * * (4) appropriate such 
funds as may be necessary to fully develop and carry out a co- 
ordinated program of flood control for such county.” (Emphasis 
supplied). 


Section 23-320.06 provides: 


“For the purpose of carrying out any of the provisions of sec- 
tions 23-320.01 to 23-320.07, the county board is hereby authorized 
to enter into agreements with (1) the United States of America 
or any department or agency thereof, (2) any city, (3) any drainage 
district, (4) any other county, (5) any body politic, (6) any person, 
(7) any firm, or (8) any individual, whenever it shall be necessary 
as a condition to the construction of flood control works hereunder, 
and for the maintenance, repair, or operation thereof. To aid and 
assist in carrying out a coordinated program of flood control for 
any county, the county board may also employ the services of any 
nonprofit corporation or organization that has as one of its principal 
objectives or purposes the promotion and development of flood 
control upon any river or its tributaries within the county.” 
(Emphasis supplied). 


The above three sections were amended by the 1955 Legislature 
as L.B. 21. The emphasized portions are the new portions of the statutes. 


The Title of L.B. 21 reads as follows: 


“AN ACT to amend sections 23-320.01, 23-320.05, and 23-320.06, 
Reissue Revised Statutes of Nebraska, 1943, relating to flood con- 
trol; to authorize counties to appropriate and expend funds to de- 
velop and carry out a coordinated program of flood control as pre- 
scribed; to authorize the levy of taxes for such purpose; to reduce 
the maximum levy for such purposes; to restate the powers of the 
county board of such a county in regard thereto; to authorize 
counties to employ the services of any nonprofit corporation or or- 
ganization that has as one of its principal objectives the promotion 
and development of flood control within such counties to aid and 
assist in such program; and to repeal the original sections.” 
(Emphasis supplied). 


When this bill was under consideration by the committee the fol- 
lowing comments were made by its introducers as to the purpose for 
the amendments. 


“A lot of work has been carried on in the past by voluntary 
contributions. In some cases the county made levies and turned 
the money over to organizational work. This bill merely clarifies 
the law to the extent that counties could go ahead and do this 
thing if they so desire.” 


The provisions of our statutes relative to soil conservation districts 
are found in Chapter 2, Article 15. A reading of these sections of the 
statutes clearly disclose that the soil conservation district come within 
the provisions of section 23-320.06, supra, as a “nonprofit corporation 
or organization that has as one of its principal objectives or purposes 
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the promotion and development of flood control.” Section 2-1529, R.R.S. 
1943, specifically permits these soil conservation districts “to accept 
donations, gifts and contributions of money * * * from this state or any 
of its agencies, and to use or expend such money, services, materials 
or other contributions in carrying on its operations’. See also R. A. G. 
1953-1954, p. 467. 


A consideration of the statutes involved together with the Title 
and the committee’s comments leads us to conclude that the counties 
are empowered to cooperate financially with the soil conservation dis- 
trict within the county. However we call your attention to the amend- 
ment to section 23-320.05 which changes the limit of the special levy 
for this purpose from one mill to one-fourth mill. 


May 9, 1956 
COUNTY BOARD 


Authority to Purchase Blue Cross and Blue Shield Insurance for Persons 
Receiving Medical, Surgical and Hospital Benefits from County Funds, 


REQUESTED BY: Morris V. Hoobler, County Attorney, Broken Bow, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

H. G. Hamilton, Assistant Attorney General. 
QUESTION: May a County Board Purchase Blue Cross and Blue 


Shield Group Insurance to Cover the Cost of Medical, 
Surgical and Hospital Care for Needy Persons of 
the County. 


CONCLUSION: Yes. 
Section 77-1601, R.S. Supp., 1955, in part, is as follows: 


«* * * Before levying taxes for any other functions of county 
government, each county shall first levy a tax sufficient to enable 
the county board to provide medical, surgical, and hospital care for 
needy persons of the county. * * *.” 


Section 68-206.01, R.S. Supp., 1955, as material here provides. 


“Until January 1 of the year following the year in which coun- 
ties shall make the first levy for medical, surgical, and hospital care 
for needy persons of the county, as prescribed in section 77-1601, 
expense for medical, surgical, and hospital care may be allowed in 
addition to the grant but only if the expenditure is authorized by 
the county board before the expense is incurred and the charges 
made are approved by the county board after the services are sup- 
plied. In making allowance for such medical, surgical, and hospital 
care in excess of the maximum limit herein provided for old age 
assistance, seventy-five per cent of the amount approved for that 
purpose shall be paid out of the State Assistance Fund and the 
remaining twenty-five per cent shall be paid by the county in which 
the recipient of old age assistance resides. * * *.” 
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Sufficient time has now elapsed for counties to make the levy 
authorized in this section and the net result is that payment of medical 
surgical and hospital expenses for needy persons is now the sole re- 
sponsibility of the counties, subject to the amount that may be paid by 
the state from federal and state funds, within the various statutory 
limitations controlling the maximum amounts which may be received 
by individuals within the several categories of public assistance. 


Section 68-206.01, by its own terms, actually became inoperative 
by reason of lapse of time, and certain of former opinions in regard to 
required procedures contained therein no longer apply to the question 
involved here. See reports of Attorney General, 1949-50, page 430; 
1951-52, page 301, 345; 1953-54, page 517. It thus appears that the 
County Board is directed to levy such amounts as may be necessary for 
medical, surgical and hospital benefits for needy persons, as defined in 
Section 68-205, R.R.S. 1943, without any specific limitations upon the 
authority granted. 


Generally where power over a particular subject matter has been 
delegated to a governmental unit by the legislature without any ex- 
press limitation, the extent to which that power shall be exercised rests 
in the discretion of the governing body, and if exercised in good faith 
is not subject to interference by the Courts. Under this rule where 
custody and control of public property is given to public officials, it is 
held that they have the implied power to carry insurance on that prop- 
erty. Annotation 100 A.L.R. 600. This rule has been extended to include 
the authority to carry group insurance on public employees. Anno- 
tations 33 A. L. R. 717; 27 A. L. R. 1267. 


We have previously upheld the right of the county board to pur- 
chase public liability insurance on county automotive equipment. Report 
of Attorney General, 1947-48, page 459. In that opinion the statutes 
conferring broad general powers on the County Board are set out and 
reference is made to Speer v. Kratzenstein, 143 Neb. 300, 310, 9 N.W. 
2nd 306, where the following rule was announced: 


“* * * In addition, it is well settled that a county board pos- 
sesses and can exercise not only such powers as are expressly 
conferred upon it by the constitution and statutes of the state, but 
it also possesses and can exercise such powers as arise by necessary 
implications, or such as are incidentally necessary to carry into 
effect those expressly granted, or such as are requisite to the per- 
formance of the duties which are imposed upon it by law. A county 
board must necessarily possess an authority commensurate with its 
public trust and duties. 20 C.J.S. 849, sec. 82; 15 C.J. 457; Cheney 
v. County Board of Supervisors, 123 Neb. 624, 243 N.W. 881. * * * *.” 


Although it was held in State ex rel Johnson v. Gage County, 
154 Neb. 822, 49 N.W. 2nd, 672, that a county could not engage in the 
proprietary functions of selling crushed rock to individuals, it was 
there stated that the duty of maintenance and repair of county roads 
having been imposed upon a county, the powers are commensurate with 
such duties and the performance thereof will not be interfered with if 
performed in any reasonable manner. 


With these principles in mind it is evident that the furnishing of 
medical, surgical and hospital benefits to those in need is a govern- 
mental duty imposed on the several counties and express authority is 
given to raise funds by taxation for this public purpose. Since there 
appears to be no limitation on the manner in which the duty is to be 
performed, it follows that the county board should be allowed to exercise 
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its discretion in carrying out this function, provided the manner in 
which it is done is reasonable. 


We are unable to find any authority to the effect that the purchase 
of group insurance to insure partial or full payment of the expenses 
incurred in the care of the needy persons of the county is not a reason- 
able method to discharge the duty imposed, and we conclude that such 
action by a county board would not exceed the authority granted to 
them. 


This conclusion should not be construed as an endorsement of the 
feasibility of such a plan and we expressly withhold any opinion as to 
the practicability of this method and to the relative cost as compared 
to direct payment of such expenses. We do think, however, the deter- 
mination of those questions and also a determination of whether group 
insurance will adequately furnish the services to which the needy are 
entitled by statute, are essential to judge the reasonableness of the 
method used. 


May 10, 1956 
ELECTIONS 
Write-in Votes When No Filing Is Made for the Office 


REQUESTED BY: B. E. Boyles, Deputy Election Commissioner, Lan- 
caster County, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTION: No. 1. When no candidate has filed for the office 


of County Commissioner of Lancaster County for 
one of the Major parties, can a party candidate be 
nominated by write-in votes? 


CONCLUSION: No. 1. Yes, such write-in voting is authorized by 
Section 32-428, R.R.S. 1943. 


QUESTION: No. 2. Is there a requirement as to the vote neces- 
sary to nominate such a write-in candidate? 


CONCLUSION: No. 2. Yes, in order to be nominated a person must 
receive the greatest number of votes of the political 
party for the office and such vote must be five per 
cent or more of the entire vote cast at such primary 
election for that party in the district from which 
such candidate is to be nominated. . 


QUESTION: No. 3. Does the same ruling apply to the office of 
Trustee of Sanitary District Number One? 


CONCLUSION: No. 3. Yes. 


Section 32-428, R.S. Supp., 1955, requires that there shall be pro- 
vided a blank space in each division of the ballot into which the electors 
may write the name of any person for whom they wish to vote, whose 
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name is not printed upon the ballot. The only exception is as to candi- 
dates for the office of President and Vice President at a general election 
and delegates to the County Convention at a primary election. There- 
for, a blank space must be provided on the ballot for the office of 
County Commissioner on a political ballot even though no candidate 
for the poltical party has filed for the office. 


The number of votes required to nominate is governed by Section 
32-532, R.R.S. 1943, which provides that a person to be nominated by 
a political party must receive the greatest number of votes of his party 
for the office and that such vote must equal “five per cent or more of 
the entire vote cast at such primary election on the ballot for that 
party.” 


We construe this to mean five per cent or more of the total number 
of legal ballots voted by members of the political party within the 
district and does not refer to the votes cast for the paricular office. 
Bryan v. City of Lincoln, 50 Neb. 620, 70 N.W. 252. The term “votes 
cast” has been held to be equivalent to “ballots cast”. Smith v. Renville 
County Commissioners, 64 Minn. 16, 65 N.W. 956; Hopkins v. City of 
Duluth, 81 Minn. 189, 83 N.W. 536. Blank ballots are not “votes cast”. 
Hicks v. Krigbaum, 13 Ariz. 237, 108 Pac. 482. Also it was held that 
Catlett v. Knoxville, 120 Tenn. 699, 112 S.W. 559, that illegal ballots 
do not constitute votes and are not to be counted in determining the 
percentage of votes cast. 


The above discussion is equally applicable to the office of Trustee 
of Sanitary District Number One. 


May 14, 1956 
CITY-COUNTY BUILDING AUTHORITY 
L.B. 592, 1953 Session, an Independent Act 


REQUESTED BY: Elmer M. Scheele, County Attorney, Lancaster Co. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTION: 1. Is it not true that the 1953 Act contained in 


Sections 15-740 to 15-750, R.R.S. Nebraska 1953, 
(1953 Session Laws 105) is a complete and inde- 
pendent Act within itself rather than modifying or 
subject to the provisions of the 1947 Act (15-737 to 
15-739, 1947 Session Laws 124) ? 


CONCLUSION: I. Yea: 


QUESTION: 2. May an Authority incorporated under Sections 
15-740 to 15-750, R.R.S. Nebraska 1953, proceed 
with the construction of a combined building after 
submission of the bond issue provided in Section 
15-750, R.R.S. Nebraska 1953, without regard to the 
provisions of the 1947 Act contained in Sections 
15-737 to 15-739, R.R.S. Nebraska 1953? 
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CONCLUSION: 2. Yes. 


The 1947 Legislature enacted L.B. 290, Laws of Nebraska, 1947, 
page 124 (Section 15-737 to 15-739, R.R.S. 1948), which provides a 
method whereby a county and a city of the primary class may enter 
into an agreement for the construction and maintenance of a joint city 
and county building. Such an agreement must be submitted to the 
voters and if approved by a majority vote of the electors of the city 
and county, each respectively, the city and county may levy an annual 
tax for such construction and maintenance. 


In 1953 the Legislature enacted L.B. 592, Laws of Nebraska, 1953, 
page 105 (Section 15-740 to 15-750, R.R.S. 1943), which authorizes a 
county and a city of the primary class to incorporate an authority for 
the purpose of acquiring, furnishing, equipping, owning, improving, en- 
larging, operating, and maintaining a building or buildings and the 
necessary site or sites therefor for the use of such county and city 
of the primary class. Under the 1953 Law the cost of acquiring the 
site and the construction and furnishing of the building is met by the 
issuance of self-liquidating bonds, payable solely from the revenues of 
such property. Before such bonds may be issued the commission of the 
authority must submit the question of issuance thereof to the legal 
voters of the city and county. If approved by a majority of those 
voting on the proposition the bonds may be issued only after the prop- 
erty has been leased for a period extending beyond the last maturity 
of the bonds. 


The 1953 Law is an independent Act and has no relationship what- 
soever to the 1947 Law. It provides an entirely different method for 
accomplishing the purpose of establishing a joint city-county building. 


The Lincoln-Lancaster County, Nebraska, Building Authority, Inc. 
has been incorporated under the provisions of the 1953 Act and the 
question to be submitted to the legal voters of the city and county is 
the issuance of bonds as required by Section 15-750. The election pro- 
vided for by Section 15-738 may be held only when a city-county building 
is proposed to be established under the 1947 Act. 


May 16, 1956 
SCHOOLS 


Postponing Effective Date of Boundary Changes in Petitions Filed 
under Section 79-402. 


REQUESTED BY: William B. Rist, County Attorney, Gage County, 
Beatrice, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 


QUESTION: Where Petitions are filed at the present time seek- 
ing boundary changes of school districts, but speci- 
fying that the changes are not to become effective 
until September 1, 1957, is the condition valid? 
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CONCLUSION: Inclusion in petitions of a condition that the ef- 
fective date of boundary changes is to be deferred 
to a certain time does not in itself impair the juris- 
diction of the county superintendent to hold a hear- 
ing on the petitions, and if he thereafter finds that 
the petitions are legally sufficient he cannot question 
the condition and must enter an order directing the 
conditional change in boundaries. 


You state that petitions have been filed with the County Superin- 
tendent pursuant to the provisions of sections 79-402, R.S. Supp., 1955, 
whereby a Class I school district is proposed to be divided and the 
two parts thereof added to two adjoining Class II districts, and that 
each of the petitions contains the condition that such change of bound- 
aries shall not become effective until September 1, 1957. You ask 
whether the condition postponing the effective date is a valid condition. 


We are of the opinion that the condition is valid, at least to the 
extent that it does not impair the right and duty of the county super- 
intendent to proceed with a hearing on the petitions and to thereafter 
enter an order in accordance with the conditional request contained in 
the petitions if the petitions themselves are found to be legally suf- 
ficient. 


The pertinent provision of section 79-402 is that, ‘“‘The county su- 
perintendent shall create a new district from other districts, or change 
the boundaries of any district upon petitions signed by fifty-five per 
cent of the legal voters of each district affected.” In discussing this 
particular language, the Court adopted this statement in State ex rel. 
Larson v. Morrison, 155 Neb. 309, 51 N.W. 2nd 626: 


“These provisions are mandatory, and may, I think, be classed 
as jurisdictional. * * * The laws of this state, as well by policy as 
by letter, have left the control of the boundaries of school districts, 
primarily, with the legal voters of each district respectively. * * * 
After the first or original organization of a new county into one or 
more school districts, no new district can be formed, old one altered, 
or the boundaries of any altered, without the movement therefor 
originating with the legal voters thereof, and their will to that 
effect being expressed by petition of the strength prescribed by 
statute. These are matters with which the school district, as a cor- 
poration, or quasi corporation, has been vested with neither power 
nor duty, nor has any district officer, board, or school meeting; 
but they rest with the voters in their capacity of petitioners, and 
with them alone.” 


We think the above language strongly implies broad powers on the 
part of such petitioners. With reference to the limited powers of the 
County Superintendent, we find this language in Cacek v. Munson, 160 
Neb. 187, 69 N.W. 2nd 692, the same having been reaffirmed in Olsen v. 
Grosshans, 160 Neb. 543, 71 N.W. 2nd 90: 


“This court has concluded that when petitions are filed with the 
county superintendent of schools requesting a change of boundaries 
of school districts under the provisions of section 79-402, R.S. Supp., 
1953, it is his duty to give proper notice of and hold a hearing 
thereon and at or after such hearing to factually determine whether 
or not 55 percent of the legal voters affected have lawfully peti- 
tioned the same. * * *. 
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“* * * Thus, where the record of the proceedings before a 
county superintendent of schools in a proper hearing upon petitions 
filed under section 79-402, R.S. Supp., 1953, discloses that 55 per- 
cent or more of the legal voters of each school district affected have 
filed petitions requesting a change of boundaries, the county super- 
intendent has the jurisdiction and mandatory duty to order the 
boundary changes requested by such petitions. Also, a hearing 
upon the questions so presented by such petitions and the findings 
and determination of facts from the evidence adduced with relation 
thereto, are judicial in character. * * *.” 


It thus appears that the principal function of a county superin- 
tendent is to determine the legal sufficiency of the petitions. Of course, 
if there is substantial variance in the conditions contained in the peti- 
tions filed by the different districts, the superintendent would be without 
power to act since there would be no mutuality in the requests for 
changes in the district boundaries. This is pointed out in Olsen v. 
Grosshans, supra: “ * * * section 79-402 * * * contemplates mutuality 
of action by the districts affected and requires a concurrence of the 
respective petitions filed therefor in all material respect with regard to 
the changes requested therein, and unless the petitions of the separate 
districts affected concur in substantially the identical action requested, 
the county superintendent or superintendents are without jurisdiction 
or authority to act thereon.” Incidentally, the factual situation in that 
case involved a petition filed on September 17 containing a condition 
that one of the districts “should be required to continue its corporate 
existence and continue its own school program at its own expense until 
June 1, * * *.” The court there voiced no objection to the condition 
itself, but only pointed out that it created a lack of mutuality with the 
other petitions. 


Obviously a good many boundary changes cannot become effective 
immediately after filing of petitions and hearing thereon, because of 
the fiscal problems involved. It may reasonably be assumed that the 
legislature recognized this fact in connection with the passage of sec- 
tion 79-402, and therefore permitted electors a certain latitude in select- 
ing the actual date for the change, based upon a consideration of local 
circumstances existing at the time of the proposed change. If it now 
appears that restrictions are desirable with reference to the time in 
which boundary changs may become effective, it would be incumbent 
upon the legislature to supply the restrictions or authorize some officer 
to make a determination as to effective dates. We do not believe that 
a county superintendent has the authority under existing statutes to 
make a determination with respect to the validity of effective dates as 
proposed in petitions filed with that officer, and if after a hearing he 
finds the petitions to be legally sufficient he must act in accordance 
with the request contained therein. However, any attempt to enter an 
order to be effective after the close of his term of office would raise a 
serious question. 
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May 17, 1956 
HOSPITALS AND NURSING HOMES 
Right of County Board to Levy Tax for Nursing Home 
REQUESTED BY: William G. Line, County Attorney, Fremont, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: No. 1. Can the County Board levy a tax of one 


mill for the purpose of acquiring and equipping a 
nursing home on property adjoining the present 
hospital owned by the county? 


CONCLUSION: It can if the nursing home is to be operated as a 
part of the community hospital under the control 
of the hospital board of trustees, but not otherwise. 


QUESTION: No. 2. Is it necessary to submit the question of 
levying such tax to a vote of the people of the 
county? 


CONCLUSION: It is not necessary to submit this question to a 
popular vote if this assessment together with all 
other assessments made by the county authorities 
does not cause the total assessment to exceed the 
constitutional limit of five mills on the dollar. If 
this assessment brings the total assessment above 
the 5-mill limit imposed by the constitution, it must 
be submitted to a vote of the people for approval. 


Section 23-343, R.R.S. 1943, authorizes the county board, in counties 
having a population of 3600 or more, to issue and sell bonds for the 
construction or acquisition of a county poorhouse, an indigent hospital, 
a home for aged persons or a county community hospital, and to pur- 
chase suitable equipment for the same; provided that the question of 
the issuance of such bonds shall have been submitted to the voters of 
the county at a general or special election and have been approved by a 
majority of the voters voting on the proposition. This statute was 
enacted originally in 1917 and was last amended in 1945. 


In 1947 the Legislature enacted L.B. 398 (Chap. 61, Laws of 1947) 
which now appears as Sections 23-343.10, 23-343.11, 23-343.12 and 
23-343.13, R.R.S. 1943. This act provides that it is cumulative to and 
not amendatory of the prior laws relating to county hospitals and 
similar institutions, including Section 23-343. 


Section 23-343.10 of the act of 1947, authorizes counties having a 
population of 3600 or more to accept by gift of devise or to purchase a 
county hospital or a building suitable for conversion into a county 
hospital and to erect buildings or improvements thereon for hospital 
purposes, and to maintain, improve, equip and operate such hospital. 
This statute also provides that “the total value of all gifts and devises 
accepted and approved for the original construction or acquisition of a 
hospital must equal at least fifty per cent of the cost of such construc- 
tion or acquisition before any tax levy can be made for the purposes 
provided in this section.” 


Section 23-343.11 then goes on to provide as follows: 
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“The county board shall have power to levy a tax each year 
of not to exceed one mill on the dollar upon the assessed value of 
all the taxable property in such county, except intangible property, 
for the purpose of acquiring, remodeling, improving, equipping, 
maintaining, and operating such hospital. It shall, by resolution, 
determine and declare how the same shall be managed.” 


It will be noted that Section 23-343.11, and the act of which it is a 
part, applies only to county hospitals. This would, in our opinion, exclude 
a county nursing home from the provisions of the section unless such 
nursing home were an integral part of the county hospital, controlled 
and operated by the board of hospital trustees as a part of the county 
hospital, which, in our opinion, can be done. In such case, the provisions 
of Section 23-343.11 would apply, and a tax levy could be made for the 
purpose of acquiring and equipping this property as a part of the county 
community hospital even though this part of the hospital is used pri- 
marily as a nursing home. If, however, the property is operated as a 
separate and independent institution the provisions of Section 23-343.11 
would not apply, even though such nursing home is owned and operated 
by the county. 


In answer to your second question as to whether the question of 
levying the tax provided for in Section 23-343.11 must be submitted 
to a vote of the people of the county for approval, this would depend, 
in our opinion, on whether or not this tax would cause the total as- 
sessment levied by the county authorities to exceed the 5-mill limitation 
imposed by Section 5, Art. VIII of the Constitution. The statute itself 
does not require a vote of the people to authorize the County Board to 
levy this one mill tax for hospital purposes. If this tax, in addition to 
the other taxes assessed by the county authorities does not exceed the 
5-mill limitation imposed by the constitution, no vote is required. If, 
however, such assessment causes the total assessment to exceed this limit 
a vote of the electors of the county authorizing such assessment must 
first be obtained. See Report of Attorney General, 1947-1948, p. 236. 


May 17, 1956 
ELECTIONS 
Joint City-County Building Authority; Issuance of Bonds 


REQUESTED BY: Harold Gillett, Election Commissioner, Lancaster 
County. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: No. 1. We wish to know, as specifically as possible 
whether the election proposed by Section 15-750 
should be authorized and proclaimed by the City of 
Lincoln and Lancaster County, or by the Board of 
Commissioners, or by any or all of them jointly. 


CONCLUSION: No. 1. The Commission of the Lincoln-Lancaster 
County, Nebraska Building Authority, Inc., must 
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QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


adopt a resolution calling the election and in addition 
the county board and city council may adopt similar 
resolutions. 


No. 2. We also wish to know whether the actual 
bond proposal containing the amount of bonds, the 
rate of interest, the method and time of issuance, 
and the time and method of cail or payment, as well 
as other pertinent data should be published sep- 
arately from the actual notice of said election and, 
in case you determine that it should be so published, 
at what time and for what period the same should 
be published. 


No. 2. Notice should be given as required by Sec- 
tion 23-126, R.R.S. 1943. 


No. 3. We would also like to inquire whether under 
the provisions of Section 32-716 and 32-402, R.R.S. 
Neb. 1954, it will be necessary for this office to 
publish any more than a formal notice of this 
election. To be more exact, should the notice of 
election under Section 32-402 contain all of the es- 
sential terms of the proposal, or may it consist 
merely of a title indicating the nature of the pro- 
posed bond issue and the amount thereof. 


No. 3. In addition to the notice given pursuant to 
Section 23-126, notice of the time and place of the 
election should be published as required by Section 
32-402, R.R.S. 1943. 


No. 4. We would also like to inquire whether the 
proposed election under the terms of Section 15-750 
may be held at the same time and at the same places 
as a Speciai City Election authorized by the City 
of Lincoln. If said elections may be joined, we 
would like your opinion as to what the hours of 
opening and closing the polls should be and any sug- 
gestions you may have as to what the election 
records should show if it appears that the election 
under the provisions of Section 15-750 will be open 
for an hour longer than the aforesaid City election. 


No. 4. The election may be held in conjunction 
with a special city election but the hours during 
which the polling places are kept open for the special 
election under Section 15-750 must be governed by 
the general election law, which is from 8:00 A.M. 
until 8:00 P.M. 


The Lincoln-Lancaster County, Nebraska, Building Authority, Inc. 
is incorporated under the provisions of L.B. 592, Laws of Nebraska, 1953, 
page 105 (Sections 15-740 to 15-750, R.R.S. 1943). The provisions of 
said Act relating to the election to be held prior to the issuance of 
bonds by the Authority are found in Section 15-750, which states as 


follows: 


“For the purpose of acquiring, improving, and enlarging any 
such building or buildings and the necessary site or sites therefor, 
and furnishing and equipping the same, the authority may issue 
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self-liquidating revenue bonds. Such bonds shall provide that they 
are payable solely from the revenues of such property. Such reve- 
nues shall be deemed to include payments made under any lease or 
other contract for the use of such property. No such bond shall be 
issued unless the property, the revenues of which are so pledged, 
has been leased by the authority for a period extending beyond 
the last maturity of the bonds. Before such authority shall issue 
revenue bonds, the commission of the authority shall submit the 
question of issuance thereof to the legal voters of the city and the 
county by a popular referendum thereon at any general or special 
election to be held in the county. Such proposition must carry by 
a majority of those voting on the proposition.” (Emphasis supplied) 


The Act is silent as to the notice which must be given of the election 
but Section 23-126, R.R.S. 1943, which is part of an act relating to 
counties, enacted by the Legislature in 1879, Laws of Nebraska, 1879, 
page 363, provides as follows: 


“The mode of submitting questions to the people for any pur- 
pose authorized by law shall be as follows: The whole question, 
including the sum desired to be raised, or the amount of tax desired 
to be levied, or the rate per annum, and the whole regulation, 
including the time of its taking effect, if it be of a nature to be set 
forth, and the penalty of its violation, if there be one, is to be pub- 
lished for four weeks in some newspaper published in the county. 
If there be no such newspaper, the publication is to be made by 
being posted in at least one of the most public places in each elec- 
tion precinct in the county, and in all cases the notices shall name 
the time when such question will be voted upon, and the form in 
which the question shall be taken, and a copy of the question sub- 
mitted shall be posted at each place of voting during the day of 
election.” 


In Simpson County v. Burkett, 178 Miss. 44, 172 So. 329, 331, the 
Court said: 


“When a statute provides for an election submitting a matter 
or matters of county-wide policy to the voters of the entire county 
but {prescribes only that the election thereunder shall be held under 
the election laws of the state and is silent as to the notice neces- 
sary to be given it becomes the duty of the court to resort to and 
apply such of the election laws as bear the closest analogy to the 
election provided for under the statute presently being considered, 
59 C. J. p. 1041 et seq.; or to state the same principle in other 
words, a statute must be construed, so far as concerns the par- 
ticular question at issue, as nearly as may be in accordance with the 
general system of which it forms a part, and for this purpose 
statutes upon cognate subjects may be resorted to although not 
strictly in pari materia. Lewis’ Sutherland Statutory Construction 
(2d Ed.) -p. 848; 25 R.C.L. pp. 1052, 1053, note 15.” (Emphasis 
supplied) 


Applying the foregoing rule, we conclude that Section 23-126 is the 
closest statute in point of analogy and that said statute provides the 
notice to be given in the case here under consideration. The matters to 
be contained in the notice are the matters set forth in this section which 
are applicable to the question presented. Such notice must be published 
for four weeks in a legal newspaper published in the county. This re- 
quires that four full weeks must elapse between the date of the first 
publication and the day fixed for the election. State v. Cherry County, 
58 Neb. 734, 79 N.W. 825. 
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Section 15-750 provides that the “Commission of the Authority” 
shall submit the issuance of the bonds to the legal voters. This requires 
that the Commission of the Authority adopt a resolution calling the 
election. Such a resolution appears to be all that is required by the 
statute, however, in view of the numerous laws relating to elections 
generally, as an added precaution, it might be advisable for both the 
county board and the city council to adopt similar resolutons. If un- 
necessary, such additional resolutions would merely be redundant. 


Also, Section 32-716, R.R.S. 1943, provides: 


“The provisions relating to general elections shall govern spe- 
cial elections, except where otherwise provided for.” 


Among the Statutes thus made applicable to this election is Section 
32-201, R.R.S. 1943, relating to the duties of the election Commissioner, 
which states in part as follows: 


‘cs * * All the rights, powers, authority, duties and obligations, 
by law vested in and imposed upon any officer or officers of any 
such county or any political subdivision thereof or therein, with re- 
spect to general, city, special and primary election, * * * and ex- 
cepting the fixing of the time and calling of special election, shall 
be vested in and imposed upon such election commissioner; * * *,” 
(Emphasis supplied) 


We believe that notice of the time and place of the election should 
also be published pursuant to Section 32-402, R.R.S. 1943. This does 
not require a detailed statement of the question but the form set forth 
in the statute should be followed. 


This election may be held on the same day that a special city 
election is held using the same polling places and election officials as 
are used for the city election. However, the hours during which the 
polling places are kept open for the special election under Section 15-750, 
must be governed by the general election law, which is from 8:00 A.M. 
until 8:00 P.M. 


May 21, 1956 
STATE GAME, FORESTATION AND PARKS COMMISSION 


Authority to Contract for the Commercial Removal of Nongame Coarse 
Fish from Waters Under the Control of the Commission 


REQUESTED BY: Glen R. Foster, Acting Executive Secretary of the 


Commission. 
OPINION BY: Clarence S. Beck, Attorney General; 

Robert V. Hoagland, Assistant Attorney General. 
QUESTION: No. 1. Does the Game, Forestation and Parks 


Commission have authority to enter into contracts 
with individuals for the removal of nongame fish 
from the ponds, lakes, reservoirs or other waters 
within the state on a commercial fishing basis? 
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CONCLUSION: No. 1. Yes. 


QUESTION: No. 2. If the Commission may so contract, what 
procedure should the Commission follow to accom- 
plish this purpose? 


CONCLUSION: No. 2. The Commission should prepare and execute 
contracts which will amply protect the rights of the 
Commission and the State of Nebraska as the same 
are defined in Chapter 37, R.R.S., 1943. 


We understand that the Commission may desire to enter into some 
commercial arrangements for the removal of coarse undesirable fish 
from various bodies of water in the state which are under their juris- 
diction. The answer to this question is found primarily in Section 37-504, 
R.R.S. 1943, which reads as follows: 


“In water where white buffalo, suckers, garfish, carp and 
squaw fish abound, the Game, Forestation and Parks Commission 
may remove or cause to be removed said coarse fish excepting cat- 
fish, if said coarse fish are a detriment or menace to the propa- 
gation and the increase of game fish in said waters, and may sell 
such coarse fish, the proceeds therefrom to be paid into the state 
Game Fund. In case any fish of any of the varieties protected by 
law be taken in any seine or net as mentioned in section 37-503, 
they shall be immediately returned alive by the person using the 
seine or net, to the water from which they were taken.” 


You will note that the statute provides that the “Commission may 
remove or cause to be removed said coarse fish”. We interpret this to 
mean that the Commission may either remove these fish or may enter 
into some contractual arrangements for the removal of these fish upon 
a commercial basis. 


In answer to your second question it is our opinion that if the 
Commission desires to do this on a commercial basis that it should be 
done upon a firm contractual basis pursuant to the statutes and the 
rules which have been or may be promulgated by the Commission. The 
Commission has been given broad powers in the control and adminis- 
tration of wild life and fish. Section 81-805, R.R.S., 1943, provides in 
part: 


“Except as herein otherwise provided, the Game, Forestation 
and Parks Commission shall have sole charge of forestation, state 
parks, game and fish, recreation grounds, and all things pertaining 
thereto, All funds rendered available by law, including funds al- 
ready collected for said purposes, may be used by the commission 
in administering and developing such resources. The commission 
shall adopt and carry into effect plans of forestation for Nebraska 
and to replenish and stock the state with game and fish. * * * The 
commission shall have authority to promulgate rules and regulations 
pertaining to the use, care, and administration of all property and 
areas under its control, violations of which shall be deemed mis- 
demeanors punishable by a fine not exceeding one hundred dollars. 
The commission shall have authority, with respect to lakes, cover- 
ing more than twenty acres in area, rivers, and streams, (1) to 
regulate the use of water craft thereon for the purpose of promoting 
public safety, (2) to establish regulations for boats used thereon, 
and (3) to file and collect inspection fees from owners of commer- 
cial boats used thereon. The said fees shall not exceed one dollar 
per boat.” (Emphasis supplied) 
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Considering these powers and duties imposed upon the Commission 
it is incumbent upon it to properly protect the interests of the state 
in making any arrangements for the removal of coarse fish. There are 
no specific provisions in the statutes regulating this type of operation 
but we suggest that the Commission may adopt regulations similar to 
the Missouri river seining operations found in Section 37-502, R.S. Supp., 
1955, parts of which are as follows: 


“* * * if the person who proses to use any such nets applies 
to and secures from the secretary of the Game, Forestation and 
Parks Commission an annual permit for the use of such nets and 
seines; * * *, 


“(2) Before a permit, referred to in subsection (1) of this 
section, shall be issued to a nonresident of the state, the applicant 
therefor shall execute and deliver to the secretary of the commission 
a personal surety bond with two sureties or a corporate surety bond 
running to the State of Nebraska in the penal sum of two hundred 
dollars to be approved by the commission, conditioned that the 
permittee shall faithfully comply with all the laws of this state 
regulating the use of nets or seines for fishing purposes. 


“(3) * * * All seine and net permits shall expire on January 1 
following their issuance. The commission shall furnish to any per- 
mittee, at an expense of not to exceed ten cents each, a metal tag, 
numbered and stamped so as to show the year of issuance and for 
what issued, for each net and each five hundred feet of seine; and 
it shall be unlawful to use any seines or nets without first having 
procured such tax and fastened the same thereto.” 


The regulations and contracts should provide for the type of nets, 
a means of identification and the seasons of operation thereof. Also 
that all operations there under should be under the direct supervision 
of a representative of the Commission so that the restrictions in Section 
37-504, supra, are strictly complied with, particularly in regard to the 
return to the source any game fish which may be taken in the seining 
operations. This supervision will also be necessary so that a proper 
accounting of the ultimate net proceeds due to the Commission may be 
accomplished and those funds deposited as provided in Section 37-206, 
R.R.S., 1943. The amount collected should be fixed by the contract and 
should be in a reasonable relation to the cost involved in the removal 
together with the benefit accruing to the state therefrom. 


There are no provisions in the statute which would require this oper- 
ation to be conducted upon a bid basis. However the Commission should 
use its own good judgment in each contract so that the state will get 
the best possible return both monetarily and in the interest of preserva- 
ion of game fish and recreational facilities. 


There are no statutory restrictions relative to the possible require- 
ment that these contractual arrangements shall be with a resident or 
nonresident of the state. There likewise are no requirements relative 
to a bond. However, in view of the possible extent to which these 
operations may develop, we feel that it would be advisable for the Com- 
mission to require a sufficient bond conditioned upon the faithful per- 
formance of the contract thus protecting the state against any mal- 
feasance. 


We have herein mentioned a few of the matters to be considered 
in the solution to your problem. These and other matters should all be 
considered after a thorough investigation of the propensities of the 
problem involved. 
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May 22, 1956 
ITINERANT MERCHANT ACT 
Application to Common Carriers 


REQUESTED BY: Leonard J. Germer, County Attorney, Thayer Coun- 
ty, Hebron, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: Does the Itinerant Merchant Act apply to a licensed 


common carrier who has a permanent truck terminal 
in this state, and who buys grain or other products 
outside the state and sells them to residents of 
Nebraska, but who does not produce, store or keep 
the products involved in his warehouse? 


CONCLUSION: Yes. 


An itinerant merchant is defined in Section 60-703, R.S. Supp., 
1955, and those exempt from the provisions of the act are enumerated. 
That part of the section material here states: 


“As used in sections 60-701 to 60-717, unless the context other- 
wise requires: 


“(1) Itinerant merchant shall mean every person, firm, part- 
nership, corporation, association, receiver, or trustee buying for the 
purpose of sale in any form or selling or offering to buy for the 
purpose of sale in any form or to sell in this state, at wholesale or 
retail, any goods, wares, merchandise, or chattels of any descrip- 
tion and transporting the same by the use, upon any public high- 
way, of a motor truck or trucks or any other vehicle or vehicles, 
except as herein otherwise provided. The term does not include 
those engaged in the business of transporting property by motor 
vehicle for hire or operating vehicles in such business as agents, 
employees, lessees, or contractors, and who do not own the cargo 
transported, or any interest therein, and who do not act for any 
party in the acquiring, purchase, sale, or disposition of the cargo 
transported; 


“(2) Itinerant merchant shall not mean or include, and there 
shall be exempt from the provisions of sections 60-701 to 60-717 
* * * (b) those transporting products or property when such trans- 
portation is incident to a business conducted by them at an estab- 
lished place of business operated by them either within or without 
this state, and when the property is being transported to and from 
the established place of business, and when the entire course of such 
transportation extends not more than two hundred fifty miles from 
the established place of business; Provided, that when the entire 
course of the transportation is for the purpose of delivery of the 
property subsequent to sale thereof, the two hundred fifty miles 
restriction shall not apply; * * *.” 


An “established place of business” is defined in Section 60-704, 
R.R.S. 1943, in the following manner: 


“Established place of business’ shall mean any permanent 


warehouse, building or structure, either owned in fee or leased, 
at which a legitimate permanent business is carried on as such 
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in good faith and not for the purpose of evading this act, and at 
which stocks of the property being transported are produced, stored 
or kept in quantities reasonably adequate and usually carried for 
the requirements of such business, and shall not mean tents, 
temporary stands, or other temporary quarters, nor permanent 
quarters occupied pursuant to any temporary arrangement.” 


It is assumed from your statement of facts that this trucking firm 
is a common carrier under Federal or State authority, or both, and has 
a large and permanent headquarters in Nebraska used in connection 
with its trucking operations. It further appears that this firm goes into 
other states and buys grain and Sells it to Nebraska residents and uses 
its trucks and employees for this additional purpose. 


We believe the answer to your question is found in the provisions 
of the act itself and its apparent purpose. Section 60-103 specifically 
provides that it shall not apply to those transporting products or prop- 
erty when such transportation is “incident” to a business conducted by 
them “at an established place of business’. 


We think it is evident that the buying or selling of grain or other 
products covered by the act is not incident to the business of operating 
as a common carrier. The permit issued to carriers is based on the 
premise that products owned by others are to be transported for hire. 
The holder of such a pemit is not prohibited in engaging in other types 
of business, but the mere fact that he uses the same facilities to carry 
on two or more separate and distinct activities, would not, in our opinion, 
make them incidental to each other. 


An “established place of business” as defined in the act is a per- 
manent structure “at which stocks of the property being transported 
are produced, stored or kept in quantities reasonably adequate and 
usually carried for the requirements of such business”. Section 60-704. 
The firm involved does not store or keep any grain in any permanent 
buildings located in this state, and your letter states that while the 
trucks do stop at the truck terminal they do not unload until delivery 
is made to the purchaser. 


A common carrier is not subject to the act if transporting “for 
hire or operating vehicles in such business as agents, employees, lessees, 
or contractors, and who do not own the cargo transported * * *”. Section 
60-703. Since common carriers are dealt with specifically in this part 
of the act, it seems elementary to state that if those who do not own 
the products involved are exempt from the operation of the act, it would 
necessarily foliow that those who do own the property bought or sold 
and transported would be subject to its provisions, providing they 
otherwise qualify as an itinerant merchant and are not otherwise ex- 
cluded. 


Finally, the whole purpose of the act is to protect the citizens of 
this state who buy from itinerant merchants or who sell to them. They 
are required to furnish a bond to protect the public against fraud as to 
weights, measures, grade and quality of the commodities involved and 
to insure payment of drafts, checks, etc., given by such merchants in 
payment of the products purchased. The common carrier must furnish 
insurance to cover liability for damage to persons and property but 
this requirement is not sufficient to meet the obligations imposed by 
the itinerant merchants act. Therefore we conclude that the person 
or corporation described in your question is subject to the provisions of 
the act, 
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May 23, 1956 
CRIMINAL LAW 
Endurance Contests Prohibited 


REQUESTED BY: Elmer M. Scheele, Lancaster County Attorney, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Does section 28-972, R.R.S. 1943, prohibit the oper- 
ation and the advertising of a “flag pole” sitting 
exhibition ? 


CONCLUSION: If a person is attempting to sit on a “flag pole” 
until he is unable to carry on because of physical 
or mental inability, this constitutes an endurance 
exhibition prohibited by this section. The advertis- 
ing of such a performance may be properly consid- 
ered together with the other evidence relating to his 
exhibition. 


You have asked whether the promotion, conducting, and the adver- 
tising of a “flag pole” sitting exhibition are in violation of the Ne- 
braska Statutes. 


Section 28-972, R.R.S. 1943, provides: 


“It shall be unlawful for any person, firm or corporation to 
maintain, operate, promote, conduct, advertise, participate in or to 
aid in maintaining, operating, promoting, conducting or advertising 
any marathon dance, walkathon, skatathon, bikathon or any other 
mental or physical endurance contest, exhibition, performance or 
show of a like or similar nature under any name whatsoever, 
whether or not an admission is charged or a prize is awarded to any 
person participating in such physical or mental endurance con- 
test.” 


Section 28-973, R.R.S. 1943, provides that anyone violating the 
above provisions shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be punished by a fine of not less than one hun- 
dred dollars nor more than five hundred dollars or by imprisonment in 
the county jail for not less than ten days nor more than six months, 
or by both such fine and imprisonment. Each day for which any of 
the provisions of said section is violated shall constitute a separate and 
distinct offense. In addition, section 28-974, R.R.S. 1943, states that the 
place where any such illegal exhibition is conducted is declared to be a 
public nuisance and can be enjoined and abated as such. 


Similar statutes were involved in the case of Sportatorium, Inc. v. 
State, Tex. Civ. App., 104 S.W. 2d 912. Section 1 of the Texas statute 
concerned provided that it shall be unlawful for any person to conduct 
any personal, physical or mental endurance contest that continues longer 
than twenty-four hours, and section 2 provided that it shall be unlawful 
for any person to conduct within any period of one hundred sixty-eight 
hours more than one such contest at the same place. The statute also 
stated that any place used in violation of the act is declared to be a 
common nuisance. The facts in that case showed that the defendant 
conducted a walkathon, in which the couples involved were required 
to be continually in motion for 45 minutes of each hour during 22 hours 
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of each day, and if anyone fell to the floor or if anyone’s knees touched 
the floor, that person was disqualified and eliminated. This was adver- 
tised as an endurance contest. The court held that the evidence, includ- 
ing the advertising, was sufficient to authorize an injunction against 
the walkathon as a common nuisance, even though participants had 
certain rest periods. The court also held that the act was valid, and the 
Legislature was clearly within the proper exercise of its power for the 
protection of the health and morals of the people. 


Similar statutes were also involved in the State ex rel. Adams v. 
Crowder, 46 N.M. 20, 120 P. 2d 428. An action was brought against 
the defendant alleging that he had conducted a personal, mental or 
physical endurance contest contrary to the statute. The defendant in 
that case conducted an exhibition in which the participants agreed to 
abide by a set of rules. Under the rules all contestants had to partici- 
pate forty-five minutes of every hour on the dancing floor, and this 
continued for twelve hours every day. A contestant was disqualified 
if he should leave the floor without permission, if he would fall on the 
floor, if his knees touched the floor, or if, during a certain part of his 
activity, he would drop his hands or break away from his partner. The 
court said that the record did not show that any contestant was elim- 
inated because of being unable to continue by reason of mental or 
physical inability to carry on, and it appeared that the contestants were 
eliminated because of inattention to the rules. For this reason, the court 
concluded that this was not a physical or mental endurance contest. 
The court then stated: 


“From Webster’s International Dictionary, Second Edition, we 
find the following: 


“Endurance. 
“I, State or capability of lasting; continuance. 


“2. Act or instance of bearing or suffering; a continuing or 
the power of continuing under pain, hardship, or distress without 
being overcome; sufferance; as, beyond endiirance. * * *.’ 


“We believe the Legislature had in mind the prohibition of 
contests wherein the human machine was put to a test to deter- 
mine the maximum length of time it could engage in a contest 
without being eliminated because of physical or mental inability 
to carry on. * * *.” 


We believe that a comparable test should be applied to situations 
of this nature arising in Nebraska. If a person is attempting to sit on a 
“flag pole” until he is unable to carry on because of physical or mental 
inability, in our opinion this would constitute an endurance exhibition 
prohibited by section 28-972, R.R.S. 1943. As noted above in the Texas 
case, an advertising of such a performance may be properly considered 
together with the other evidence relating to his exhibition. 
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May 26, 1956 
GAME, FORESTATION AND PARKS COMMISSION 


Jurisdiction of “Meandered Streams” Under 37-411, R.R.S. 1943; 
Effect of Meander Lines 


REQUESTED BY: Jack D. Strain, Supervisor, Land Management Di- 
vision, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


The following questions are submitted for our opin- 
ion: 


QUESTION: 1. Section 37-411 of the Revised Statutes appears 
to extend Commission jurisdiction to meandered 
lakes with certain provisions. The same section ap- 
pears to imply jurisdiction of meandered streams. 
Does this section, in fact, award title and jurisdic- 
tion of meandered streams to the Nebraska Game, 
Forestation and Parks Commission for the purposes 
and with the provisions stated? 


CONCLUSION: 1. Section 37-411 confers no additional jurisdiction 
upon the Commission to that it had previously held. 


QUESTION: 2. If Section 37-411 does not award jurisdiction 
of meandered streams to the Commission, is such 
jurisdiction contemplated or provided elsewhere? 


CONCLUSION: 2. Jurisdiction is not dependent upon 37-411 but is 
independent. Title to the submerged land under 
streams is determined by principles of reparian own- 
ership all by terms of grant. 


QUESTION: 3. Where a meandered lake is located in a ‘school 
section”, which agency has jurisdiction of the land 
and water areas below the meander line, the Ne- 
braska Game, Forestation and Parks Commission, 
or the Board of Educational Lands and Funds? 


CONCLUSION: 3. Ownership of the land below the stream is in 
the state in trust for the benefit of common schools. 
As with all waters of the state inhabited by fish, 
the Commission has regulatory power over the water 
to the extent stated by statutes. 


QUESTION: 4. Some difficulty has been experienced in defining 
the terms “banks of said stream” and “banks of the 
stream” as set forth in Sections 37-412 and 37-418, 
providing certain game refuges on the Platte and 
Niobrara Rivers. Inasmuch as the boundaries of 
both streams were surveyed on the meander at the 
time of the original surveys, would it be legal and 
proper to use such original meander lines or re- 
survey lines as available as reference points for es- 
tablishing refuge boundaries? 


CONCLUSION: 4. No. The banks of the streams may now be far 
from the criginal meander line and would not be 
proper for use in determining “banks of said stream” 
as used in the game statutes. 
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In any discussion of the questions you have posed, it is imperative 
that we begin by pointing out the permissible limits to which the appli- 
cation of section 37-411, R.R.S. 1943 may constitutionally extend. 


The section provides: 


“Meandered lakes, the shore lines of which were meandered 
by government survey, and the beds thereof, are declared to be the 
property of the state for the benefit of the public, and the revenues 
therefrom and resources therein shall be subject to the statutes 
governing game and fish and the regulations of the Game, Foresta- 
tion and Parks Commission relative thereto. The commission shall 
have authority to improve meandered lakes, and to make such 
regulations as may be necessary to make proper use of the same; 
Provided, however, nothing herein contained shall be construed as 
claiming title in the State of Nebraska to any lake or stream or 
that portion of a lake or stream, located upon lands, patents to 
which have been issued by the United States to private individuals 
or persons.” 


The only navigable body of water in the State of Nebraska is the 
Missouri river. The laws of the individual states determine whether 
the land lying under a navigable river belongs to the state or passes 
to the reparian owner. In Nebraska, as at common law, the reparian 
owner of lands on one side of a navigable river owns the bed thereof to 
the thread of the river. Kinkead v. Turgeon, 74 Neb. 580, 109 N.W. 744. 
The ownership of land underlying nonnavigable streams is determined 
in the same manner, since the rule of the common law is applicable here 
as well as to navigable rivers. Kinkead v. Turgeon, supra. The rule 
is similar as to nonnavigable lakes. An owner of land abutting upon 
a nonnavigable lake owns to the middle of the lake. This title to the bed 
of a river or lake passes by a deed of the shore land, unless a contrary 
intention clearly appears from the grant. McBride v. Whitaker, 65 Neb. 
137, 90 N.W. 966; Tucker v. Druse, 126 Minn. 214, 148 N.W. 60; Brignall 
v. Hannah, 34 N.D. 174, 157 N.W. 1042; Bauman v. Barendregt, 251 
Mich. 67, 231 N.W. 70. The doctrine of the latter three cases concerning 
lakes is equally applicable in Nebraska since it is based upon the com- 
mon law. See U.S. v. Phillips, (D.C.Neb.) 56 Fed. 447. 


In many instances when lands were originally surveyed by the 
United States prior to the granting of a patent, meander lines were run 
to define the sinuosities of rivers and lakes, navigable and nonnavigable, 
bordering on such lands. The meandering line so run is not to be con- 
sidered as a boundary of the tract, but simply as defining the sinuosities 
of the banks, and as a means which was used to ascertain the quantity 
of the land in the fraction subject to sale. Lammers v. Nissen, 4 Neb. 
245; Bissell v. Fletcher, 19 Neb. 725, 28 N.W. 303; for further cases 
see 26A Words & Phrases 550, et seq. 


Thus even though a meander line is run at the time of survey, 
the patentee takes to the thread of the river or the middle of the lake in 
the absence of a reservation to the contrary. Kinkead v. Turgeon, supra; 
McBride v. Whitaker, 65 Neb. 137, 90 N.W. 966. As between parties, 
other than the general government, a plat showing a meander line 
running along the bank of a stream, is conclusive that the stream is the 
boundary line, and no evidence will be received, tending to show that a 
mistake had been made in the survey, and that a body of unsurveyed 
land was left between the meander line and the bank. McBride v. Whit- 
aker, supra. Lammers v. Nissen, supra, is distinguished therein as apply- 
ing only to the situation where the government questions the lines estab- 
lished by its surveyors. 
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The purpose of the foregoing recitation is to show the limits to 
which section 37-411, supra, may be considered applicable. Where lands 
surrounding a Nebraska lake were the subject of patents issued to pri- 
vate persons or individuals, without specific limitation of the boundary 
as the bank of the water, that land underlying the lake to the middle 
passed to the grantee. The proviso of section 37-411, supra, so recog- 
nizes the law. Therefore, the reference to “meandered lakes, the shore 
lines of which were meandered by government survey”, can actually 
grant no greater holding of land to the state than it would have with- 
out such statute. The state owns only so much of the beds of lakes in 
the state as it owns as riparian land owner under grants to it or as it 
owns under a specific grant or reservation of such bed. The statute can 
have no greater effect, for if it did it would amount to the taking of 
private property without compensation contrary to the Constitution of 
Nebraska, Art. I, Sec. 21, Kinkead v. Turgeon, supra. 


It follows that the answer to your question, insofar as it concerns 
title, with reference to meandered streams is that the ownership of the 
beds thereof is in the reparian owners unless the grant specifically pro- 
vides otherwise. This is independent of statute, and based on the com- 
mon law adopted in this state. It is immaterial whether the legislature 
intended that section 37-411, supra, should apply in this regard to 
streams. The effect is the same without statute. The reference to 
meander lines in the statute is meaningless as a matter of law. 


Where the riparian land is educational land held in trust for the 
benefit of the common schools, the rule is the same. The bed of the 
stream or lake belongs to the trust fund, and cannot be divested by 
the legislature without compensation. 


We have been speaking heretofore of the ownership of lands under- 
lying bodies of water. Your question also asks the jurisdiction of the 
commission in and on the water itself. Once again, we point out that 
it is immaterial whether the legislature intended to confer some addi- 
tional jurisdiction to the commission over streams or not, by the pass- 
age of section 37-411, supra. The commission had full power of regula- 
tion over all such waters for every matter within the jurisdiction con- 
ferred upon it by the legislature without such statute. The rule is stated 
in 22 American Jurisprudence, section 43, page 698, thus: 


“The regulatory power of a state extends not only to the taking 
of its fish, but also over the waters inhabited by the fish. * * * 
To the extent that streams are common passageways for fish to 
and from their breeding and feeding grounds, they are public waters 
and subject to governmental regulation. * * *.” 


You ask if the meander lines made at the time of the original sur- 
veys along the Platte and Niobrara rivers might be available as ref- 
erence points for establishing game refuge boundaries as per sections 
37-412 and 37-418. While it is presumed that meander lines, as origin- 
ally established, followed the banks of those rivers, in many instances 
the changes in the rivers have probably caused the meander lines to 
now be meaningless as reference points for establishing refuge bound- 
aries. The question of the location of the “banks of the stream” must 
necessarily remain a question of fact to be determined in each instance 
according to the historical meaning of the terms. 
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May 29, 1956 
SCHOOLS 


Transfer of Lands—Eligibility of Voters Who are Parents of Pupils So 
Transferred to Petition and Vote Upon Petitions for Redistricting 
REQUESTED BY: Robert B. Conrad, County Attorney, Nance County, 

Genoa, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 


Robert V. Hoagland, Assistant Attorney General. 
QUESTION: Where children have been transferred for school 


purposes, here designated as district number 1, from 
a rural school district to another district, here 
designated as district number 2; where are the 
parents of the children residing in district number 1 
qualified as legal voters and petitioners in the event 
of a petition for redistricting is being considered 
under the present statutes in Nebraska. 


CONCLUSION: The parents may vote only in the district in which 
they reside and not in the district in which they 
have been temporarily transferred for school pur- 
poses. 


Your problem arises because the parents who are legal voters in 
one district have transferred to another district for school purposes, 
however, they still reside in their original district and you inquire as to 
which district they may sign petitions for school redistricting. 


It is our opinion that they may only sign in the district in which 
they are living. In this connection we call your attention to the follow- 
ing provisions of section 79-478, R.R.S. 1943, which reads in part: 


“* * * such children may, at the discretion of the board of the 
other district, have school privileges in the other district instead of 
in the district of their residence, * * *.” 


Section 79-480, R.R.S. 1943, provides in part: 


“* * * not exceeding a quarter section of land for the year 
next ensuing, in the adjoining district instead of the district of their 
residence. * * *.” 


We also call your attention to section 79-482, R.R.S. 1943, which 
reads as follows: 


“When such transfer shall have been made the children shall 
enjoy school privileges in the adjoining district for only one year, 
unless the parent or guardian of such children shall give notice in 
writing to the county superintendent not less than fifteen days 
before each annual meeting or election, asking that the transfer 
be continued-for one year, using such form of notice as the Super- 
intendent of Public Instruction shall prescribe. The notice shall 
state that such parent or guardian has children of school age who 
have not yet completed the eighth grade. A continuation of the 
transfer shall be granted only with the approval of the school board 
of the district to which such children are transferred. When the 
transfer shall cease to exist, the county superintendent shall notify 
the county clerk who shall thereupon retransfer and the taxes of 
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the parent or guardian and the real estate shall again be placed 
in the district of their residence.” 


A further consideration of your immediate problem also entails the 
interpretation of section 79-483, R.R.S. 1943, which reads as follows: 


“The parents or guardians of the pupils so transferred shall 
have the right to vote in the district to which such pupils are 
transferred on all school matters except those of issuing bonds, 
levying a tax for building purposes, contracting for instruction, and 
closing the district. No parent or guardian of the pupils so trans- 
ferred shall be eligible to hold office on the school board of the 
district to which the transfer was made.” 


A reading of the above portions of the statutes indicates that it 
was the intent of the Legislature that in providing for the transfer of 
pupils as above indicated that said transfer should be temporary for 
the convenience of the patrons and the pupils involved. It was not 
intended that the transfer should be of a permanent nature. See, section 
79-482, supra. 


In view of this construction of the statutes we believe that the 
parents of the students should be considered as legal voters only in 
the district in which they still reside (here designated as District 1) for 
the purpose of signing a petition for reorganization and consolidation 
with the district to which such pupils have been transferred. 


For your further information we refer you to R.A.G., 1949-1950, 
page 656. Also, to an opinion of this office under date of March 29, 
1956, a copy of which we are enclosing to you herewith. 


We also understand that this has been the consistent ruling of the 
Commissioner of Education and in this connection we call your attention 
to section 79-306, R.R.S. 1943, which reads*as follows: 


“All such decisions shall be held to have the force of law until 
reversed by the courts.” 


In view of the foregoing as above stated, it is our opinion that the 
persons desiring to sign a petition for reorganization and consolidation 
must sign them within the district in which they reside. 


June 7, 1956 
GASOLINE TAX FUND 


Allocation by County Treasurer of Funds Distributed Pursuant to 
Court Decree 


REQUESTED BY: Elmer M. Scheele, Lancaster County Attorney, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: There was deposited in the district court of Lan- 


caster County by the State Treasurer in connection 
with the case of State ex rel. Heintze v. County of 


ae) ae 


Adams, et al., a certain sum covering receipts of the 
Gasoline Tax Fund held by the State Treasurer for 
distribution to the various counties for the months 
of October, November and December, 1954. On No- 
vember 14, 1955, the district court of Lancaster 
County entered a decree providing for the distribu- 
tion of this money to the various counties and on 
December 22, 1955, the Lancaster County Treasurer 
received the funds distributed to Lancaster County. 
Section 66-423, R.R.S. 1943, which had provided for 
the method of allocation of this money by the county 
treasurer, was repealed by L.B. 364, Session Laws, 
1955, which became effective on April 5, 1955, prior 
to the time this money was received by the county 
treasurer. Should this gasoline tax fund money re- 
ceived by the county treasurer be allocated under 
the provisions of section 66-423, R.R.S. 1943, or 
under the provisions of Section 2 of L.B. 364, Session 
Laws, 1955 (section 66-423, R.S. Supp., 1955) ? 


CONCLUSION: This money should be allocated as provided in sec- 
tion 66-423, R.R.S. 1943. 


During 1954, subsection (4) of section 66-424.01, R.S. Supp., 1953, 
and section 66-422, R.R.S. 1943, provided for the distribution of the 
Gasoline Tax Fund to the various counties. Section 66-423, R.R.S. 1943, 
then provided for the allocation of this money by the various county 
treasurers. An action was brought in the district court of Lancaster 
County, by the State of Nebraska ex rel. Frank B. Heintze, plaintiff, 
against the 93 counties of the State of Nebraska as defendants, the 
purpose of the action being to obtain a declaratory judgment to deter- 
mine the validity and interpretation of certain statutes relating to the 
Gasoline Tax Fund, including section 66-422, R.R.S. 1943, and section 
66-424.01, R.S. Supp., 1955. See, State ex rel. Heintze v. County of 
Adams, et al., 162 Neb. 127. There was deposited in the district court 
of Lancaster County by the State Treasurer in connection with this 
case $2,912,828.56,. this sum covering receipts of the Gasoline Tax Fund 
held by the State Treasurer for distribution to the various counties for 
the months of October, November, and December, 1954. On November 
14, 1955, the district court entered a decree providing for the distribution 
of this sum to the various counties, and on December 22, 1955, the 
Lancaster County Treasurer received the funds distributed to Lancaster 
County. In the meantime, section 66-423, R.R.S. 1943, which had pro- 
vided for the method of allocation of this money by the county treasurer, 
had been repealed by L.B. 364, Session Laws, 1955, which became ef- 
fective on April 5, 1955. The question presented is whether this money 
should be allocated by the county treasurer as provided by allocation 
law in effect in 1954, section 66-423, R.R.S. 1943, or whether it should 
be allocated under the provisions of the new law as set forth in section 
2 of L.B. 364, Session Laws, 1955, (section 66-423, R.S. Supp., 1955). 


In our opinion, the answer to this question is to be found in the 
general saving clause statute, section 49-301, R.R.S. 1943, which pro- 
vides whenever a statute shall be repealed, such repeal shall in no 
manner effect pending actions founded thereon, nor cause of action not 
in suit that accrued prior to any such repeal, except as may be provided 
in such repealing statute. The general saving clause applies as though 
it were expressly incorporated in a legislative act. State ex rel. City of 
Grand Island v. Union Pacific R. R. Co., 152 Neb. 772, 42 N.W. 2d 867. 
In the passage of L.B. 364, Session Laws, 1955, the Legislature did not 
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provide that the allocation provisions should apply to pending cases and 
to all cases thereafter brought. The general saving clause is therefore 
controlling and applicable. 


In addition, it may be pointed out that the allocation provisions in 
Section 2 of L.B. 364, Session Laws, 1955, are a part of an act providing 
for a new basis of distribution of the Gasoline Tax Fund to the counties, 
as set forth in section 1. These provisions should be construed together, 
and the obvious conclusion is that the allocation provisions of section 
2 of this bill refer only to the money distributed under section 1 of the 
bill, and not to the money distributed pursuant to court decree on the 
basis of prior applicable law. 


June 11, 1956 
BANKS AND BANKING 
Cash Reserves Required of Commercial Banks for Certificates of Deposit 


REQUESTED BY: J. F. McLain, Director of Banking, State Capitol 
Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: May a bank legally maintain a cash reserve of only 
five per cent on deposits evidenced by its time cer- 
tificates ? 


CONCLUSION: No. 


Your question involves an interpretation of Section 8-136, R.R.S. 
1943, which states, in part: 


“* # * Other banks, in cities having a population of twenty- 
five thousand, shall maintain a reserve, in available funds, of at 
least twenty per cent of their deposits. Outside of such cities such 
banks shall maintain a reserve of at least fifteen per cent of their 
deposits; Provided, commercial banks, having savings deposits pay- 
able on presentation of pass books, shall not be required to main- 
tain a cash reserve of available funds of more than five per cent 
of such deposits. * * *.” 


The first sentence quoted clearly provides that commercial banks 
must maintain a reserve of at least twenty per cent of their deposits 
if located in cities having a population of twenty-five thousand or more. 
Banks located outside of such cities must maintain a reserve of at least 
fifteen per cent. This part of the statute refers to deposits generally, and 
the general rule is that the word “deposits” includes not only deposits 
payable on demand and subject to check, but also deposits not subject to 
check and for which certificates are issued payable at some future 
date, Gits v. Foreman, 360 Ill. 461, 101 A. L. R. 595, 196 N. E. 434; 
City of Sisseton v. Western Surety Co., 208 N.W. 982 (S. D.); Jones 
v. O’Brien, 235 N.W. 654, (S. D.); First Nat. Bank v. Peck, 120 N. E. 
2nd 725, (Ohio). Our Court at one time said that our banking laws did 
not define the word “deposit”. State ex rel Spillman, 120 Neb. 325, but 
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later cases indicate that the term should be used in its general and 
broad sense and not in a restrictive manner. State ex rel Spillman v. 
Security State Bank, 115 Neb. 667; Luikart v. Hunt, 124 Neb. 642; City 
of Lincoln v. First Nat. Bank, 146 Neb. 221. On the basis of these 
authorities, we are of the opinion that certificates of deposit must be 
included within the general term “deposits” and are, therefore, subject 
to the fifteen and twenty per cent reserve provisions. 


The proviso contained in the second sentence quoted from Section 
8-136. is a limitation on the application of the general reserve require- 
ments and provides that commercial banks may accept savings deposits 
payable on presentation of pass books, and that the reserve requirement 
for such deposits is only five per cent. The justification for this lower 
reserve for this type of deposit only is the fact that banks are given 
authority by Section 8-112 to require that notice be given before re- 
payment, and can adjust their reserve in accordance with the notices 
received. 


For additional authority for our conclusion that the reserve for 
certificates of deposit is not the same as for savings deposits, we refer 
to Cooper v. Fidelity Trust Co., 180 A. 794 (Me), where it was held that 
certain certificates of deposit were not to be classed as savings deposits, 
for purposes of distribution in case of liquidation of assets. 


June 18, 1956 
FEEBLE MINDED 


Liability of County for Care of Defective Child in Beatrice State Home. 
Jurisdiction of County Court 


REQUESTED BY: Robert R. Wellington, County Attorney, Chadron, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: 1. A former resident of South Dakota moved to 


Chadron, Nebraska over six months ago and estab- 
lished a permanent residence in Chadron. He is the 
father of a defective child born while he resided 
in South Dakota, and the child has been confined 
to a nursing home in South Dakota since its birth. 
It appears impossible to bring the child to Chadron 
and its parents desire to have the child committed 
to the Nebraska Home for Mentally Ill at Beatrice, 
Nebraska. 


a. Does the County Court of Dawes County 
have jurisdiction to commit this child to the 
Home at Beatrice? 


b. Would it be necessary for the parents to 


reside in Nebraska for a year before filing such 
petition? 
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CONCLUSION: 1. a. It is doubtful that the County Court of 
Dawes county has jurisdiction to commit this child 
to a State Institution in Nebraska unless the child 
is brought within the territorial jurisdiction of the 


court. 
b. No. 
QUESTION: 2. It appears that the parents of this child are 


not financially able to contribute the entire cost of 
maintaining the child in the Home at Beatrice. If 
the parents, in connection with the commitment 
proceedings, file a written voluntary agreement in 
court agreeing to contribute a specified amount per 
month for the care of the child, is such agreement 
binding and can it be enforced against the parents 
in the event that they fail to make the payments 
specified in the agreement? 


CONCLUSION: 2. Such contract could not be substituted for the 
statutory liability of the respective parties and is, 
in our opinion, unenforceable. 


Section 83-220, R.S. Supp., 1955, provides that “.... the parent, 
guardian, or other person standing in loco parentis to a feeble-minded 
person ... or any reputable person who is a resident of the county of 
which the feeble-minded person is a bona fide resident, may petition 
the county court of the county for the commitment of a feeble-minded 
person to the Nebraska Institution for the Feeble-minded”. etc. 


The language of this statute is somewhat vague but appears to 
imply that the petition should be filed in the county court of the county 
in which such feeble-minded person is a resident. 


Assuming that this is true, the question arises as to whether this 
feeble-minded infant which was born in South Dakota and has never 
been in Nebraska may be considered a resident of Dawes County, Ne- 
braska, for purposes of giving the county court of that county jurisdic- 
tion to commit the child to the Nebraska Institution for the Feeble- 
minded at Beatrice. 


We have been unable to find any case in which the precise question 
which you have presented has been decided by any court. There is an 
exhaustive annotation in 9 A.L.R. 2d, beginning on page 434, on the 
jurisdiction of a court to award custody of a child which is domiciled in 
the state but is physically outside it. From an examination of the 
cases there cited it appears that the question has usually been decided 
by the court holding that it had such jurisdiction even though the child 
was physically outside the territorial jurisdiction of the court. The 
theory on which these holdings are based is that the right to custody of 
the minor children of a divorced couple is one of the rights of the 
parents which the court should determine in the divorce proceedings 
and the court, having jurisdiction over the parents, has jurisdiction to 
determine all rights between them, including the right to custody of the 
children. 


Ordinarily the legal residence of the parents of a minor child who 
have legal custody of such child determines the legal residence of the 
child itself. See Heard v. Heard, 323 Mass. 357, 82 N.E. 2d 219; Pieretti 
v. Pieretti, 13 N.J. Misc. 98, 176 A. 589. However, in a proceeding to 
commit a child to a state institution, the rights of the child itself are 
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affected, and it is clear that a county court in Nebraska has no juris- 
diction over an infant who was born and has always resided in South 
Dakota unless it can acquire what might be termed a “constructive” 
jurisdiction by virtue of the fact that the parents of the child reside 
in and have invoked the jurisdiction of the court. Such a proceeding, 
however, is a proceeding in personam (44 C.J.S. p. 55, Insane Persons, 
sec. 8) and, although the question is not entirely free from doubt, it is 
our opinion that in cases of this kind the county court would not have 
jurisdiction to commit the child to a state institution in Nebraska unless 
and until the child was brought physically within the territorial juris- 
diction of the court. See 43 C.J.S. 52, Infants, sec. 5. Undoubtedly the 
parents, as long as they retain legal custody of the child, could bring 
the child into Dawes County and thus confer jurisdiction of the county 
court to commit the child to the Institution for the Feeble-minded at 
Beatrice, if they so desire. 


In reply to your question as to whether the parents must reside 
in Nebraska for a year before filing a petition to commit the child to 
the Institution for Feeble-minded, it is our opinion that this is not 
necessary. The law requires only that the feeble-minded person be a 
resident of Nebraska, and not that it acquire a legal settlement in Ne- 
braska. See Report of Attorney General, 1953-1954, p. 337. 


You further inquire if an agreement in writing signed by the par- 
ents of this child and filed in court in connection with the commitment 
proceedings whereby the parents agree to contribute a specified amount 
per month for the care of the child while in the Institution would be 
binding and enforceable against the parents in case they failed to make 
the payments specified in the agreement. 


Section 83-225, R.R.S. 1943, requires the parent of a feeble-minded 
person, when possessed of an estate or income sufficient to meet the 
expense of the care of such person in the institution shall pay to the 
superintendent quarterly a sum to be fixed by the Board of Control. 
If, however, the parent shall make affidavit or submit other satisfactory 
evidence that he is not financially able to pay the cost of such care 
he shall not be required to do so, and such expense shall be borne by 
the county, as provided in Section 83-226. 


It would appear, therefore, that it is the legal duty of the parents 
to support the child in the institution if they are of sufficient financial 
ability to do so, and if they are not financially able to do so and can 
establish that fact by satisfactory evidence, we doubt if they could 
be held to the contract. It is our opinion that this contract is unen- 
forceable by either party if its effect is to defeat or vary the duties 
imposed on the parties by the statute, but it certainly does no harm 
and might be of value in determining the extent to which the parents 
are able to contribute to the support of the child. 


June 20, 1956 
SCHOOLS 


Boundary Changes Under 79-402; Effect of Qualifying as Elector 
After Petitions Filed 


REQUESTED BY: Fred J. Schroeder, Sr., County Attorney, Curtis, Ne- 
braska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 


QUESTION: Where a petition to change the boundaries of a 
school district is filed under section 79-402, such 
petition requiring the signature of 55% of the legal 
voters, is it the total number of legal voters in the 
district at the time the petition is filed which is 
controlling, or is it the number in the district at the 
time of the hearing on the petition? 


CONCLUSION: The number of legal voters in the district at the 
time petitions are filed controls their sufficiency. 


You state that a petition to change the boundaries of a district 
was filed on June 8, and that on June 14 there was one more ‘legal voter’ 
in the district than there had been on June 8, and that the question 
becomes of importance for the reason that if this additional legal 
voter must be counted then the petitions did not carry the signatures of 
55% of the legal voters of the district. 


The pertinent parts of the statutes involved provide: 


“The county superintendent shall * * * change the boundaries 
of any district upon petitions signed by fifty-five per cent of the 
legal voters of each district affected. A signing petitioner shall 
not be permitted, after the filing of the petition to withdraw his 
name therefrom. * * *.” (sec. 79-402, R.S. Supp., 1955) 


“A list or lists of all the legal voters in each district or terri- 
tory affected, made under oath of a resident of each district or 
territory, shall be given to the county superintendent when the 
petition is presented.” (sec. 79-404, R.R.S. 1943) 


In an opinion dated December 30, 1955 we held that only those who 
were legal voters on the day the petitions were filed were qualified to 
sign the petition, and that those who qualified at a later date, but prior 
to the hearing on the petition, could not be counted in determining the 
sufficiency of the petition. On the basis of the principles set forth in 
that opinion, we conclude that only those who were legal voters on the 
day the petitions were filed needed be counted in determining whether 
the required 55% have signed. 


The Nebraska Supreme Court has not passed directly on this propo- 
sition, but it has at least implied that this conclusion must follow in 
the cases of Cacek v. Munson, 160 Neb. 187, 69 N.W. 2nd 692, and 
Olsen v. Grosshans, 160 Neb. 543, 71 N.W. 2nd 90. In further support 
of our position we call attention to the following from 78 C.J.S., Schools 
and School Districts, 705, sec. 37: 


“It has been held that an increase or a decrease in the number 
of electors or other persons, the signatures of a specified proportion 
of whom are required on a petition, after the presentation of the 
petition but before action has been taken on it, does not affect the 
sufficiency of the petition or the jurisdiction thereby conferred on 
the officer or board to whom it is presented.” (See Gerber v. Wright 
County, 89 Minn. 351, 94 N.W. 886) 


—267— 


June 20, 1956 
COUNTIES 
Sale of Real Estate—Election, When Required 


REQUESTED BY: D. C. Tucker, County Attorney, Minden, Nebraska. 


OPINION BY: Clarence S. Beck; Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: A county acquired a piece of real estate by deed 
from the heirs for $1.00 and release of an Old Age 
Assistance Lien amounting to approximately 
$7,000.00. The property should sell for about 
$5,000.00. Is the county required to hold an election 
and get the approval of the voters of the county 
before it can sell this property? 


CONCLUSION: Yes. 


Section 23-107, R.R.S. 1943, grants to the county board power to 
sell the public grounds or buildings of the county. Section 23-118, R.R.S. 
1943, provides that the county board shall not sell public grounds as 
provided in section 23-107 without having first submitted the question 
of selling to a vote of the electors of the county except in cases where 
the cost to the county of acquiring the real estate has not exceeded 
$3,000.00, in which cases the county board may sell the real estate with- 
out submitting the question to a vote of the electors of the county. 


To answer your question it is necessary to determine whether or 
not the county has acquired this real estate “at a cost not to exceed 
three thousand dollars”. 


It is clear that the actual cost of this property was not the nominal 
one dollar consideration named in the deed from the heirs but rather 
the satisfaction and release of its $7,000.00 lien and claim for Old Age 
Assistance benefits paid to the former owner. This claim not only 
constituted a lien against the real estate in question but was a valid 
claim against the estate of the deceased beneficiary which the county, 
by accepting a deed from the heirs, released and discharged. 


It is clear, we think, that the cost of a property is not determined 
by the consideration named in the deed but the amount actually sac- 
rificed by the county in order to acquire the title. See, Appeal of Pitney, 
20 N.J. Misc. 448, 28 A 2d 660. Under this theory, the cost of acquiring 
this property by the county was in excess of the $3,000.00 fixed by 
statute. 


The purpose of the law is to give the electors of the county control 
over the disposition of county real estate of a value in excess of 
$3,000.00. It is our opinion that, under the facts as stated in your letter 
of inquiry, the county electors of the county before selling it. 
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June 21, 1956 


ASSISTANCE 
Old Age Assistance Lien—Effect as to Severance of Joint Tenancy 


REQUESTED BY: William C. Smith, Jr., County Attorney, Ainsworth, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L, Kyle, Assistant Attorney General. 


QUESTION: Does the application for and acceptance of old age 
assistance payments accompanied by the recording 
of the lien against the real estate of the applicant 
and another as joint tenants sever the joint tenant 
ownership of the property only for the enforcement 
of the assistance lien as provided by Section 68-215.09 
R.S. Supp., 1955, or is the severance such as to 
establish a tenancy in common passing under the 
statute of descent upon the death of the applicant 
for old age assistance? 


CONCLUSION: The filing of a lien for old age assistance payments 
terminates the joint tenancy for all purposes and 
establishes in its place a tenancy in common. 


Section 68-215.09 R.S. Supp., 1955, provides as follows: 


“Whenever a recipient of old age assistance owns joint title to 
real estate, the application for and acceptance of such old age as- 
sistance, when the lien is properly recorded, shall result in the 
severance of the joint tenancy and the creation of a tenancy in 
common giving the county and the State of Nebraska an enforceable 
old age assistance lien against an undivided interest equal to the 
undivided interest owned by the other joint title holders; Provided, 
such old age assistance lien cannot be enforced as long as the title 
holders, or either of them, continues to reside on the real estate.” 


A joint tenancy is a single estate in property owned by two or more 
persons under one instrument or act. It is distinguished from a tenancy 
in common in that joint tenants hold the property by one joint title 
whereas tenants in common hold by several titles or by one title and 
several rights. See 48 C.J.S. 910, Joint Tenancy, Sec. 1. That a person 
can hold title to the same property and under the same act or instrument 
both as a joint tenant and as a tenant in common is inconceivable as 
each form of tenancy excludes the other. It is our conclusion, therefore, 
that when a lien for old age assistance payments attaches the joint 
tenancy is thereby severed for all purposes and the owners hold title as 
tenants in common. Probably this would be true even though the statute 
did not so provide. 


The courts have uniformly held that a joint tenancy may be severed 
and terminated by any act of one of the joint tenants which destroys 
one or more of the essential unities of the joint tenancy, such as by 
mortgaging or leasing his interest in the property. 48 C.J.S. 927, Joint 
Tenancy, Sec. 4. In the case of Goff v. Yauman, 237 Wis. 643, 298 N.W. 
179, 184 A.L.R. 952, the Supreme Court of Wisconsin held that the grant 
and acceptance of assistance constituted a contract between a joint 
tenant and the board granting assistance on the only terms on which 
the board, under the statute, could grant assistance, and hence the joint 
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tenant thereby consented to the lien and terminated the joint tenancy 
by her voluntary act. 


It is our opinion that the acceptance of old age assistance by the 
joint tenant and the filing of a lien for assistance against the property 
terminates the joint tenancy for all purposes and that a tenance in 
common has been created. 


June 26, 1956 
DEPARTMENT OF ROADS AND IRRIGATION 


Authority to Issue Permits for Movement of Vehicles and Objects 
Exceeding Statutory Limitations 


REQUESTED BY: L. N. Ress, State Engineer, Department of Roads 
and Irrigation, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Does the Department of Roads and Irrigation have 


authority to issue a special permit for the moving 
over state highways of vehicles and objects which 
exceed the statutory limitations relating to height, 
width and length, under the provisions of section 
39-721, R.S. Supp., 1955? 


CONCLUSION: Yes. However, the permit can be only for a period 
not to exceed ten days, and can be given when the 
vehicles and objects must of necessity be moved over 
the highways to reach their intended destinations. 
The Department of Roads and Irrigation cannot be 
compelled to issue special permits in cases of this 
nature, and if a permit is issued it can impose such 
conditions and regulations as may be necessary. 


In your request for an opinion, you state that a type of house 
trailer is now being manufactured in Nebraska which is more than 
eight feet wide. Section 39-719, R.R.S. 1943, provides that no vehicle 
shall exceed a total outside width of eight feet. It has been suggested 
that the house trailer be loaded upon a “lowboy” trailer to be hauled 
out of the state. In such a case, the tractor and semitrailer with load 
would exceed the width limitation of section 39-719, R.R.S. 1943, and 
length limitation of section 39-721, R.S. Supp., 1955, and, in some cases, 
the height limitation of section 39-720, R.R.S. 1943. 


Our statutory limitations set forth above relating to the maximum 
dimensions of vehicles operated over the highways are in accordance 
with the recommendations of the American Association of State High- 
way Officials. Among the reasons for these recommendations are the 
following which are pertinent to this situation: 


“(1) To establish one of the fundamental prerequisites of 
highway design. 


(2) To promote the safety of highway transportation. 
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In connection with the statutory Imitations, it is important to note 
the following statement made by our Supreme Court in the case of 
State v. Luttrell, 159 Neb. 641, 68 N.W. 2d 332: 


“The Legislature within the constitutional limitation has plen- 
ary control of the public highways of the state. They are public 
property. The power to regulate inheres not only in the right of 
the Legislature to provide, maintain, and control them and their 
use, but also in the police power of the state which is its province 
to exercise in appropriate circumstances. * * *. The right to use 
the public highways for purpose of travel is not an absolute and 
unqualified one. It may be restricted and controlled by the law- 
making authority when necessary to provide for the safety and 
general welfare of the public by reasonable and nondiscriminatory 
regulations. * * *.” 


The general rule is that all persons are presumed to know, and 
are bound to take notice of, the general public laws of the state where 
they reside, and the legal effect of their acts. 31 C.J.S., Evidence, section 
132, pages 751-758. Nevertheless, a firm has been manufacturing house 
trailers in Nebraska which cannot be moved upon the highways of this 
state without violating the limitations mentioned above. 


Because of this situation, the firm has requested the issuance of 
special permits under the provisions of section 39-721, R.S. Supp., 1955. 
This section provides, in part: 


“* * * the Department of Roads and Irrigation may issue a 
special permit in writing for a period not to exceed ten days for 
the moving over the highways of the state of vehicles, combinations 
of vehicles, or other objects, which must of necessity be moved over 
the highways to reach their intended destinations, such vehicles 
or objects exceeding the limitations provided herein and provided in 
any other statute of this state relating to height, width, length, 
and weight. The Department of Roads and Irrigation may impose 
such conditions and regulations as may be necessary * * *.” 


It is obvious that the Department of Roads and Irrigation cannot 
be compelled to issue permits in cases of this nature. It must also be 
pointed out that the Legislature under the police power of its plenary 
control of the public highways of the state has entrusted to the De- 
partment of Roads and Irrigation the authority to regulate travel upon 
state highways by granting to the department, in section 39-7,134, R.S. 
Supp., 1953, the power to formulate rules and regulations to promote 
public safety and to preserve and protect state highways. However, the 
legislation pertaining to special permits cannot be ignored, and we 
must, therefore, conclude that the department may issue special per- 
mits in situations of this kind where vehicles and objects which exceed 
the statutory limitations must of necessity be moved over the highways 
to reach their intended destinations. However, the Department of Roads 
and Irrigation has the authority to impose such conditions and regula- 
tions as may be necessary. 
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June 29, 1956 
SCHOOLS 


Measuring Distances to Determine Eligibility for School Privileges in 
Another District 


REQUESTED BY: F. B. Decker, Commissioner of Education, State 
Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 


QUESTION: Under section 79-478, R.S. Supp., 1955, are private 
lanes and roads taken into consideration in deter- 
mining relative distances to schoolhouses and bus 
routes? 


CONCLUSION: No. 


Referring to section 79-478 (2), R.S. Supp., 1955, you ask whether 
the ‘distance’ mentioned therein is to be measured from the intersection 
of the private road or lane with the public road which leads to the 
bus route and to the schoolhouse, from the gate in the fence enclosing 
the yard surrounding the residence, or from the house itself. 


Section 79-478 provides in part as follows: 


“When children of school age * * * reside * * * more than one 
and one half miles from the schoolhouse in their own district, and 
nearer to the schoolhouse in another district, the distance to be 
measured by the shortest route possible upon section lines or trav- 
eled roads open to the public, or over surfaced roads if such are 
available to both schoolhouses, or (2) when a bus route, providing 
service to a school, is less than one-fourth the distance from their 
residence to the schoolhouse in their own district, such children 
may * * * have school privileges in the other district * * *.” 


Our Court has on a number of occasions held that “a word or 
phrase repeated in a statute will bear the same meaning throughout 
the statute unless a different intention appears”. (Behrens v. State, 
140 Neb. 671, 1 N.W. 2nd 289; Seward District v. Seward County, 156 
Neb. 516, 56 N.W. 2nd 700). 


In view of the foregoing it is our opinion that the distance men- 
tioned in subdivision (2) of the quoted section must be measured the 
same way as the distance referred to in subdivision (1); that is, over 
section lines or traveled roads or surfaced roads open to the public. 
This necessarily excludes private lanes or driveways from consideration 
since they are not ‘open to the public’ in the sense that that phrase 
is used in the statute. 
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June 29, 1956 
SCHOOLS 


Nomination of Members of the Board of Education of Class VI School 
Districts Formerly Organized as County High School Districts 


REQUESTED BY: F. B. Decker, Commissioner of Education, State 
Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer G. Hamilton, Assistant Attorney General. 


QUESTION: Where there are two vacancies for the Board in 
the type of school mentioned and only one person 
files but there are write-in votes for five other per- 
sons, what persons were nominated? 


CONCLUSION: The only candidates nominated are the person who 
filed and any other person who received write-in 
votes equal to five per cent of the total vote cast for 
Governor in the county at the preceding general 
election and provided further that such write-in 
candidate received at least the second highest num- 
ber of votes cast for such nomination. 


Section 79-1103.01, R.R.S. 1943 provides, in part: 


“Candidates for the board of education shall be nominated and 
elected on the nonpolitical ballot, as provided in sections 32-1201 to 
32-1203; Provided, if the candidate is nominated by petition, his cer- 
tificate of nomination shall be signed by fifty or more qualified 
electors of the former county high school district.” 


The sections referred to have been incorporated in the recodification 
of the election laws and the general statute pertaining to nomination 
of nonpolitical candidates by write-in votes is found in section 32-424, 
R.S. Supp., 1955. The part of the section pertinent here is: 


“When the name of a person is written in and voted for as a 
candidate for any such position, who did not file as aforesaid as a 
candidate for such nomination, such person shall not be entitled to a 
certificate of nomination at such primary election or have his name 
placed on the general election ballot unless he shall have received 
at least the second highest number of votes cast for such nomina- 
tion and unless the number of votes so received by him shall be at 
least five per cent of the total vote cast for Governor in such county 
at the preceding general election.” 


We are advised that only one write-in candidate received votes 
sufficient to equal at least five per cent of the total votes cast for 
Governor in the county at the preceding general election and he was 
the person who received the second highest number of votes cast for the 
nomination. = 


Under these facts and the applicable statutes we are of the opinion 
that only two candidates were nominated at the primary election, 
namely, the person who filed and received the most number of votes 
and the person who received the highest number of write-in votes. 
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July 3, 1956 
TAXATION 
Foreclosure of Tax Lien—Effect of Old Age Assistance Lien 
REQUESTED BY: Lloyd E. Christiansen, County Attorney, Imperial, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: Can a tax lien be foreclosed on real estate upon 


which a certificate for lien for Old Age Assistance 
payments has been filed, and the real estate sold to 
satisfy the tax lien before the death of the recipient 
of old age assistance or his spouse, whether they 
reside on the premises or not? If so, how are the 
proceeds of the sale to be applied? 


CONCLUSION: Such tax lien can be foreclosed and satisfied at any 
time after the first Monday in November after the 
taxes have become delinquent, as provided in Section 
77-1801, R.R.S. 1943. Proceeds of sale of such real 
estate are applied: first, to payment of costs; sec- 
ond, to payment and satisfaction of the tax lien; 
third, to payment of lien for old age assistance and 
other established liens in order of precedence, and 
fourth, to owners of the property. 


Section 77-1801, R.R.S. 1943, provides: 


“All real estate on which the taxes shall not have been paid, 
as provided by law, on or before the first Monday of November, 
after they become delinquent, shall be subject to sale on or after 
said date.” 


We find no exceptions in the statutes to this sweeping provision. 
It applies to “all real estate” which is subject to taxation. The pro- 
visions of 68-215, R.R.S. 1943 that ... “No such claim shall be enforced 
against any real estate of the recipient, or the real estate of a person 
who has been a recipient, while it is occupied by the recipient’s surviving 
spouse...” etc., applies only to claims for reimbursement of Old Age 
Assistance payments to the recipient, and does not in any way limit 
or affect the right of the state and county to foreclose a tax lien and 
sell the real estate to satisfy such lien as provided by Section 77-1801 
above quoted. 


The proceeds of such sale of real estate to satisfy a tax lien should 
be applied: first, to payment of costs, second to satisfaction of the tax 
lien against the premises, third, to the satisfaction of the lien for old 
age assistance and other liens as established, in the order of their 
precedence, and any remainder should go to the owner or owners of the 
property. 


June 25, 1956 


ELIGIBILITY OF AGRICULTURAL ASSOCIATION FOR RETAIL 
BEER LICENSE, ON SALE 


REQUESTED BY: Mr. Malcolm R. Smith, County Attorney, Dakota 
County, Dakota City, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
John H. Binning, Assistant Attorney General. 


QUESTION: Is an Agricultural Association incorporated under 
Section 21-901, R.S. 1943, Reissue of 1954, prohibited 
from holding a license for the sale of beer at retail 
for consumption on the premises within the race 
track enclosure owned and operated by the Associa- 
tion during licensed horse race meeting, at a time 
when no State, District or County Agricultural So- 
ciety Fair is being held therein? 


CONCLUSION: No. 
Section 58-186, R.S. 1943, Reissue of 1952 provides as follows: 


“It shall be unlawful for any person to consume alcoholic 
liquors in the public streets, alleys, roads, or highways, or upon 
property owned by the state or any governmental subdivision there- 
of,...” (Emphasis added) 


In arriving at the stated conclusion, the question resolved was 
whether or not the agricultural association referred to above is in fact 
a “governmental subdivision”. Section 21-901, R.S. 1943, Reissue of 
1954 provides for the formation of certain non-profit professional asso- 
ciations including state or county agricultural association, and the 
statutes immediately following deal with organizational and other mat- 
ters concerning such associations. Those following sections of the 
statutes fail to provide in any manner that such associations may have 
any of the duties or privileges of government or governmental sub- 
divisions and provide that certain rights, liabilities and duties which are 
imposed on other private corporations, shall be imposed upon these 
associations or corporations. 


Several Nebraska cases have dealt with the definition of the term 
“governmental subdivision” in regard to certain taxation matters where- 
in property owned by the state and governmental subdivisions is ex- 
empt from taxation by the terms of the Constitution of the State of 
Nebraska. In the case of Lennox v. Housing Authority of Omaha, 290 
N.W. 451, 187 Neb. 582, the court made an examination of the statutes 
which were the Legislative authority to establish the Housing Authority 
of the City of Omaha and in examining these statutes gave considera- 
tion to the effect of the actions of the Authority upon taxation, the 
use of public funds by the Housing Authority, the public purpose with 
which the Authority was concerned, and the delegation of governmental 
authority by the Legislature as implemented by the City Council of the 
City of Omaha, and concluded that: 


“We are obliged to hold that the Housing Authority, created 
and operated under the legislation before us, is a governmentai 
subdivision within the purview of the constitution, and consequently 
its property and bonds are legally exempted from taxation. Fon- 
tenelle Forest Association v. Sarpy County, 118 Neb. 725, 226 N.W. 
327; Herman v. City of Omaha, 75 Neb. 489, 106 N.W. 593.” Lennox 
v. Housing Authority of the City of Omaha, supra, at 595. 


Similar consideration and reasoning were applied in Platte Valley 
Public Power and Irrigation District v. County of Lincoln, 14 N.W. 2d 
202, 144 Neb. 584. 

In examining the terms and conditions under which your Agricul- 
tural Association was incorporated it appears that such association 
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neither has the statutory authority or the corporate organizational au- 
thority to perform the operations of a “governmental subdivision”. Your 
association as incorporated has no call upon public funds and does not 
have the authority or right to operate under such funds, specifically 
the statute under which your corporation is organized recites that from 
the beginning the cost of organization shall be borne by the members 
thereof. The statute which authorized the formation of your corpora- 
tion also permits your organizational body to set forth is own pur- 
poses, therefore the purposes are not necessarily limited to or made 
“public purposes” and further even though some of the recitations made 
in the articles of incorporation under the purposes of the corporation 
may in fact be public purposes, they do not necessarily all conform to 
such public purpose and the statutes do not require that they conform 
in whole or in part to public purposes. It would appear apparent that 
considering the statute under which your Association is organized and 
upon the basis of your organization and operation, that none of the 
property owned by this Association Corporation could ever be claimed 
exempt on the ground that the same was that of a “governmental sub- 
division” under the exemption stated in the Nebraska Constitution. 


In Crete Mills v. Nebraska State Board of Agriculture, 132 Neb. 
244, 271 N.W. 684, the Supreme Court of Nebraska considered whether 
or not the Nebraska State Board of Agriculture was a “governmental 
Agency” and within the protection of the principle that a sovereignty 
could not be sued without its consent. The history of the various statutes 
which authorize the creation of the Board of Agriculture were exam- 
ined and discussed, and in reaching its conclusion the Court recited the 
following: 


“The record further demonstrates beyond peradventure that, as 
a fact, the original incorporators of this Board and their successors 
in interest, elected by them at the annual election, constituted a 
self-perpetuating body. The officers of this organization were con- 
tinuously selected by the Board, and its general policies were de- 
termined by the annual meeting at which the original incorporators 
and their successors and interest, by them selected, were supreme. 
The electors of the state generally had no voice in the proceedings 
of this Board, and the political officers of the state exercised no 
powers of selection or appointment of its officers, or direction or 
control over its general business affairs.” Crete Mills v. Nebraska 
State Board of Agriculture, supra, at 249. 


The Court in the Crete Mills case further considered the require- 
ments which must be met by an executive agency or an executive 
department concerning appointment by the Governor with the consent 
of the Legislature and the examination and allowance of claims and 
accounts to be paid by such an agency. After considering these matters 
the Court concluded; 


“In the instant case, there is no history of any compliance 
with these fundamentals by this corporation. It is obvious, there- 
fore, that either the inherent nature of the Nebraska State Board 
of Agriculture, the manner in which its perpetuity is accomplished, 
the character of the business carried on, the method of its perform- 
ance, nor the purpose sought to be attained, in any manner deter- 
mines its character to be that of a public governmental agency, to 
which the principle of exemption from suit without assent of the 
state is applicable.” Crete Mills v. Nebraska State Board of Agri- 
culture, supra, at 250, 251. 
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When viewing your organization and the apparent Legislative intent 
evidenced by the terms of 21-901, R.S. 1943, Reissue of 1954, it is clear 
that there was no intention on the part of the Legislature to create a 
governmental agency or subdivision under this statute or give permis- 
sion for the creation of one. 


There has been no action in this case by the Legislature to form a 
corporation by and through which the Legislature or any other desig- 
nated governmental body is to act to achieve any exclusive purpose 
which could be classified a ‘governmental function”, so as to bring this 
Association Corporation within the doctrine of “governmental function” 
as recited by Graves v. People of the State of New York, 59 S. Crt. 595, 
306 U.S. 466 and other cases following that doctrine. 


For the above reasons it is concluded that the organization of this 
Agricultural Association is not a governmental subdivision and you are 
not prohibited from being the holder of a retail alcoholic liquor license 
describing a portion of your real estate as “the licensed premises” by 
the operation of Section 53-186, R.S. 1943, Reissue of 1954. 


In the event such a license is granted pursuant to law, all of the 
restrictions of the Nebraska Liquor Control Act, along with those con- 
tained in other parts of the Nebraska Revised Statutes, including that 
recited in Section 2-219, R.S. 1943, Reissue of 1954, will be effective. 


July 16, 1958 
ASSISTANCE 


Old Age Assistance Lien—Property in Joint Tenancy—Severance of 
Joint Tenancy 


REQUESTED BY: Russell A. Souchek, County Attorney, Seward, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L, Kyle, Assistant Attorney General. 
QUESTION: A husband and wife applied for and were granted 


old age assistance simultaneously, on December 1, 
1938. In 1942 the title to their residence was 
changed from the husband’s name to the husband 
and wife as joint tenants with right of survivorship. 
On September 8, 1947, separate old age assistance 
liens were filed simultaneously against the property 
to secure payments made to both husband and wife. 
Both husband and wife continued to receive old age 
assistance to the time of their death. The wife died 
in 1953 and the husband died late in 1955. Under 
these circumstances, was the joint tenancy severed 
and a tenancy in common created? 


CONCLUSION: Yes. 
Section 68-215,09, R.S. Supp. 1955, provides: 
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“Whenever a recipient of old age assistance owns joint title to 
real estate, the application for and acceptance of such old age 
assistance, when the lien is properly recorded, shall result in the 
severance of the joint tenancy and the creation of a tenancy in 
common giving the county and the State of Nebraska an enforce- 
able old age assistance lien against an undivided interest equal to 
the undivided interest owned by the other joint title holders; Pro- 
vided, such old age assistance lien cannot be enforced as long as 
the title holders, or either of them, continue to reside on the real 
estate.” 


This law became effective on May 14, 1951. It is our opinion that 
the acceptance of old age assistance by the recipients, or either of them, 
following the effective date of this law, constituted a severance of the 
joint tenancy and the creation of a tenancy in common. 


Even in the absence of this statute the authorities seem to hold 
generally that the creation of a lien on the property by one party to a 
joint tenancy constitutes a severance of the joint tenancy. See 48 C.J.S. 
927, Joint Tenancy, sec. 4. The statute, in our opinion, merely reiterates 
the rule of law already applicable to these situations. 


July 16, 1956 
SHERIFF 
Mileage for Criminal Investigation 


REQUESTED BY: Firmin Q. Feltz, Keith County Attorney, Ogallala, 


Nebraska. 
OPINION BY: Clarence §. Beck, Attorney General; 

Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Is the county sheriff entitled to mileage for crim- 


inal investigation and preserving the peace? 
CONCLUSION: Yes. 


Your question relates to the matter of fees for a county officer, 
and in this connection it should be pointed out that such an officer can 
charge only such fees as are allowed by law, and an officer claiming 
fees or costs must point to a definite law authorizing them, Ehlers v. 
Gallagher, 147 Neb. 97, 22 N.W. 2d 396. One such law is section 33-117. 
R.S. Supp., 1955, which reads, in part: 


“(1) The several sheriffs shall charge and collect fees as 
follows: * * *; traveling expenses for each mile actually and neces- 
sarily traveled within or outside their several counties in their 
official duties, ten cents; which shall include each mile so actually 
and necessarily traveled within their several counties in serving 
summons and other notices or writs; * * *.” 


Since the question relates to mileage for criminal investigation, 
it is important to note the various duties of a sheriff, In the above cited 
statute, the Legislature has recognized that a sheriff may have official 
duties beyond the serving of summons and other notices and writs. 
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Section 23-1704, R.R.S. 1943, provides that the sheriff and his deputies 
are conservators of the peace. Section 23-1719, R.R.S. 19438, makes it 
the duty of the sheriff to preserve the peace in his county, to ferret 
out crime, to apprehend and arrest all criminals, and insofar as it is 
within his power, to secure evidence of all crimes committed in his 
county. In addition, as provided in section 23-1711, the sheriff shall, 
whenever directed to do so in writing by the county attorney, make 
special investigation of any alleged infraction of the law within his 
county. The conclusion is inescapable that the sheriff not only has the 
duty to arrest persons who have committed a crime and to secure 
evidence of crimes committed, but he also has a duty to keep the peace 
and to prevent crime. The general rule is that mileage is a well estab- 
lished method widely used in public and private business of reimbursing 
an officer or employee for the expense necessarily sustained by him in 
traveling to perform his duties. Caswell vy. New York Central Railroad 
Company, 263 Mich. 18, 248 N.W. 641. In the matter under considera- 
tion, the Legislature has made it the duty of the sheriff to keep the 
peace and to prevent crime, and the Legislature has provided that the 
sheriff shall be allowed ten cents per mile for each mile actually 
and necessarily traveled. It is therefore our opinion that the sheriff 
is entitled to this mileage for criminal investigation. 


In your request, you write that the county board does not approve 
of such work on the part of the sheriff, unless it is satisfied that there 
is a reason for so doing, or unless a complaint has been made to the 
sheriff. In our opinion, such a policy disapproval is not controlling. 
A similar question was presented in the case of Brome v. Cuming 
County, 31 Neb. 362, 47 N.W. 1050, a case involving a county attorney. 
It was there pointed out that the Legislature created the office of 
county attorney and defined this official’s duties. The court concluded 
that the county attorney is charged with the sole responsibility of at- 
tending to the county’s legal business by the Legislature, and the county 
board, exercising such authority as the Legislature has delegated to it, 
cannot control the county’s litigation. We believe that the same reason- 
ing is applicable here. The county sheriff is an official elected by the 
people in the county to perform certain duties prescribed by law, and 
the county board has not been granted authority to control this officer 
in the performance of his duty of preventing crime. However, it must 
be pointed out that the county board controls the budget of this office, 
and, although it should not act arbitrarily, it can in this manner limit 
the payment of mileage to a sheriff for criminal investigation. 


July 19, 1956 
SHERIFF 
Fees for Attendance at Court 


REQUESTED BY: Ray C. Johnson, Auditor of Public Accounts, Capitol 
Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Can a county sheriff charge a fee for attending 


sessions of court? 
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CONCLUSION: No. 


The Statute which sets forth the fees of the county sheriff is 
section 33-117, R.S. Supp., 1955. A study of the background of this 
statute shows that in 1929 it was designated as section 33-120, C.S. 
1929. At that time, this section read, in part, as follows: 


“The several sheriffs shall charge and collect fees as follows: 
* * * attending before judge or court in criminal cases, one dollar; 
opening district court and attending thereon, per day to be paid 
by the county, two dollars; * * *.” 


This section was amended by Laws 1933, chapter 96, section 7, pages 
38S to 388, with the above language providing for attendance fees 
being stricken. 


It is a well-established rule that a county sheriff can charge only 
such fees as are allowed by law. Ehlers v. Gallagher, 147 Neb. 97, 22 
N.W. 2d 396. We cannot supply words or phrases which have been 
stricken from a statute by the Legislature, and we must therefore con- 
clude that a county sheriff is not authorized to charge or collect at- 
tendance fees. 


July 20, 1956 
ASSISTANCE 
Old Age Assistance Liens—Foreclosure—Statute of Limitations 


REQUESTED BY: F. M. Woods, Acting Director, State Division of 
Public Welfare, State Capitol. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: What Statute of Limitations is applicable to the 


foreclosure of Old Age Assistance Liens? 


CONCLUSION: Section 25-202, R.R.S. 1948, providing a limitation 
of ten years from the date when the cause of action 
accrues for the foreclosure of a real estate mort- 
gage, applies also to the foreclosure of old age 
assistance liens on real estate. 


Section 68-216, R.R.S. 1943, provides that no statute of limitations 
shall apply to any claim or cause of action, belonging to the state or 
county and arising under the provisions of sections 68-215, while the 
recipient, former recipient, spouse or such dependent children survive. 


Section 68-215.08, R.S. Supp. 1955, provides: 


“Any old age assistance lien may be foreclosed in the name of 
the county board of public welfare of any county or in the name 
of the State Director of Public Welfare in the same manner as 
provided for the foreclosure of real estate mortgages, except (1) 
that there may be a joinder of parties and causes of action in the 
same manner as is provided for in sections 77-1905 to T7-1907, and 
(2) that no stay of an order of sale shall be allowed when old age 
assistance liens are foreclosed.” 
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Section 25-202, R.R.S. 1943, relating to the foreclosure of real estate 
mortgages, provides a statute of limitations of ten years from the date 
a cause of action accrues on a real estate mortgage. 


In the case of Kountz v. State, 8 Neb. 294, 1 N.W. 142, the question 
presented to the Supreme Court was whether a petition for a writ of 
error in a criminal case had been presented to the court within the 
statutory time. The plaintiff contended that there was no time limit 
fixed by the statute in criminal cases. The State contended that the 
same time limit for filing petitions for writs of error applied in criminal 
as in civil cases, relying on a statute which read as follows: 


“In all criminal cases, writs of error shall be issued by the 
clerk of the Supreme Court upon the filing of a petition in error 
and transcript of the record of the proceedings of the district court 
and payments of costs as in civil cases; * * *.” (Emphasis ours). 


The court held that the phrase ‘as in civil cases” applied to the time 
limit within which such petitions might be filed in the Supreme Court 
in criminal as well as civil cases and that a petition filed in a criminal 
case after the expiration of the time provided for such filing in civil 
cases was out of time and the petition should be dismissed. The holding 
in this case was followed in the recent case of Cunningham v. State, 
153 Neb. 912, 46 N.W. 2d 636. While the question presented by your 
letter of inquiry is not identical with that involved in these cases, we 
believe that the reasoning of the court in these cases is equally ap- 
plicable to the question which you have raised. 


It is our opinion that it was the legislative intent that the statute 
of limitations applicable to the foreclosing of real estate mortgages 
should also apply to the foreclosure of liens for old age assistance, and 
that the statute of limitations period in such cases is ten years from 
the date when the cause of action accrues. 


July 25, 1956 
GAME 
“Closed Season” on Training or Running Hunting Dogs 


REQUESTED BY: M. O. Steen, Director, Game, Forestation and Parks 
Commission, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 
QUESTION: Is the language of Section 37-513, R.S. Supp., 1955, 


such that the Legislature has prohibited the training 
or running of hunting dogs throughout the year? 


CONCLUSION: No. 


You state that a question has been raised concerning the interpre- 
tation of Section 37-513, R.S. Supp., 1955, as to whether the language 
of that section forbids the training or running of hunting dogs through- 
out the year, or only between April 1 and August 1. The pertinent 
part of that section provides as follows: 
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“It shall be unlawful for any person (1) to train or run any 
hunting dog or dogs, including pointers, setters, droppers, re- 
trievers, springers, or spaniels, in fields or upon lands where game 
birds or game animals may be found or which are apt to be fre- 
quented by game birds or (2) to allow such a dog or dogs to run 
loose in such fields or upon such lands between April 1 and August 
1-of each: year; *°* * 7 


Essentially, the question is whether the phrase “between April 1 
and August 1 of each year’ modifies only subsection (2) or whether it 
was intended to modify both (1) and (2). We think it is clear that the 
phrase was intended to modify both, one reason for this conclusion 
being based upon the fact that subsections (1) and (2) are not divided 
by the punctuation which is usual when the Legislature intends to 
create separate offenses. The validity of our conclusion can readily be 
established by resort to well known rules of statutory construction. 


The history of the act itself is helpful. As originally passed in 1929 
(Laws, 1929, page 430) this section provided as follows: 


“It shall be unlawful for any person without a permit from 
the Game, Forestation and Parks Commission to train to run any 
dog or dogs known as bird dogs, including pointers, setters, drop- 
pers, retrievers, springers, or spaniels or to allow same to run 
loose in fields or upon lands in which game birds may be found 
or which are apt to be frequented by game birds between the first 
day of April and the sixteenth day of September of each year. 
Permits to train dogs in the field from August first to September 
sixteenth each year may in the discretion of the Commission be 
issued to responsible persons upon payment of a fee of one dollar 
for each dog which shall be plainly and accurately described in the 
permit. Such permits shall not authorize the holder to take fire- 
arms upon the premises where game birds may be found, or to 
permit dogs to catch or destroy game.” 


In that form it is clear that the training of dogs in the field was 
only forbidden from August 1 to September 16, and permits could even 
be obtained for that period. 


The section was first amended in 1937, but this amendment is un- 
important since it was principally for the purpose of correcting an 
error, and to add coon dogs and wolfhounds. It was in 1945 that the 
section was amended to include the numerals “(1)” and “(2)”, and we 
believe that it was the addition of these numerals which perhaps now 
leads to the assumption that the Legislature has broken down the 
prohibition into two distinct categories, so that the limiting dates 
found in subdivision (2) no longer appear to have any relation to 
subdivision (1). However, it is clear from the title of the 1945 act that 
the Legislature had no such intention, for the title states that the 
purpose of the act is: 


“ * * * to make unlawful the training or running of hunting 
dogs between April 1 and August 1 of each year except as pre- 
scribed; * * *.” (Laws, 1945, p. 287). 


The section was again amended in 1955 for the purpose of elimina- 
ting the coon dogs and wolfhounds which had been added in 1937, 
and the tenor of the proceedings in connection with the amendment 
is such as to indicate that everyone understood that without the amend- 
ment such dogs could only be used nine months of the year. 
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From all of the foregoing, we think it clear that the limiting 
phrase “between April 1 and August 1 of each year” must apply to 
both subdivisions (1) and (2) of the section. 


July 30, 1956 
SOLDIERS AND SAILORS 


County Service Committee; Necessity for Appointing from List Upon 
Expiration of Term of Member 


REQUESTED BY: William G. Blackburn, Hall County Attorney, Grand 
Island, Nebraska. 


OPINION BY: Clarence 8. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: 1. Where the county board reappoints a member 


to the county service committee without consider- 
ing recommendations of eligible veterans’ organiza- 
tions within the county, is the appointment thereby 
made valid? 


CONCLUSION: 1. No. 


QUESTION: 2. If the reapopintment of the county service com- 
mittee member is invalid, does the member whose 
term expired hold over until the county board 
legally reappoints him or a successor? 


CONCLUSION: 2. The member holding over must qualify within 
ten days of the time a duly appointed member 
should have qualified. 


QUESTION: 3. If the reappointment was invalid, and the county 
board takes action now to make an appointment as 
required by law, may the county board consider 
names submitted by all recognized veterans’ organi- 
zations, even though such names were submitted 
after July 1 but before action taken by the board? 


CONCLUSION: 3. Yes. 


QUESTION: 4. May a member of the soldiers’ relief commission 
be reappointed by the county board when his name 
has not been recommended by a recognized veter- 
ans’ organization? 


CONCLUSION: 4, Only if no recommendations have been made by 
any of the recognized veterans’ organizations. 


1. In the situation you describe, the term of a regular member 
of the county service committee is expiring. The county board re- 
appoints said member, even though a list was submitted by a recognized 
veterans’ organization which did not contain the name of the mémber. 
You ask if the reappointment of the member is valid. You further state 
that the list was duly given to the county clerk, but apparently mis- 
placed and not called to the attention of the county board. 
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Section 80-101, R.S. Supp., 1955, provides as follows: 


“(1) In each county of this state, the county service committee 
shall constitute the soldiers’ relief commission. Each county board 
shall appoint a county service committee of five members, such 
choice to be made from a list of eligible veterans recommended 
by the recognized veterans organizations within the county. Such 
list shall contain not less than three names for each appointment 
to be made. 


“(2) The terms of office of the members of the county service 
committee initially appointed shall expire on July 1 of the years 
1948, 1949, 1950, 1951 and 1952, as designated by the county board 
in making the respective appointments. As the terms of members 
expire, the county board shall, on or before July 1 of each year, 
appoint or reappoint a member of the committee for a term of 
five years to succeed the member whose term expires. Each mem- 
ber shall serve until the appointment and qualification of his suc- 
cessor. In case of a vacancy occurring prior to the expiration of 
the term of a member, the appointment shall be made only for the 
remainder of the term. 


“(3) The members of the county service committee shall or- 
ganize by the appointment of one of their number as chairman and 
one as secretary-treasurer. The secretary-treasurer may be the 
county veterans’ service officer. The members of the committee 
shall qualify by taking the usual oath of office and shall each 
give bond in the sum of one thousand dollars for the faithful per- 
formance of the duties of his office. The premiums for such bonds 
shall be paid by the county. Members of the committee shall be 
entitled to the necessary and actual expenses involved in the per- 
formance of their official duties, which shall be paid out of the 
county general fund.” 


In the statement of the legislative committee at the time this act 
was considered, it was said, “This bill as amended will make it manda- 
tory for county commissioners to appoint members of the county com- 
mittee from a list of eligible veterans recommended by the recognized 
veterans’ organizations’. We are of the opinion, that from a reading 
of the entire act, the intention of the Legislature to be derived from 
the language used, is that the county service committee is to be made 
up at all times of members selected from the list as described by statute. 
Therefore, an appointment or reappointment to fill an expired term, as 
well as an appointment to fill a vacancy, shall be made from the list 
described. The recognized veterans’ organizations have due notice of 
the expiration of the regular terms of members, and further notice is 
not necessary. Notice should be given in the case of a vacancy on the 
committee, so that lists may be submitted. In the case you state, a list 
was submitted even though it was not called to the attention of the 
county board. Under such circumstances an appointment or reappoint- 
ment made from outside the list is not valid. 


2. You next ask if the member whose term expired holds over 
until the successor is legally appointed. Section 11-117, R.R.S. 1943, 
provides, in part, as follows: 


“* * * When it is ascertained that the incumbent of an office 
holds over by reason of the * * * nonappointment of a successor, 
* * * he shall qualify anew within ten days from the time at which 
his successor, if elected, should nave qualified.” 
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This statute places a condition upon the member holding over 
beyond a certain period. A vacancy may be created if the condition 
is not met at that time. 


3. Section 80-101, supra, does not place limitations upon the time 
in which to submit the list required by law. We are, therefore, of the 
opinion the county board may consider names submitted by all recog- 
nized veterans’ organizations before action is taken by the board. 


4, A member may be reappointed to the county service committee, 
even though his name has not been recommended by recognized vet- 
erans’ organizations, only if there has been no list submitted by such 
recognized veterans’ organizations. 


August 4, 1956 
MOTOR VEHICLES 
Transporting Anhydrous Ammonia 


REQUESTED BY: S. W. Moger, County Attorney, Clay County, Clay 
Center, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 


QUESTION: Is anhydrous ammonia an explosive substance or 
inflammable liquid within the meaning of section 
39-724? 


CONCLUSION: No. 


Your letter inquires whether anhydrous ammonia may be classified 
as an explosive substance or inflammable liquid within the meaning of 
section 39-724, which requires that drivers of vehicles engaged in the 
transportation of such substances or liquids, whether with or without 
a cargo, stop before crossing railroad tracks, and also requires that 
such vehicles have certain special equipment. Violation of the statute 
is a misdemeanor. 


In order to obtain conviction for a violation of the statute, it is 
clear that it would be necessary for you to establish as a fact that this 
substance is either explosive or inflammable. Since the answer to 
your question thus turns on a question of fact, an opinion of this office 
cannot be conclusive on the matter, and the question would be either 
for the court or for a jury. However, the information we have been 
able to gather indicates that anhydrous ammonia cannot be classified 
either as an inflammable liquid or as an explosive substance. 


Anhydrous ammonia is a liquid at atmospheric pressure at a tem- 
perature of minus 28 degree Fehrenheit, or may also liquefy under 
moderate pressure, but its flammable limits are from 16 to 25 per cent 
by volume in air, according to standards available from the State Fire 
Marshal, so it is clear it cannot be considered an “inflammable liquid”. 
In any event, the standards also show that, “ammonia is extremely 
hard to ignite in spite of these theoretical limits, and is generally con- 
sidered to be a non-flammable gas”. 
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Turning to consideration of whether it may be an “explosive sub- 
stance”, you would be confronted with the following judicial definition 
of ‘explosive’: 


“An explosive may be defined as any substance by whose de- 
composition or combustion gas is generated with such rapidity that 
it can be used for blasting or in firearms.” (Schwartz v. Northern 
Life Insurance Co., 25 F, 2nd 555; Anchor Life Insurance Co, v. 
Meyer, 61 Ind. App. 35, 111 N. E. 436). 


There is no evidence that anhydrous ammonia can meet that test, 
so although amomnia may be a dangerous substance, we doubt that it 
would be possible to establish that it was either an ‘explosive sub- 
stance’ or an ‘inflammable liquid’ within the meaning of section 39-724, 
especially in view of section 29-106 which specifies that ‘‘no person shall 
be punished for an offense which is not made penal by the plain import 
of the words, upon pretense that he has offended against its spirit’. 


August 9, 1956 
TAXATION 
Foreclosure of Special Assessments Levied by a City of the First Class 


REQUESTED BY: Mr. Mel Kammerlohr, County Attorney, Adams 
County, Hastings, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: Is it the duty of the city or of the county to fore- 


close delinquent special assessments levied by a city 
of the first class where the assessments are for 
water, sewer and paving, and all the special assess- 
ments, except those for paving, having been certified 
to the County Clerk? 


CONCLUSION: It is the duty of the county to proceed under Sec- 
tions 77-1901 to 77-1918, R.R.S. 1943 as to special 
assessments which have been so certified if they are 
delinquent, unless tax sale certificates have been 
issued to the city. Those assessments which are not 
required to be certified and have not been may be 
foreclosed by the city. 


We think the question involves a consideration of the following 
statutes or parts thereof: 


Section 16-646, R.R.S. 1943: 


“In every case of the levy of special taxes, the same shall be 
a lien on the property on which levied from date of levy and shall 
be due and payable to the city treasurer thirty days after such 
levy when not otherwise provided; and, at the time of the next 
certification for general revenue purposes to the county clerk if 
not previously paid, the special taxes, except paving, repaving, 
graveling, macadamizing, and curbing or curbing and guttering 
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shall be certified to the county clerk and by him be placed upon 
the tax list and be collected as other real estate taxes are col- 
lected, and be paid over to the city treasurer; and paving, repaving, 
graveling, macadamizing and curbing, or curbing and guttering 
taxes may be so certified and collected by the county treasurer at 
the option of said city.” 


Section 77-1810, R.R.S. 1943: 


“Whenever any real estate subject to sale for taxes shall be 
within the corporate limits of any city, village, school district, 
drainage district or irrigation district, it shall have the right and 
power through its governing board or body, to purchase such real 
estate for the use and benefit, and in the name of the city, village, 
school district, drainage district or irrigation district as the case 
may be. The treasurer of the city, village, school district, drainage 
district or irrigation district may assign the certificate of purchase 
by endorsement of his name on the back thereof, when directed so 
to do by written order of its governing board. No such sale shall 
be made to any city, village, school district, drainage district or 
irrigation district by the county treasurer when the lands have 
been previously sold to the county, but in any such case, the city 
or village, school district, drainage district or irrigation district 
may purchase the tax certificate held by the county. 


Section 77-1901, R.R.S. 1943: 


“Counties shall have a lien upon real estate within their bound- 
aries for all taxes due thereon to the state, any governmental sub- 
division of the state, any municipal corporation and any drainage 
or irrigation district. After any parcel of real estate has been 
offered for sale for three consecutive years and not sold for want 
of bidders, the county board shall make and enter an order directing 
the county attorney to foreclose the lien for all taxes then delin- 
quent, in the same manner and with like effect as in the foreclosure 
of real estate mortgages, except as otherwise specifically provided 
by sections 77-1903 to 77-1917.” 


Section 77-1909, R.R.S. 1943: 


“In its decree, the court shali ascertain and determine the 
amount of taxes, special assessments and other liens, interest and 
costs, chargeable to each particular tract or lot of real estate, and 
award to the plaintiff an attorney’s fee, unless waived by the 
plaintiff, in an amount equal to ten per cent of the amount due, 
which shall be taxed as part of the costs in the action and appor- 
tioned equitably as other costs.” 


Section 77-1915, R.R.S. 1943, in part: 


««* * * Where the plaintiff is a governmental subdivision, muni- 
cipal corporation or a drainage or irrigation district, the balance 
thereof, or so much thereof as is necessary, shall be paid to the 
county treasurer for distribution to the various governmental sub- 
divisions, municipal corporations or drainage or irrigation districts 
entitled thereto in discharge of all calims.” 


Section 77-1918, R.R.S. 1943, in part: 


“On or before March 1, of each year, in counties having a 
population of one hundred and fifty thousand inhabitants or less, 
and on or before June 1 of each year, in counties having a popula- 
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tion of over one hundred and fifty thousand inhabitants, the county 
treasurer shall make a report in writing to the county board setting 
out a complete list of all parcels of real estate in the county on 
which any taxes are delinquent and which were not sold for want 
of bidders at the last annual tax sale held in such county. It shall 
be the duty of the county board, at its first meeting held after the 
making of such report, to carefully examine the same, and, while 
it may direct the issuance of tax sale certificates to the county 
upon any parcel of real estate upon which there are any delinquent 
taxes, it shall, as to all parcels of real estate upon which taxes 
are delinquent for three or more years, either enter an order direct- 
ing the county attorney to foreclose the lien of such taxes, as 
provided in section 77-1901, or shall enter an order for the county 
treasurer to issue tax sale certificates to the county covering the 
delinquent taxes upon such parcels of real estate, to be foreclosed 
upon in the manner and at the time provided in sections 77-1901 to 
GealGig: © 2 


A consideration of these statutory provisions leads us to conclude 
that all special assessments made by a city of the first class, except 
those for paving, repaving, graveling, macadamizing, and curbing or 
curbing and guttering, must be certified by the city treasurer to the 
county clerk, if they have not been paid by the time the certification of 
general taxes is made. It is also quite evident that such assessments 
so certified are to be collected in the same manner as other real estate 
taxes are collected. See Dent v. City of North Platte, 148 Neb. 718. 


It is obvious that under Section 77-1810 any city may purchase tax 
certificates if the property involved is within the corporate limits. It is 
also true that a city may foreclose such certificates in its name. Sec- 
tion 77-1915. 


We now have one form of proceedure for the foreclosure of taxes 
as provided in sections 77-1901 to 77-1918. This proceedure includes 
city as well as other taxes (section 77-1901), and also special assess- 
ments as set out in section 77-1909. 


We think it was intended that the County Treasurer include in his 
yearly report of delinquent taxes all special assessments certified to the 
tax rolls as required by section 77-1918. The County Board may cause 
to be issued tax certificates for all delinquent taxes, but it is mandatory 
that the Board either order foreclosure proceedings started or have tax 
certificates issued on those taxes that are delinquent for three or more 
years. 


It is also mandatory that the Board direct foreclosure of those 
taxes which have been offered for sale for three consecutive years and 
not sold for want of bidders. Section 77-1901. 


Under the facts which you have outlined it appears that the owners 
have paid all general taxes but have failed to pay the special city 
assessments. There are no county funds involved but we think this 
element is immaterial and does not in any manner relieve the county 
from its duties prescribed in these statutory provisions. 


Those paving or curbing and guttering taxes specifically mentioned 
in section 16-646 need not be certified to the county clerk, and if they 
have not been so certified they do not appear on the tax rolls and 
therefore the county has no duty or right to take any proceedings for 
their collection. The city involved has a lien for the amounts due and 
stil has the right to foreclose this lien, not by virtue of any particular 
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statutes, but under general equitable principles. 53 C.J.S. 870. Landis 
Machine Co. v. Omaha Merchants Transfer Co., 142 Neb. 397. 


August 15, 1956 
SCHOOLS 


Reopening of Schools Which Have Been Closed and Have Been Con- 
tracting for Instruction with Another District Longer Than the 
Statutory Period 


REQUESTED BY: F. B. Decker, Commissioner of Education, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: Under the provisions of Section 79-486, R.S. Supp., 


1955, when does the time begin to run for the two- 
year period after a school has been closed and has 
been contracting for instruction with another dis- 
trict to attempt to reopen, subject to the inspection 
and approval of the County Superintendent? 


CONCLUSION: The time begins to run from September 18, 1955. 


The pertinent portion of the statute, Section 79-486, R.S. Supp., 
1955, involved are as follows: 


Number 1: 


“* * * Provided, that the county superintendent shall dissolve 
and attach to a neighboring district or districts any school district 
which, for five consecutive years hereafter, contracts for the in- 
struction of its pupils; * * *.” 


Number 2: 


“* * * School district that have contracted for instruction for 
two or more consecutive years shall, before reopening the school- 
house within the district, have an enrollment of at least five pupils 
and shall apply to the county superintendent for approval to reopen 
that schoolhouse for school use. The county superintendent shall, 
before granting that approval, personally inspect the school build- 
ing and toilets and approve them as being safe, clean, and sanitary. 
He shall also inspect the supplies, equipment, and furnishings and 
approve them as being adequate for proper instruction.” 


Your present concern is the interpretation and correlation of the 
two above portions of the statute. As a matter of convenience, we 
have designated them as Number 1 and Number 2, That portions desig- 
nated as Number 1 was contained in the amendment to the statutes 
by the legislature in 1953, L. B. 506. That portion here designated as 
Number 2 was added to the present existing section by the 1955 legis- 
lature, L. B. 305, which became effective September 18, 1955. 


An examination of the two above portions of the statutes shows 
that the legislature intended by portion Number 1 that the county 
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superintendent shall dissolve after five consecutive years when the 
school district contracts for five consecutive years. On the other hand, 
that portion designated as Number 2 provides that school districts that 
have contracted for two or more consecutive years shall have the ap- 
proval of the county superintendent before reopening. 


A school district may be contracting for two years, but not be 
dissolved. Until it is officially dissolved by the county superintendent, it 
may be reopened by complying with the provisions of the statutes, 
Number 2 (supra). 


Number 2, supra, was approved upon June 8, 1955, but did not 
become effective until September 18, 1955. It is our opinion that any 
school which has not been dissolved under Number 1, supra, may reopen 
by complying with the provisions of Number 2, supra. The two-year 
period begins to run on September 18, 1955. 


August 17, 1956 
SCHOOLS 


Power of State Committee to Disapprove Reorganization Under 
Sections 79-426.20 and 79-426.21 


REQUESTED BY: F. B. Decker, Commissioner of Education, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H, Meyer, Deputy Attorney General. 


QUESTION: Where school reorganizations are initiated under 
the special petition procedure contained in sections 
79-426.20 and 79-426.21, may the State Committee 
reject the proposals contained in the petitions sub- 
mitted to them? 


CONCLUSION: Yes. 


The following sections of the Nebraska statutes are directly in- 
volved in your question: 


Section 79-426.20: 


“A group of districts may institute a reorganization of the 
districts by filing a petition * * * with the county superintendent. 
The petition shall contain a plan of the proposed reorganization. 
The county superintendent shall forward the petition within ten 
days to the state committee * * *.” 


Section 79-426.21: 


“The state committee * * * shall * * * make a personal check 
of the plan proposed in the petition * * * to determine the feasibility 
of such proposed reorganization and its effect upon further re- 
organization projects in the area. The proposal, as finally approved 


or as amended, shall be returned to the county superintendent 
tee 
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You ask whether the language in the section last quoted means 
that the state committee must either approve or amend the petition, 
or whether it carries with it the implication that it can be rejected 
entirely by the state committee. We are of the opinion that it can be 
rejected entirely. 


You will recall that in the case of School District v. Marshall, 160 
Neb. 832, the state committee had rejected a plan submitted to it under 
section 79-402, R.S. Supp., 1953. The basis for submitting this plan 
to the state committee, and the basis for its rejection by the state 
committee, was the following language in section 79-402: 


“* * * Any plan of reorganization must be submitted to the 
state committee for school district reorganization and be approved 
by it before a hearing is had. * * *.” 


The Court there said that the quoted language did not refer to 
petitions for changes in district boundaries under the procedure outlined 
in section 79-402, where the language actually is found, but that it 
referred only to the special petition method of reorganization covered 
by sections 79-426.20 and 79-426.21. Since the quoted language must 
therefore be read as though it appears in the latter two sections, it 
clearly provides a basis for the state committee to reject proposals 
which come to it in accordance with the procedure outlined in those 
two sections. 


Furthermore, the Court clearly indicated in that opinion that it 
regarded the quoted language as being of substance, for it was re- 
ferred to in the following terms: 


“* * * The provision in section 79-402, R.S. Supp., 1953, here 
considered fixes a mandatory power in the state committee.” 


In further support of the conclusion reached herein, we cite the 
following definition set forth by the Court in State, ex rel Johnson v. 
Tilley, 137 Neb. 173: 


“The word ‘approved’ naturally imports the exercise of judg- 
ment and discretion; and the power to approve ordinarily implies 
a power to disapprove.” 


It is to be understood that the conclusion expressed herein refers 
only to the powers of the state committee with reference to the special 
procedure outlined in sections 79-426.20 and 79-426.21, and has no 
bearing upon the powers of the state committee with reference to other 
reorganization procedures outlined in sections 79-426.01 to 79-426.19. 


August 23, 1956 
SCHOOL ELECTIONS 


Nomination by Petition of Members of the Board of Education of Class 
VI Districts Formerly Organized as County High School Districts 


REQUESTED BY: Arthur O. Auserod, County Attorney, Wheeler 
County, Bartlett, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Where there are two vacancies to be filled on the 
Board of a Class VI school district, formerly or- 
ganized as a county high school district, and only 
two candidates were nominated at the primary, may 
other candidates be nominated for the general elec- 
tion by petition? 


CONCLUSION: Yes. 
Section 79-1103.01, R.R.S. 1943 provides in part: 


“* * * Candidates for the board of education shall be nom- 
inated and elected on the nonpolitical ballot, as provided in sec- 
tions 32-1201 to 32-1203; Provided, if the candidate is nominated by 
petition, his certificate of nomination shall be signed by fifty or 


more qualified electors of the former county high school district. 
eee” 


After the recodification of the election laws, such school board 
members are included in the provisions of Section 32-535, R.S. Supp., 
1955, which provides the method of filing for certain nonpolitical offices. 
However, they are omitted from Section 32-537, R.S. Supp., 1955, which 
provides a method of filling vacancies for such offices by petition, in- 
cluding a vacancy created by failure to nominate a person for the 
office and one existing by reason of the fact that twice the number 
to be elected were not nominated at the primary. 


It might be seriously contended that the omission of such school 
board members from Section 32-537, prohibits any filing by petition after 
the primary, inasmuch as both Sections 32-535 and 32-537 are both 
parts of one act, complete in itself, and being the latest expression of 
the Legislature would prohibit the application of any other earlier 
statute on the same subject. 


We are inclined, however, to apply the rule that the Legislature 
must be presumed to have had in mind all previous legislation upon the 
subject, and that the pre-existing law must be considered. Placek v. 
Edstrom, 148 Neb. 79, 26 N.W. 2nd 489. Therefore, it is our opinion 
that a candidate for the general election for the type of school board 
member involved here may be nominated by petition containing fifty 
or more qualified electors of the district, as provided in Section 79- 
1103.01. 


It is to be noted that the provisions of the last mentioned section 
provides that “if the candidate is nominated by petition * * * ” and does 
not refer to the mere act of filing for nomination, and it appears to us 
that the petition mentioned in this section does not refer to the primary 
election, but to candidates whose names are to appear on the ballot of 
the general election. We think this view is somewhat strengthened 
by the definition given to the word “nominee” by our Court in State v. 
Drexel, 74 Neb. 776, where it was stated: 


“The section under consideration speaks of ‘candidates of any 
political party’ and ‘the nominee of the party,’, manifestly, we 
think, in the sense of a person who has been selected by a party 
as its candidate for a public office, and not with reference to one 
who is desirous of becoming a candidate and whose name is sub- 
mitted to the choice of the voters at a primary election.” (Emphasis 
supplied). 
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Your attention is further directed to Section 32-504, R.S. Supp., 
1955. This statute provides a method for nomination of candidates for 
office generally, and is to be applied in all cases “except candidates 
whose nomination is expresslly provided for by specific statutory pro- 
vision relating to specific office’. We think Section 79-1103.01 is a 
“specific statutory provision relating to a specific office’, and that 
section 32-504 is not applicable here, but a prospective petition candidate 
could avoid any doubt as to the sufficiency of his petition by following 
the requirements of section 32-504, if the number required under that 
section as applied to your particular case exceeds the number required 
under section 79-1103.01. 


August 20, 1956 
CITIES OF THE FIRST CLASS 
Right to Pave Streets Without Creation of Paving District 


REQUESTED BY: L. N, Ress, State Engineer, Department of Roads 
and Irrigation, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Harold S. Salter, Assistant Attorney General. 


QUESTION: 1. Can a city of the first class pave and improve 
a city street by the expenditure of the city’s funds 
rather than paying for the cost of said project by 
the creation of a paving district, where the street 
is also designated as a part of the State Highway 
System and the city contemplates entering into an 
agreement with the Department of Roads and Irri- 
gation in order to secure Federal funds to help 
defray the cost? 


CONCLUSION: 1. A city of the first class may pave a city street 
without the creation of a paving district and the 
levying of special assessments. This is true whether 
or not the street is a part of the State Highway 
System. 


QUESTION: 2. If the city can enter into such an agreement 
without the creation of a paving district, may the 
payment be from any or all of the following funds: 
the General Fund, Parking Meter Fund, and Road 
Fund. (Road Fund being money derived from the 
city’s share of the State gasoline tax and motor 
vehicle registration fees) ? 


CONCLUSION: 2. A city of the first class may use, for payment 
of the cost of such a project, all city funds not 
specified for other purposes or otherwise restricted. 
Funds which cannot be used include poll tax and 
parking meter funds. 


The authority of a City of the first class to pave its streets is set 
forth in Section 16-609, R.R.S. 1943. This section is a broad statement 
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of the powers of such a city regarding its streets and contains no 
restrictions or limitations with respect to the manner in which such 
powers are to be carried out. 


Section 16-617, R.R.S. 1943, provides that the city shall have the 
power to create paving districts for the purpose of paving streets. Sec- 
tion 16-632, R.R.S. 1943, states that the city shall have the power to levy 
special assessments on property benefited in order to defray the cost 
of paving. Although Section 16-617, provides a procedure to follow in 
paving and Section 16-632, R.R.S. 1943, provides a method of payment, 
neither one of these sections is mandatory. The language used does 
not make the methods of procedure and payment the exclusive method 
the city can utilize. 


The general rule with regard to the power of a city to finance 
improvements other than by special assessment is expressed in Vol. 18, 
McQuillan, Municipal Corporations, Section 37.57: 


“Usually when a municipal corporation has power to make or 
provide for the making of improvements, it has power to make 
arrangements to meet the expense thereof. The mode must neces- 
sarily be followed, but in the absence of express direction the 
method to be adopted is within the discretion of the proper muni- 
cipal authorities. A grant of power authorizing payment for public 
improvements by special assessments is usually construed as not 
affecting the power of the municipal corporation to make improve- 
ments and pay therefor out of the general revenue.” 


This same rule was applied in Alexander v. Bailey, 108 Neb. 717, 
189 N.W. 365, wherein the Courts stated: 


“Where a statute authorizes a city to pave streets, and such 
statute contains no restrictions to the contrary, there arises an im- 
plication that such city is authorized to enter into contracts for the 
performance of the work, and also to pay for the same by general 
tax levy.” See also, Daniels v. City of Gering, 130 Neb. 448, 265 
N.W. 416. 


While this opinion applied to a city of the second class and Chapter 
50 of the laws of 1919, the statute is strikingly similar to Section 
16-609. 


A review of the laws pertaining to the power of cities of the first 
class indicates clearly that the Legislature contemplated the financing 
of such improvements, by means other than the creation of a district 
and the levying of special assessments. Such a conclusion is necessitated 
by the law relating to special assessments. The amount of the special 
assessments can be no greater than the amount of benefit conferred 
upon the property abutting or adjacent to an improvement. In those 
situations where the amount of benefit did not equal the cost of the 
improvement, some additional means of financing must be available to 
the city. See Munsell v. Hebron, 117 Neb. 251, 220 N.W. 289. 


The funds from the gasoline tax and registration fees which are 
to go into the street fund can be used to defray the cost of repaving a 
street. Section 60-326.02, R.S. Supp., 1955, provides that cities may use 
money received from registration fees for the construction of street 
improvements in addition to repair and maintenance. 


Although Section 16-704, R.R.S. 1943, especially appropriates money 
arising from road taxes for street repair, a gasoline tax is not in the 
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category of a road tax. Section 16-711, R.R.S. 1943, specifically refers 
to the road tax levied on property within the city. Thus gasoline tax 
money in the street fund is not designated for any particular street 
purpose. 


General funds of the city may be used under direct authority of 
Section 16-704, R.R.S. 1943, which says: ‘Nothing hereinafter contained 
shall be construed to prohibit the council from appropriating other 
money in the annual appropriation bill for the use of streets, grades, 
and bridges * * *.” This opinion assumes that the city has complied 
with appropriate requirements, the facts in this regard not being stated 
in the opinion request. 


Money received from poll tax is to be used for the repair and 
maintenance of streets. Under the decision in McCaffrey v. Omaha, 72 
Neb. 583, 101 N.W. 251, repaving is not classified as repair and main- 
tenance so that these funds could not be used by the City of Norfolk 
for repaving. Likewise, the use of parking meter funds is specifically 
limited by Section 19-2303, R.S. Supp., 1955, to the following purposes: 


«* * * First, for the purpose of the acquisition, establishment, 
erection, maintenance, and operation of the system; second, for the 
purpose of making the system effective; and third, for the expenses 
incurred by and throughout such a city or village in the regulation 
and limitation of vehicular parking, traffic relating to parking, 
traffic safety devices, signs, signals, markings, policing, lights, traf- 
fic surveys, and safety programs.” 


August 23, 1956 
SCHOOLS 


Validity of Teaching Contract Executed Prior to Annual Meeting 
Where School Subsequently Closed 


REQUESTED BY: F. B. Decker, Commissioner of Education, State 
Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. M. Meyer, Deputy Attorney General. 


QUESTION: Where a school board in a Class I district enters into 
a teaching contract prior to the annual meeting, is 
the contract valid? 


CONCLUSION: The contract is valid, but may be unenforceable be- 
cause of action taken at the subsequent annual 
meeting. 


You ask whether or not a contract to teach school entered into by 
a school board or a Class I district is valid in a case where the contract 
is executed prior to the annual meeting of the district. The general rule 
is that except in so far as controlled by statute, the validity of a con- 
tract of employment of a teacher in the public schools is governed by 
the rules relating to contracts generally. (Spence v. School District, 121 
Neb. 64). We find no positive prohibition in the statutes which would 
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make invalid a contract executed prior to the annual meeting. Section 
79-1249, which authorizes school boards to enter into contracts with 
teachers, does provide that, “The secretary shall notify the county super- 
intendent, at the time the contract is made, of the length of the pro- 
posed term of school, when the school will begin, and the name of the 
teacher”. It might be argued that since the statute requires the super- 
intendent to be notified of the length of the proposed term, and since 
the length of the term is not fixed until the time of the annual meeting 
(sec. 79-468, R.R.S. 1943), there is an implied restriction on the right 
of the board to enter into contracts prior to the annual meeting, but we 
do not think that this line of reasoning provides a sufficient basis for 
declaring that a contract so executed is invalid as a matter of law. 


On the other hand, a contract so executed, although in itself valid, 
may be unenforceable. 


In the situation outlined in your letter, the contract was given to 
a teacher prior to the annual meeting, and later at the annual meeting 
the electors voted to close the school and to authorize the board to con- 
tract with another district for instruction. An incidental fact is that 
the parties to the contract may have known at the time of its execution 
that such action was contemplated by a majority of the electors. 


Our Court has on many occasions held that: 


“Every contract is made with reference to, and subject to, 
existing law, and every law affecting the contract is read into 
and becomes a part of the contract. This is true between individuals 
dealing between themselves by contract, and is also true between 
individuals and the government.” (Scotts Bluff County v. State, 
133 Neb. 508, 276 N.W. 185; and see also, County of Johnson v. 
Weber, 160 Neb. 432, 70 N.W. 2nd 440). 


In connection with the foregoing quotation, section 79-486, R.S. 
Supp., 1955, empowers a school board to contract for instruction with 
another district when authorized by a majority of the votes cast at any 
annual or special meeting. Our Court has held that when a board is so 
empowered to contract for instruction, it is mandatory, and not dis- 
eretionary, that they do so. (State v. Stoddard, 108 Neb. 712; and see 
also, Morfeld v. Huddin, 131 Neb. 180). The parties to the present 
contract were therefore charged with notice that the electors of the 
district would have authority at the subsequent annual meeting to close 
the school and contract with another district for instruction. We are 
therefore of the opinion, on tke basis of the facts submitted, that the 
contract would come within the following rule: 


“Where from the nature of the contract it is evident that the 
parties contracted on the basis of the continued existence of the 
person or thing, condition or state of things, to which it relates, 
the subsequent perishing of the person or thing, or cessation of 
existence of the condition, will excuse the performance, a condition 
to such effect being implied, in spite of the fact that the promise 
may have been unqualified.” (Faught v. Platte Valley, 155 Neb. 
141, 51 N. W. 2nd 253). 


In the present situation we would therefore be of the opinion that 
the executory contract to teach would be unenforceable as against the 
district, on the basis that the contract was enered into on the assump- 
tion by both parties that school would be conducted in the district during 
the following school year; that is, that the parties were in legal effect 
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contracting with respect to a condition or state of things which no 
longer exists, and performance therefore cannot be insisted upon by 
either party. 


September 5, 1956 
SCHOOL RETIREMENT SYSTEM 


Payment to Beneficiaries—To Whom Payable When First Beneficiary 
Dies 


REQUESTED BY: Glenn I. Anderson, Director of Retirement Systems, 
State of Nebraska, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Under the provisions of Section 79-1530, R.S. Supp., 


1955, a member of the School Retirement System 
elects to receive his retirement benefits in the form 
of 120 monthly payments with provision that in 
the event of his death before he has received all 
of these payments the remainder shall go to such 
beneficiary as he shall have designated. He desig- 
nates a 1st and 2nd beneficiary in the order of his 
preference. He dies before all of the 120 payments 
have been made, and after his death his 1st bene- 
ficiary also dies before the 120 payments have all 
been made. Should the remainder of the 120 pay- 
ments be made to the 2nd beneficiary named or to 
the heirs and estate of the Ist beneficiary? 


CONCLUSION: The intent of the member, as indicated by the ap- 
plication designating his beneficiaries, is the con- 
trolling consideration. Ordinarily, where the mem- 
bes designates a 2nd and perhaps a 3rd beneficiary, 
it would appear that it is his intention that the 
first beneficiary shall receive the monthly payments 
but, in the event of his death before the payments 
are all paid, the 2nd beneficiary shall receive the 
remaining unpaid payments, and if the 2nd bene- 
ficiary dies before all payments are made the 3rd 
beneficiary shall receive the remainder. If a bene- 
ficiary dies before all payments are made and no 
succeeding beneficiary is designated, the remainder 
of payments then unpaid should be paid to the estate 
of the deceased beneficiary. 


Section 79-1522, R.S. Supp., 1955, provides that upon retirement, a 
member of the School Retirement System shall receive a school retire- 
ment allowance as specified in the statute. 


Section 79-1530, R.S. Supp., 1955, provides that a member who 
lives thirty days or more beyond the date of his retirement, may elect 
to receive his retirement benefits either in a lump sum or in annual 
or monthly payments at his option, and, among the options specified, 
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it provides: “ * * * he may elect to receive the actuarial equivalent, 
as determined by the retirement board at that time, of his school re- 
tirement allowance or his disability retirement allowance in a reduced 
annuity payable during the remainder of his life with the provisions that 
in the event of his death before one hundred twenty payments have 
been made, the monthly payments shall be continued to his estate or to 
such beneficiary as he shall have designated until one hundred twenty 
monthly payments have been made; * * *”, 


In the forms issued by your department the applicant is given 
the opportunity to list three beneficiaries in the order of his preference. 


It seems apparent to us that, in enacting the law, the Legislature 
intended that, in making payments to the beneficiary of a deceased 
member of the School Retirement System, your office should be guided 
by the intent and wish of the member insofar as it is ascertainable, 
and assuming that it does not conflict with the law. The fact that the 
retired member is granted the various options by the law clearly indi- 
cates this, in our opinion. 


In designating a beneficiary to receive the unpaid monthly install- 
ments after the death of the member, the member is, in effect, creating 
a trust for the benefit of the designated beneficiary. St. Louis Union 
Trust Co. v. Bassett, 337 Mo. 604, 85 S. W. 2d 569, 101 A. L. R. 1266; 
Phoenix Ry. Co. v. Landis, 13 Ariz. 80, 108 P. 247. 


The rule appears to be well established that whether a trust ter- 
minates at the death of the beneficiary depends on the intention of the 
person creating the trust insofar as it can be determined from the 
instrument creating the trust. 89 C. J. S. 933, Trusts, Sec. 94. In cases 
where the member of the School Retirement System has designated a 
first and a second beneficiary, there would seem to be no doubt that 
his intention was that the first beneficiary should receive the monthly 
payments as long as he lived and, in the event of his death before the 
monthly payments had all been made, the remaining monthly payments 
should go to the second beneficiary and not to the estate of the first 
beneficiary. Otherwise, there would be no point to the designation of 
a second beneficiary. Where a third beneficiary is designated, he should 
receive the unpaid monthly installments remaining on the death of the 
second beneficiary, but where a beneficiary dies and no succeeding 
beneficiary is designated, the monthly installments remaining unpaid 
should be paid to the estate of the deceased beneficiary unless the 
application of the member clearly indicates some other disposition of 
these remaining unpaid monthly payments. 


September 6, 1956 
BANKS AND BANKING 
Maximum Rate on Loans Under The Personal Loan Act 


REQUESTED BY: J. F. McLain, Director of Banking, State Capitol, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
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QUESTION: No. 1. May the registered institution make a loan 
or an aggregate of loans for a total in excess of 
$2,000.00 and receive charges of 144% per month 
on the first $1,000.00, charges of 1% per month on 
the next $1,000.00 and % of 1% per month on any 
amount in excess of $2,000.00; the respective rates to 
be computed upon the unpaid principal balance? 


CONCLUSION: No. 1. A loan in excess of $2,000.00 is not a per- 
sonal loan within the meaning of the act and the 
maximum interest which may be charged on any 
part of a loan in excess of $2,000.00 is 9% per 
annum on outstanding balances. 


QUESTION: No. 2. If the total amount of the loan or the ag- 
gregate of all loans to any one borrower is in excess 
of $2,000.00, must the monthly rate of interest be 
computed at % of 1% or less, upon the unpaid prin- 
cipal balance? 


CONCLUSION: No. 2. A registered bank may not split loans for 
the purpose of making charges under Sec. 8-806. 
Where a person is indebted to a bank on more than 
one obligation, the total indebtedness exceeding 
$2,000.00, it becomes a question of fact as to whether 
or not these are separate transactions so as to 
authorize the charging of interest on any one of 
them at the rates specified in Sec. 8-806. 


QUESTION: No. 3. May a bank contract, in case of default, 
for recovery of the expense of pursuing, taking, 
keeping, advertising and selling the goods and 
chattels, including a reasonable attorney fee, etc? 


CONCLUSION: No. 3. In case of default the only charges or ex- 
actions which may directly or indirectly be con- 
tracted for or received are taxable costs to which 
the bank is adjudged to be entitled in judicial pro- 
ceedings instituted to collect a loan. 


Section 8-801 to 8-814, R.R.S. 1943, contain an act passed by the 
1943 Legislature whereby banks, savings banks and trust companies, 
by registering with the Department of Banking, become eligible to 
make charges on personal loans in excess of 9% per annum, subject to 
the regulations provided by the act. Such institutions are designated 
as “Registered Banks”. 


Section 8-801 (5) defines the term “Personal Loan” as “A loan, 
and a contract evidencing the same, made in an amount of $2,000.00 or 
less which is repayable, pursuant to a contract or understanding, in two 
or more installments”. 


Section 8-806, sets forth the rate of interest which may be charged 
on a personal loan by a registered bank. This section states as follows: 


“Subject to the provisions of this act, any registered bank 
may contract for and receive, on any personal loan, charges at a 
rate not exceeding eighteen per cent per annum on that part of 
the unpaid principal balance not in excess of one thousand dollars 
and not exceeding twelve per cent per annum in excess of one 
thousand dollars, computed as simple interest on the unpaid balances 
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of the principal amount actually received and retained by the bor- 
rower.” 


Section 8-807, provides in part: 


“In addition to the charges permitted by section 8-806, no 
further amount or exaction shall be directly or indirectly contracted 
for or received except: 


(1) Lawful fees actually and necessarily paid to a public 
officer for filing, recording or releasing an instrument securing 
the loan; 


(2) Taxable costs to which the bank is adjudged to be en- 
titled in judicial proceedings instituted to collect the loan; 


(3) Premiums paid to the insurer on policies covering tan- 
gible personal property securing the loan. Such insurance shall be 
only in such amount and nature as is customary and reasonable, 
having regard to all the circumstances of the loan, and the premium 
shall not exceed standard rates. * * *.” 


Section 8-804 provides: 


“Except as provided in section 8-806, no bank shall contract 
for or receive on or in connection with any personal loan a higher 
rate of interest than would otherwise be permitted by law, whether 
such rate is obtained by making charges on discounts without 
due allowance for partial repayments of principal, by taking de- 
posits in lieu of repayments or by imposing fees or charges pre- 
tended to be for investigation, brokerage, service, other subterfuge 
or by any other device or means.” 


By the definition of the term a loan in the excess of $2,000.00 is 
not a “Personal Loan” within the meaning of the act and interest is 
limited to 9% per annum. While, as pointed out in our opinion to you 
under date of August 25, 1948, (Report of Attorney General, 1947-1948) 
the act does not expressly prohibit multiple lending each case becomes 
a question of fact as to whether, where a person is indebted to a bank 
on more than one obligation, these are separate transactions so as to 
authorize the charging of interest on any one of them at the rate speci- 
fied in Section 8-806. Our Court has repeatedly held that in usuary 
cases the court must look through the form to the substance of the 
transaction. State ex rel Beck v. Associates Discount Corporation, 162 
Neb. 683. The clear intent of the law is to limit to $2,000.00 the amount 
of loan on which a borrower may be charged the higher rate of interest. 


You submit with your request a form of note which contains a 
provision that in case of default the mortgagee may foreclose the 
mortgage by “action or otherwise’ and out of the proceeds of sale 
“pay the cost of foreclosing said mortgage, and the expense of pur- 
suing, taking, keeping, advertising and selling said goods and chattels, 
including a reasonable attorney fees, and applying the residue thereof 
toward the payment of said indebtedness * * *”. This provision is in 
violation of Section 8-807 which provides that the only amount or exac- 
tion which may be directly or indirectly contracted for or received in 
case of default is “taxable costs to which the bank is adjudged to be 
entitled in judicial proceedings instituted to collect the loan”. 


Also, the note attached to this mortgage provides for interest after 


default “at the rate of 14% per month on the first $1,000.00; 1% per 
month on the second $1,000.00; %4% per month on the excess thereof”. 
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As already discussed herein, a loan in excess of $2,000.00 is not a per- 
sonal loan within the meaning of the act and interest thereon may not 
exceed 9% per annum. This provision of the note is, therefore, also a 
violation of the act. 


September 6, 1956 
DEPARTMENT OF AERONAUTICS 


Research in Field of Aerial Application of Agricultural Chemicals— 
Power to Contract with Reference Thereto 


REQUESTED BY: Clifford M. Hardin, Chancellor, University of Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Rush C. Clarke, Special Assistant Attorney General. 


QUESTION: Five questions relating generally to the power of 
the Department of Aeronautics to enter into the 
agreement a copy of which is attached hereto. 


1. Does the department have power to expend 
money presumably from appropriations for the pur- 
poses recited in the agreement? 


CONCLUSION: Yes. 


QUESTION: 2. Does the department have power to contract on 
behalf of the State of Nebraska? 


CONCLUSION: Yes. 


QUESTION: 8. Does the department have the power to enter 
into this kind of an agreement? 


CONCLUSION: Yes. 


QUESTION: 4. Does the department have the power to enter 
into an indemnity agreement as provided in para- 
graph 9 of the attached agreement? 


CONCLUSION: No. 


QUESTION: 5. Does the Director of Aeronautics have power 
to enter into such a contract for the Department of 
Aeronautics? 


CONCLUSION: Yes. 


1, 2 and 8. The State Aeronautics Department Act (R.R.S. 1943, 
Secs. 8-101 to 3-154) confers upon the Department of Aeronautics ex- 
tremely broad powers with reference to every phase of aeronautics. 
The expressed purpose of the Act (R.R.S. 1943, Sec. 3-102) is to further 
the public interest and aeronautical progress by providing for the pro- 
tection and promotion of safety in aeronautics, exercising jurisdiction 
over persons and property engaged in aeronautics and encouraging and 
developing aeronautics, among other things. The Department has gen- 
eral supervision over aeronautics and is directed to encourage, foster 
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and assist in the development of aeronautics in the state (R.R.S. 1943, 
Sec. 3-107) and is enjoined to assist the political subdivisions of the 
state and others engaged in aeronautics or in the promotion of aero- 
nautics, and coordinate the aeronautical activities of these bodies (R.R.S. 
1943, Sec. 3-108). The Department is empowered to perform such acts 
as it deems necessary to carry out the provisions of the entire Act for 
the purpose of protecting and insuring the general public interest and 
safety, the safety of persons operating, using and traveling in aircraft, 
and promoting aeronautics in this state (R.R.S. 1943, Sec. 3-109). 


The application of agricultural chemicals through the instru- 
mentality of aircraft is a field of aviation which in recent years has be- 
come more and more important. It involves on the one hand studies 
and experiments properly falling under the jurisdiction of the College 
of Agriculture and the Agriculture Experiment Stations, and on the 
other hand studies in the design of aircraft suitable for the aerial ap- 
plication of chemicals, safety in aviation, and many other matters 
properly falling under the jurisdiction of the Department of Aeronau- 
tics. It would be impossible, or if possible, would involve a duplication 
of functions, for a program such as is contemplated by the proposed 
agreement to be carried on otherwise than by the cooperation of the 
Department of Aeronautics and the University. 


Obviously this proposed agreement furthers the public interest and 
aeronautical progress and has to do with encouraging and developing 
aeronautics, the protection and insurance of the general public interest 
and safety, the safety of persons operating, using and traveling in 
aircraft, and the protection and promotion of safety in aeronautics. 


4, The Act does not authorize the Department or the Director to 
execute the indemnity agreement contained in paragraph 9 of the 
contract. The Department has only the powers and authority granted 
it by statute, which, as we have stated, are very broad, but neither ex- 
pressly nor by implication, does the Department have the authority to 
indemnify the University against claims, demands, actions and causes 
of action which any person might make against the University. 


5. The Director of Aeronautics is the chief administrative officer 
of the Department (R.R.S. 1943, Sec. 3-103) and has statutory authority 
to execute all contracts entered into by the Department which are legally 
authorized and for which funds are provided in any appropriation act. 
(R.R.S. 1948, sec. 3-127). 


MEMORANDUM OF AGREEMENT 
between 


THE BOARD OF REGENTS OF THE UNIVERSITY OF NEBRASKA, 
LINCOLN, NEBRASKA, A CORPORATION 


AND 


THE DEPARTMENT OF AERONAUTICS, STATE OF 
NEBRASKA 


WHEREAS, The Department of Aeronautics, state of Nebraska, 
has funds available for research in the field of aerial application of 
agricultural chemicals and desires to get such work underway in the 
immediate future, and 
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WHEREAS, The University of Nebraska has facilities and per- 
sonnel available for conducting such work and is interested in and 
desirous of conducting such research. 


NOW, THEREFORE, the Department of Aeronautics, State of Ne- 
braska, and The Board of Regents of the University of Nebraska, a 
corporation, in consideration of the covenants herein provided to be 
performed by each party, mutually agree as follows: 


1, 


The Department of Aeronautics agrees to pay to the Comp- 
troller of the University eleven thousand dollars (11,000) for 
the purpose of establishing a research fund. This amount shall 
be paid in one sum upon the execution of this agreement. 


The funds thus made available shall be used solely for the 
payments of salaries and wages and the purchase of necessary 
equipment, chemicals and other materials, for necessary travel 
and subsistence and other expenses incurred in carrying out 
investigations and work with the following objectives: 


(a) To investigate the use of airplanes in agriculture to apply 
fertilizers and seeds, for the application of agricultural 
chemicals to control weeds, insects and plant diseases in 
cultivated fields, pastures, ranges and waste places. 


(b) To meet with county agricultural agents, Vocational Agri- 
culture instructors and other interested parties in regard to 
the use of the airplane for weed and insect control. 


(c) To publish the results. 


The investigations shall be carried on under an experiment 
Station project recommended by the Chairman of the Agronomy 
Department with the concurrence of the chairmen of other 
departments involved, and approved by the Director of the 
Agricultural Experiment Station. 


The Chairman of said department or departments shall desig- 
nate personnel, with the approval of the Director of the Agri- 
cultural Experiment Station to conduct such investigations and 
work. 


The funds made available by the Department of Aeronautics 
shall be expended according to usual University procedure upon 
the recommendation of the Chairman of the Agronomy Depart- 
ment and the approval of the Director of the Agricultural 
Experiment Station. It is contemplated that the major part 
of the grant of eleven thousand dollars ($11,000) will be ex- 
pended within one year of the date of its receipt by the Uni- 
versity of Nebraska. 


The Department of Aeronautics, State of Nebraska, shall pro- 
vide a suitable airplane with application equipment and quali- 
fied personnel to operate such equipment. 


The Department of Aeronautics, State of Nebraska, shall make 
available certain unused air strips where low altitude flights 
may be performed without endangering other aircraft. 


The Department of Aeronautics, State of Nebraska, shall make 
agreements with tenants of the land adjoining said air strips 
for the purpose of making experimental aerial applications for 
the purposes of these investigations. 
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9. The Department of Aeronautics, State of Nebraska, agrees to 
indemnify and hold harmless The Board of Regents of the 
University of Nebraska, its agents and employees, of and from 
any claims, demands, actions and causes of action by any per- 
son or corporation for injuries or damages alleged to be sus- 
tained by reason of the conduct of these investigations, except 
those claims for injuries to employees of the Board of Regents 
arising out of employment in connection with these investiga- 
tions which may be covered by and subject to the provisions of 
the Nebraska Workman’s Compensation Law. 


10. The Board of Regents of the University of Nebraska reserves 
for the Agricultural Experiment Station the right of original 
publication of results obtained, but agrees to release that right 
to the Department of Aeronautics upon written application to 
the University of Nebraska if the results are not published 
within six months after termination of the study. 


11. This agreement is to become effective upon execution by both 
parties concerned and upon the receipt of the eleven thousand 
dollars ($11,000) from the Department of Aeronautics, State 
of Nebraska, by the comptroller of the University of Nebraska. 


Date of Execution 


The Board of Regents of the Uni- 
versity of Nebraska, a Corporation 


Attest: 
President 
The Department of Aeronautics, 
State of Nebraska 
BY. . a 3 
Director 
WITNESS______. 


October 3, 1956 
TAX EXEMPTION 


Purchase of Real Estate by Tax Exempt Corporation After Date of 
Levy But Before Lien Attaches 


REQUESTED BY: Morris V. Hoobler, County Attorney, Broken Bow, 
Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Where a Community Hospital Corporation purchases 
real estate on August 31, 1956, should the property 
reman on the tax rolls? 


CONCLUSION: No. 


A hospital was privately owned prior to August 31, 1956, at which 
time title was conveyed to the local Community Hospital Corporation. 
The new owners have now applied to the County Board to remove the 
property from the tax rolls. 


In Am. Prov. of Servants of Mary Real Estate Corp. v. County of 
Douglas, 147 Neb. 485, 23 N.W. 2d 714, it was held that property is 
taxed at the time the County Board of Equalization makes the assess- 
ment. We must assume here that the board fulfilled its statutory duty 
of making the levy between August 2 and August 10, as required by 
Section 77-1601, R.S. Supp., 1955. The situation is then governed by 
County of Madison v. School Dist. No. 2, 148 Neb. 218, 27 N.W. 2nd 172. 
In that case an attempt was made to foreclose taxes on various parcels 
of real estate owned by the school district. The court made classifica- 
tions of the property and the facts here are the same as those involved 
in the second classification made by the court. In both cases the tax 
exempt body secured title after the date of the levy but before January 
1 of the year following. It was there held that the lien does not attach 
until January 1 following the date of the levy and that the owner “re- 
ceived title free of the lien”, and that “the lien did not attach thereafter 
because there was no taxable property to which it could attach as of 
the operative date of the statute”. The county was denied the right to 
foreclose the taxes on the property and it would seem to necessarily 
follow that property not subject to foreclosure for non-payment of taxes 
should not remain on the tax rolls. 


Although the assessment'in August was not erroneous at the time 
made, the completion of the “taxing process” described in County of 
Madison v. School District, supra. disclosed that the property was not 
subject to the payment of taxes for 1956, and it is our opinion that it 
should be removed from the tax rolls by the procedure outlined in 
Section 77-519, R.S. Supp., 1955. 


The conclusion reached herein is supported by a former opinion of 
this office. Report of Attorney General, 1949-50, page 208. 


October 3, 1956 
SCHOOL RETIREMENT SYSTEM 


Election of Option as to Payment of Benefits—Survival for 30 Days 
After Retirement 


REQUESTED BY: Glenn I. Anderson, Director of Retirement Systems, 
State Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
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QUESTION: Section 79-1530, R.S. Supp., 1955, provides that an 
option as to payments exercised by a member is 
of no effect if the member dies within thirty days 
after his retirement. Does this thirty-day period 
begin on the date the application for retirement is 
filed with the board or does it begin with the date 
that the member actually retires? 


CONCLUSION: This thirty-day period begins with the date the 
member actually retires, which is the date which he 
has fixed in his application for retirement as the 
date of retirement. 


You state that a member of the School Retirement System filed 
his application for retirement on August 7th, choosing the Ten Year 
Certain Option. His benefit payments would normally commence on 
September 7th. This member dies on September 13th. You inquire if 
his beneficiary would be entitled to the 120 payments under his Ten 
Year Option, or if the beneficiary could receive only the member's ac- 
cumulated account. 


Section 79-1530, R.S. Supp., 1955, provides that a member of the 
School Retirement System may elect to receive his school retirement 
allowance or disability retirement allowance in an annuity payable 
during the remainder of his life or annuity payments for a fixed period 
or for one hundred twenty monthly payments, which last is referred 
to by you as the Ten Year Certain Option. This statute also provides, 
however, that “no optional selection shall be effective in case a bene- 
ficiary dies within thirty days after retirement and that such a bene- 
ficiary shall be considered as an active member at the time of death”, 
but “any member may, until the first payment on account of any benefit 
becomes normally due, elect * * *” to receive his retirement allowances 
in accordance with one of the options offered by the statute. 


Section 79-1520, R.R.S. 1943, provides: 


“Any member may retire upon his written application to the 
retirement board setting forth the date, not less than thirty days 
nor more than ninety days subsequent to the execution and filing 
thereof, he desires to retire; Provided, that such member at the 
time so specified shall have completed thirty-five years of credit- 
able service.” 


From the provisions of the statutes above quoted, we believe it is 
clear that the retirement date of a member is the date which the 
member fixes in his application for retirement as the date on which he 
wishes his retirement to begin. This date must be at least thirty days 
after the date his application for retirement is filed with the board, 
and cannot be later than ninety days thereafter. Under the provisions 
of Section 79-1530, above mentioned, a member, to be entitled to the 
Ten Year Certain Option, must live for at least thirty days after the 
date of retirement as fixed by him in his application for retirement. 
If he dies after the date of retirement but before thirty days has elapsed 
thereafter, his beneficiary is not entitled to the 120 payments provided 
under the Ten Year Option, but can receive only the member’s accumu- 
lated account. 


To be entitled to select an option as provided in Section 79-1530, 
the member must survive at least thirty days after the date of retire- 
ment as fixed in his application for retirement. In the case you men- 
tion, the member, having fixed September 7th as the date of retirement, 
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and having died on September 13th following, did not survive the 
necessary thirty days, and his beneficiary is therefore not entitled to be 
paid in accordance with the 120 payment option. 


REQUESTED BY: 
OPINION BY: 


QUESTION: 


CONCLUSION: 


October 6, 1956 
BANKS AND BANKING 
Maximum Loans to Partnership 


J. F. McLain, Director of Banking. 


Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


A, B & C are partners in a partnership business 
and each also operates a business of his own. As- 
suming that a banks loan limit 20% of Capital and 
Surplus is $40,000, what is the maximum amount 
which the bank may loan to each of the partners, 
A, B & C, in each case for his own use in his own 
business, and what is the maximum amount which 
the bank may loan to the partnership? 


Under these circumstances the bank may make 
loans to each of the partners in the maximum 
amount of $40,000 each and may also make a loan 
to the partnership in the maximum amount of 
$40,000. 


Section 8-150, R.R.S. 1943, provides in part: 


“No corporation transacting a banking business in this state 
shall directly or indirectly loan to any single corporation, firm or 
individual, including in such loans all loans made to the several 
members or shareholders of such firm or corporation, for the use 
and benefit of such corporation, firm or individual, more than 
twenty per cent of the paid-up capital and surplus of such bank; 


* ee) 


Under this section A, B and C may each make a loan from the 
bank for his own business in an amount not to exceed $40,000. The 
partnership is a separate legal entity and may also make a loan in an 
amount not to exceed $40,000.00. The provision of the statute “including 
in such loans all loans made to the several members or shareholders 
of such firm or corporation” would apply only if the loans made by the 
individual members were made for the use and benefit of the partner- 


ship. 
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October 15, 1956 
GASOLINE TAX 
Refund—Right of City Fire Department Vehicles to Receive 


REQUESTED BY: Clay Wright, Chief, Division of Motor Fuels, De- 
partment of Agriculture and Inspection, State House. 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Are City Fire Departments which operate fire- 
fighting vehicles entitled to claim a refund of gas- 
oline taxes on gasoline used by such vehicles? 


CONCLUSION: No. 


This question arises from the language of Section 66-462, R.R.S. 
1943, which provides: 


“No claim for gasoline tax refund shall be allowed on motor 
vehicle fuel used in any registered or licensed motor vehicle, nor in 
any motor vehicle which, if operated on the public highways, would 
require registration and licensing under the provisions of the laws 
of this state.” 


Section 60-335, R.R.S. 1943, provides: 


“No registration fee shall be charged for any motor vehicle 
owned by any city or village of this state for the use of the police, 
fire or other departments, nor for any motor vehicle owned and 
used by any school district, county, state or the United States 
government.” 


It is suggested that, as no registration fee is required of cities or 
villages in order to operate them on the public highways, owners of 
such vehicles are entitled to a refund of the gas tax paid on gasoline 
used in such vehicles. 


It will be noted, however, that Section 60-335 above quoted does 
not exempt cities or villages from registering and licensing their 
vehicles, but only from payment of registration fees. We find no 
statutory provision which exempts motor vehicles owned by cities and 
villages from the legal requirement that they be registered. 


Moreover, it will be noted that Section 66-461, R.S. Supp., 1955, 
provides that, to be entitled to the gasoline tax refund, the claimant 
must show: “ * * * (5) that no part of such motor vehicle fuel was 
used in propelling motor vehicles over the highways of this state; and 
(6) that the motor vehicle fuel, for which refund of the tax thereon 
is claimed, was used solely for agricultural, industrial, or nonhighway 
purposes, as provided in sections 66-445 to 66-466. * * *.” No city or 
village official could make such a sworn statement as to fire department 
vehicles without being guilty of perjury. 


It is our opinion, therefore, that cities and villages are not entitled 


to claim a refund of taxes on gasoline used in their fire-fighting 
vehicles. 
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October 25, 1956 
COUNTY 
Power to Acquire Real Property 


REQUESTED BY: Kenneth S. Gotobed, Buffalo County Attorney, 
Kearney, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: A and B have title to real property which B oc- 


cupies. B is receiving assistance, and the assistance 
benefits are a lien on the real estate. A wishes to 
sell his interest in the property to the county at 
this time and save the expense of a partition suit. 
Does the county board have power to purchase A’s 
interest ? 


CONCLUSION: No. 


Section 23-104, R.R.S. 1943, provides that each county shall have 
the power to purchase and hold the real estate necessary for the use 
of the county. In a case involving the construction of this statute, State 
ex rel. Johnson v. Gage County, 154 Neb. 822, 49 N.W. 2d 672, our 
court said: 


“A county in this state is a creature of statute and has no 
inherent authority. It has only such powers as are expressly con- 
ferred upon it by statute, and such as are incidentally indispensable 
to carry into effect those expressly granted it. A grant of power 
to a county is strictly construed, and any fair and reasonable doubt 
of the existence of the power is resolved against the county. * * *.” 


It is said in 20 C.J.S., Counties, section 165, page 994, that the 
power of a county to acquire and hold property is restricted to that 
specifically granted and that necessarily implied for the purpose of 
carrying into effect express powers, and that a county has been said 
to be incapable of acquiring or holding real property except for public 
purposes. 


Our court has also held in the case of City of Grand Island v. Willis, 
142 Neb. 686, 7 N.W. 2d 457, that counties are not permitted to indulge 
in the real estate business on a competitive basis in sales or upkeep. 


There is no indication that this purchase would be for public pur- 
poses or for the use of the county, and it appears that such a purchase 
might well be for speculative purposes. In our opinion, such a purchase 
is not permitted by law. 


October 19, 1956 
CHIROPODISTS 
Use of Narcotic Drugs in Treatments 


REQUESTED BY: Dr. E. A. Rogers, Director, Department of Health, 
State Capitol Building, Lincoln, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: To what extent may chiropodists prescribe and ad- 
minister narcotic drugs in connection with the prac- 
tice of chiropody? 


CONCLUSION: Under our laws, chiropodists are not permitted to 
prescribe or administer narcotic drugs for any pur- 
pose. 


Section 71-173 R.R.S. 1943, defines the practice of chiropody as 
follows: 


“* * * (2) Practice of chiropody is defined to be the surgical, 
mechanical, and medical treatment of bunions, corns, abnormal 
nails, warts, callouses, and all superficial excrescencies of the foot; 
but shall not include surgical operations upon the feet for con- 
genital or acquired deformities other than those already named or 
conditions requiring the use of anaesthetics other than local, nor 
shall it include amputation.” 


The term “narcotic drugs” is thus defined by Section 28-451, R.S. 
Supp., 1955: 


“* * * (14) ‘narcotic drugs’ means coca leaves, opium, can- 
nabis, isonipecaine, amidone, isoamidone, ketobemidone, every sub- 
stance neither chemically nor physically distinguishable from them, 
any other drugs to which the federal laws or regulations relating 
to narcotic drugs may now or hereafter apply, and any drug found 
by the Director of the Department of Health, after reasonable no- 
tice and opportunity for hearing, to have addiction-forming or 
addiction-sustaining liability similar to morphine or cocaine from 
the date of publication of such finding by the director; * * *.” 


Section 28-457, R.R.S. 1943, provides that only a physician, a 
dentist or a veterinarian, in good faith and in the course of his pro- 
fessional practice only, may prescribe, administer and dispense narcotic 
drugs. 

A chiropodist is neither a physician, a dentist nor a veterinarian. 
Hence, it would appear to be conclusive that he cannot legally prescribe, 
administer or dispense narcotic drugs. 


It will be noted, that, under the provisions of Section 71-173 above 
quoted, a chiropodist may use local anaesthetics, but this does not, in 
our opinion, permit the use of narcotic drugs by chiropodists. 


October 27, 1956 
COUNTY OFFICERS 


Appointment to Fill Vacancy Where Intent of County Board is to Fill 
for Less than Full Period of Unexpired Term 


REQUESTED BY: Malcolm R. Smith, Attorney at Law, Dakota City, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 
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QUESTION: Where a county treasurer resigned on August 25, 
1956 and another was appointed to fill the vacancy, 
does the appointee hold for the unexpired term where 
the county board states they thought at the time 
that the appointment could continue only until the 
election in November, 1956? 


CONCLUSION: Yes. 


The facts set forth in your communication are that your county 
treasurer resigned on August 25, 1956. The minutes of the County 
Board show the following with reference to the appointment of a 
successor to fill the vacancy: 


“BE IT THEREFORE RESOLVED, that Harold Winch is 
hereby appointed County Treasurer of Dakota County, Nebraska, 
to fill the vacancy occurring by the resignation of the said G. B. 
Longwell; that the effective date of this appointment shall be 
the 27th day of August, 1956; and the said Harold Winch, upon 
filing proper bond, shall continue to hold said office under said ap- 
pointment, as provided by law, until his successor is duly elected 
and qualified; * * *.” 


You further state that at the time of this appointment the County 
Board had been informed by the Clerk that they could not legally ap- 
point beyond the next election, and that two of the Board members 
now state that it was their intention to appoint only until the next 
election. 


On the basis of the facts set forth above it is our firm opinion 
that the appointee, Winch, will hold office until the expiration of the 
term to which Longwell was elected, that being until January, 1959. 
We have previously held that because of the amendment of section 
32-1043 at the 1955 session of the Legislature, all such appointments 
made after the effective date of that act must be for the unexpired 
term. (Opinion No. 75-55, September 16, 1955.) That section now pro- 
vides that such appointments “shall be in writing and continue for the 
unexpired term and until a successor is elected and qualified * * *”. 
Such is the law now and is the only statutory authority under which 
a county board may fill a vacancy, and as our Court has held since the 
early case of Hamlin v. Meadville, 6 Neb. 227: “County commissioners 
possess no powers except such as are expressly granted, or are inci- 
dentally necessary to carry such powers into effect”. There is no longer 
any authority for a county board to make such an appointment for 
less than the unexpired term. This would be true even though the 
appointee agreed with the county board that he would hold office only 
until the election this November, as shown by State v. Willott, 103 Neb. 
798, 174 N.W. 429: 


««* * * Where the tenure of office is fixed by statute, the 
appointing power cannot change the term as a condition of appoint- 
ment. It is a well-settled rule of law, founded on the imperative 
demands of public policy, that an appointing officer or board, as a 
condition of exercising the appointing power, cannot exact of an 
appointee the surrender of any right, privilege or emolument ap- 
pertaining to the office.” 


Turning to the proposition that all or some of the members thought 


they were appointing for less than the full unexpired term, that makes 
no difference. They are bound by the record of the board meeting, 
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which shows an appointment properly made. This is established by 
the case of Barrett v. Hand, 158 Neb. 273, 63 N.W. 2nd 185: 


«* * * Tt has been stated to be a general rule that what 
ought to be of record must be proved by the record. The record 
cannot be contradicted or enlarged by parol evidence. * * * Parol 
evidence is not admissible to show a motive or intention contrary 
to the recorded action of the public body.” 


“Unquestionably the general rule with respect to admission in 
collateral proceedings, of parol or extrinsic evidence to alter or 
supplement written records of local legislative bodies, seeks always 
both to protect them from the attacks of outsiders, and to preserve 
them as against the uncertainty of individual memories. The rea- 
sons for the rule are generally stated to be the assurance of verity, 
safety, certainty, and permanence to those whose rights are fixed, 
or actions governed, in dealings with public bodies, and the avoid- 
ance of mischief, both to the governmental units and those whose 
rights and actions are affected by them, which might result from 
leaving evidence of public acts to shifting sources.” 


Finally, there is no way to elect a successor to the appointee until 
November of 1958. There is no longer any provision authorizing his 
election, and it is held that an election held without affirmative con- 
stitutional or statutory authority is a nullity. (Thompson v. James, 125 
Neb. 350, 250 N.W. 287). 


November 8, 1956 
ASSISTANCE 
Old Age—Eligibility of Insane Widow Who is Owner of Homestead 


REQUESTED BY: F. M. Woods, Acting Director of Assistance, State 
Division of Public Welfare, State House, Lincoln, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: An applicant for old age assistance who is a widow 
under guardianship because of mental illness, owns 
homestead rights in a residence which she no longer 
occupies and probably never will again occupy. 
Should the value of such homestead be considered 
in determining her eligibility to receive assistance? 


CONCLUSION: No. The homestead is not an available asset to the 
applicant. 


It appears that the applicant for old age assistance is a widow 
who is under guardianship because of mental incompetence. She owns a 
homestead interest in certain real estate which has been appraised for 
inheritance tax purposes at $2,750.00. This amount, if available to the 
applicant, would render her ineligible at this time to receive old age 
assistance. This applicant has removed from her homestead and is 
now living in a nursing home and it appears that she will never be 
able to return to her homestead and occupy it as her residence. 
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The guardian of the applicant contends that the homestead of the 
applicant cannot be considered as a part of the available assets of the 
applicant, because he is without power to sell this property as guardian 
of the applicant under the laws of Nebraska and convert it into cash 
for the benefit of the applicant. He points out that Section 40-104, 
R.R.S. 1943, which provides for the sale or encumbrance of a homestead 
of an incompetent person, applys only to cases where the owner of the 
homestead is a married person who is incompetent but who has a living 
competent spouse. 


Sections 38-636 to 38-643, inclusive, R.R.S. 1943, provides proced- 
ure whereby the guardian of an insane spouse, who has been insane for 
a period of three years or longer, may sell or mortgage the real estate 
of such insane person, including the homestead interest of such insane 
person (See Sec. 38-642). Here again, however, the law appears to 
apply only to those cases where the spouse of the incompetent person 
is living. 

It would appear, therefore, that the law does not at this time pro- 
vide any method whereby the guardian of this incompetent applicant 
may sell her homestead and convert it into “available” assets, and 


that the fact that she owns this homestead interest should not be con- 
sidered in determining her eligibility to receive old age assistance. 


It has been suggested that the applicant may have abandoned her 
homestead rights in this property, and that the guardian could now sell 
it as being property of the applicant but no longer her homestead. It 
appears that the property was determined to be the homestead of the 
applicant by a court of competent jurisdiction after she had been judi- 
cially declared incompetent. Our Supreme Court has held that one whose 
mental faculties are so impaired that he cannot form a clear intention 
to abandon his homestead does not abandon it even though he leaves it 
to enter an insane asylum. Whitford v. Kinzel, 92 Neb. 373, 188 N.W. 
597. We believe the facts of this case do not show an abandonment 
of the homestead. 


November 9, 1956 
INHERITANCE TAX FUNDS 
Inyestment—Transfer from General Fund Prohibited 


REQUESTED BY: Elmer M. Scheele, County Attorney, Lancaster 
County, Lincoln, Nebraska. 


OPINION BY: “* Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: 1. If county inheritance tax funds are maintained 
in a separate fund by the County Treasurer, may 
the County Board of Commissioners invest such 
funds of the inheritance tax fund as prescribed in 
Section 77-2315 to obtain interest income from such 
funds? 


CONCLUSION: 1. No. 
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QUESTION: 2. If it is necessary to transfer these funds to the 
general fund before they can be invested as out- 
lined in Section 77-2315, can they retain their iden- 
tity as inheritance tax funds, so they can be trans- 
ferred back for any use which inheritance tax funds 
are permitted to be used for, by the County Board? 


CONCLUSION: 2. No. 


Your first question involves an analysis of Section 77-2315, R.S. 
Supp., 1955. This statute, as amended, is as follows: 


“A county treasurer may by and with the consent of the 
county board invest in United States government bonds, United 
States Treasury notes or certificates of indebtedness maturing 
within two years from the date of purchase, or in certificates of 
deposit not to exceed the amount insured by the United States 
Bank Security of Deposit Act. Every treasurer having invested in 
securities as aforesaid must deliver the same to his successor, who 
shall receive and accept the same as funds of the office. The in- 
terest received on any investments authorized by this section and 
section 77-2340 shall be credited to the general fund of the county, 
or to a fund to be used exclusively for the purposes contemplated 
by the provisions of section 23-120, in the discretion of the county 
board.” 


This section was originally a part of S.F. 122, enacted in 1935, 
which appeared as section 77-2506. It included what is now sections 
77-2312 to 2315. These sections provide the procedure for the county 
treasurer to follow in depositing funds collected and held by him as 
county treasurer, including funds held as trustee for other political 
subdivisions. In lieu of keeping these funds in banks, he may, with the 
consent of the County Board, invest them in certain designated securi- 
ties. We find no authority in Section 77-2315 for the county treasurer 
to ear-mark or to designate any particular fund for investment to the 
exclusion of other funds comprising the entire fund held by him. In the 
absence of such authority we conclude that inheritance tax funds as such 
cannot be invested under the provisions of this statute, and still retain 
their identity. 


In answer to your second question the disposition of inheritance 
tax funds is governed by Section 77-2032 and 77-2033, R.R.S. 1943, 
which provides: 


“All inheritance tax moneys received or collected by each 
county shall be credited by resolution of the county board in whole 
or in part either to the county general fund, for the relief of 
worthy, incapacitated or indigent persons, or for the purpose of 
the improvement of county roads to be built without the corporate 
limits of any city or village or for county general fund purposes.” 


“The county treasurer of each county shall keep all such moneys 
collected under the provisions of section 77-2001 to 77-2037 either 
in the county general fund for general fund purposes or for relief 
purposes, or in a special fund to be expended under the direction 
of the county board of each county for the sole purpose of the 
improvement of the county roads, described in section 77-2032.” 


It is clear from these sections that when the County Board desires 


to use such funds it must, by resolution, allocate all or any part thereof 
to the general fund, to be used either for general fund purposes or for 
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relief purposes, or to a special fund to be spent for improvement of 
county roads. Any other use is unauthorized. 


If inheritance tax funds are placed in the general fund they may 
be invested under the authority contained in Section 77-2341, R.R.S. 
1943, which authorizes the investment of any surplus in the general 
fund in certain securities. Since it is necessary for the County Board 
to adopt a resolution designating inheritance tax funds to become a 
part of the general fund, it necessarily follows that these funds lose 
their identity as to source, and become a fixed part of the general fund, 
to be used either for such purposes or for relief. 


After inheritance tax money is credited to the general fund by 
resolution there is no authority for the County Board to transfer them 
to any other fund. Section 23-334 did provide for transfers from the 
general fund, but that section was repealed after the County Budget 
Act in 1937 was adopted, because it was in conflict with the purposes of 
that Act. 


November 14, 1956 
ELECTIONS 
Absentee Ballots Mailed Overseas on Election Day or Later 


REQUESTED BY: B. E. Boyles, Chief Deputy, Office of Election Com- 
missioner, Lancaster County, 102 Trust Bldg., Lin- 
coln 8, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 


QUESTION: Where absent voters’ supplies are mailed overseas 
pursuant to an application, and the returned en- 
velopes containing the ballot contain a postmark on 
election day or thereafter but the certificate of the 
witnessing officer establishes that the ballots were 
voted prior to midnight of the day preceding elec- 
tion, may such ballots be placed in the ballot box 
and be counted? 


CONCLUSION: Yes. 


Your letter sets forth that pursuant to applications which you re- 
ceived, absent voters ballots were mailed to persons in the Armed 
Services, such application bearing either an Army or Navy overseas 
post office address. Some of these ballots have been returned, and the 
certificate on the envelope shows that the ballots were voted prior to 
midnight of the day preceding election, as required by statute, but the 
postmark on the envelope indicates that they may not have been 
mailed until election day or later. In this connection, section 32-812, 
R.R.S. 1948, provides: 


«“* * * If the United States mails be the means employed by 
absent * * * voters to deliver their ballots to the county clerk or 
election commissioner, as issuing officer, the return envelope must 
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bear a postmark not later than midnight of the day preceding 
election day. Where the ballot is mailed outside the continental 
United States and no postmark is applied until the envelope reaches 
the United States, such ballot shall be deemed to have been mailed 
on the day voted as certified by the officer who witnessed the 
absent voter’s signature. When the United States mail is the 
means employed for the delivery of the voted ballot, it must be in 
the physical possession of the county clerk or election commissioner 
not later than ten a.m. on the second Thursday following election 
day.” 


The particular ballots to which you have reference were mailed 
outside the continental United States. There is no definite manner in 
which you in each instance can determine whether or not they were 
postmarked after they reached the United States, and you ask whether 
such ballots should be placed in the ballot box and counted. It is our 
opinion that this may be done; that the fact that such ballots received 
from outside the continental United States are postmarked election day 
or thereafter is not in itself sufficient to establish that the vote is 
fraudulent within the meaning of sections 32-817 and 32-818, R.R.S. 
1948, and that the canvassing board, sitting as an absent and disabled 
voters’ election board, would be legally justified in placing such ballots 
in the ballot box and counting them, in the absence of additional evi- 
dence establishing that such votes are fraudulent. 


Our conclusion in this matter is based primarily upon the intention 
of the Legislature with respect to the particular statutory language 
involved. That statute, section 32-812, was adopted in substantially its 
present form at a special session held in 1944. The first order of 
business for that session is set forth as follows in the proclamation by 
Governor Griswold convening the special session: 


“1. To amend, revise and supplement the laws of the state 
relating to elections so as to facilitate and afford greater oppor- 
tunity for the exercise of the elective franchise by absent voters. 
* * *” (Journal, Fifty-Seventh (Extraordinary) Session, p. 7). 


In his message to the opening session, the Governor pointed out 
that, “Several months ago I requested the Legislative Council to make 
a study of the matter and they have reported. I am sure that the bill 
which has been prepared will care for the problem.” (Journal, p. 8). 


Reference to the records of the Legislative Council confirms the re- 
ceipt of such a request from the Governor on December 28, 1943; that 
at the request of the Council a study was made and a bill drafter 
through joint action of the Director of Research, Attorney General, 
Secretary of State, and the Revisor of Statutes and Bill Drafter. That 
bill was sent to each of the members of the legislature, together with 
an explanatory letter, on February 7, 1944, which included the fol- 
lowing: 


“* * * The principal features of this bill, as drafted, may be 
summarized as follows: * * * * # 


“(8) The absent voter’s ballot must be cast not later than 
midnight cf the day before election, but shall be counted if re- 
ceived by the county clerk within twenty-three days after the 
election, provided that the postmark, or the date shown by the 
witnessing officer indicates that the ballot was actually voted be- 
fore midnight of the day preceding the election. * * *.” (Emphasis 
supplied) 
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What is now section 32-812 was passed without amendment and in 
exactly the same language and form as submitted to the Senators prior 
to opening of the session, so we feel it proper to conclude that in the 
case of ballots mailed overseas it was the intention of the legislature 
that either the postmark or the date shown by the witnessing officer 
were to be accepted as establishing compliance with the requirement 
as to the time for voting and mailing such ballots. 


We think our conclusion in this matter is supported by the au- 
thorities: 


“Statutes conferring and regulating the privilege of absentee 
voting have received a strict construction, although a liberal con- 
struction has been adopted in the case of absentee voting laws 
relative to persons in military or naval service.” (29 C.J.S., Elec- 
tions, sec. 210, p. 297). 


“It is the policy of the law to prevent as far as possible the 
disfranchisement of electors who have cast their ballots in good 
faith, and while the technical requirements set forth in the absentee 
voting law are mandatory, yet in meeting these requirements laws 
are construed so that a substantial compliance therewith is all that 
is required.” (McMaster v. Wilkinson, 145 Neb. 39, 15 N.W. 2nd 
348). 


November 15, 1956 
DEAD BODIES 
Disinterment—Procedure 


REQUESTED BY: Dr. E. A. Rogers, M.D., M.P.H., Director of Health. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: 1. Is the procedure now followed by the Depart- 


ment of Health with respect to authorizing the 
disinterment of dead bodies legal and, if not, in 
what respect does it fail to comply with the law? 


CONCLUSION: 1. The procedure now followed by the Department 
of Health is in all respects legal and proper. 


QUESTION: 2. Must a disinterment be under the direct super- 
vision of a funeral director? 


CONCLUSION: 2. Yes. 


In your letter of inquiry you state that it has been the practice of 
the Department of Health when a case arises where it is desired to 
disinter a human body and remove it to another place in the same 
cemetery or to another cemetery, or outside the state, to require the 
person or persons desiring to disinter the body to get in contact with 
a licensed funeral director who fills out and forwards to the Department 
of Health an application for a disinterment permit. The application 
contains certain data which is required by the Department to enable 
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it, not only to keep a proper record of the disinterment and reinterment, 
but also to ascertain if the death was caused by a communicable 
disease which could be spread as a result of the disinterment. The 
Department charges the funeral director a fee of $1.00 for making the 
necessary file search. When the application has been cleared, the De- 
partment sends a Disinterment Permit to the funeral director, which 
must be countersigned by the Chairman and Secretary of the local 
board of health. Following the disinterment, a report is returned to 
the Department of Health by the funeral director in charge on a form 
which is furnished by the Department of Health. The data thus ob- 
tained is then entered on the proper records of the Bureau of Vital 
Statistics in the Department of Health. It is customary for the funeral 
director to make a charge for his services in taking charge of the 
disinterment. 


Section 28-1032, R.R.S. 1943, provides that it shall be a criminal 
offense to disinter or remove from its place of burial any dead human 
body except under certain circumstances. The statute goes on to pro- 
vide, however, that it shall not apply to prevent the officers of any 
lawfully constituted cemetery, while acting under the direction of its 
board of trustees, from removing any body or the remains thereof 
from one place of burial in the cemetery to another, nor shall it apply 
to prevent a person or persons from removing the bodies of relatives or 
intimate friends from one place of burial to another; provided, how- 
ever, in case such last mentioned burial has been in any lawfully con- 
stituted cemetery. Consent for such removal shall be obtained from 
the lawfully constituted authority thereof. 


It will be noted that Section 28-1032 defines a criminal offense 
and does not purport to be a law regulating the disinterment and re- 
moval of dead human bodies, but merely defines the acts in connection 
with such disinterment and removal which shall constitute a crime. 


We find no other statutes which specifically relate to the disin- 
terment of dead human bodies, but there are other statutes relating to 
the burial and disposition of dead human bodies which, in our opinion, 
are applicable to cases where the body has been disinterred and re- 
moved to another place of burial or has been otherwise finally disposed 
of. 


For example, Section 71-605, R.R.S. 1943, provides, among other 
things, that no sextion or other person in charge of a cemetery shall 
allow the interment of a body without receiving a burial permit from 
the county registrar, and no railroad or other transportation company 
shall allow the shipment of a body without a removal permit from the 
registrar. The statute also makes it the duty of the undertaker or per- 
son in charge of the funeral to cause a death certificate to be filled out 
and filed with the registrar of the county in which the death occurred 
before the body is interred or otherwise disposed of. 


Sections 71-1319 and 71-1320, R.R.S. 1943, makes it the duty of 
every funeral director and undertaker when called upon to take charge 
of a dead body to ascertain first the cause of death, and if death was 
due to a communicable, contagious or infectious disease, the body may 
not be removed or transported until certain precautions have been 
taken, as prescribed by the statutes, to prevent the spread of the disease 
by infection from the body. 


Section 71-194, R.R.S. 1943, provides that “Any person who pre- 
pares a dead human body for burial or other final disposal, or requests 
and obtains burial or removal permit, or assumes any of the other 
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duties incident to the practice of embalming, or who publicly professes 
to be an embalmer shall be deemed to be practicing embalming”. Such 
person is required to have a license as an embalmer before he can 
engage in the practice of embalming. 


Section 81-601, R.R.S. 1943, provides that “The Department of 
Health shall have general supervision and control over matters relating 
to public health and sanitation”. etc. 


From a consideration of the above mentioned statutes we think 
that the laws contemplate that the disinterment, removal and final 
disposition of dead human bodies shall at all times be under the super- 
vision and direction of the Department of Health or of other legally 
constituted authorities, and of licensed funeral directors. The matter of 
the disinterment and removal of dead human bodies is not solely the 
concern of the relatives and friends of the deceased. The public au- 
thorities are also concerned with such matters, not only for reasons 
of sanitation and to prevent the spread of disease, but to enable the 
authorities to keep proper records of the disposal of dead bodies, to pro- 
tect the graves against desecration, and, on occasion, to prevent the 
destruction of evidence of crime by destroying the remains. 


November 16, 1956 
ASSISTANCE 
Old Age—Legal Settlement of Applicant, Requirements 


REQUESTED BY: Charles M. Bosley, County Attorney, Palisade, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: 1. Under the provisions of section 68-228, as it ap- 


pears in the 1955 Cumulative Supplement, has the 
test of legal settlement been changed from merely 
one year’s residence in a county to a test involving 
intent of the applicant as to what he considers his 
residence to be, past history of his residence, in 
order to determine legal settlement ? 


CONCLUSION: 1. The legal settlement of an applicant for old age 
assistance is determined by the provisions of section 
68-115, R.S. Supp., 1955, since the amendment of 
section 68-228 by chapter 229, Laws of 1953. 


QUESTION: 2. If the test of a legal settlement is still one 
year’s residence, as it was prior to the change in 
wording, can this include periods of time which, 
taken severally, do not constitute a year, but to- 
gether make up a year, as well as one continuous 
year in a county? 


CONCLUSION: 2. The period of time necessary to establish a legal 
settlement must be continuous and uninterrupted, 
as provided in section 68-115, R.S. Supp., 1955. 
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QUESTION: 8. Does a county have a right to appeal to the 
courts from an order entered under section 68-227 
by the State Board of Public Welfare? 


CONCLUSION: 8. Yes. The provisions of section 25-1901 et seq., 
R.R.S. 1948, make provision for review of final or- 
ders of such boards and tribunals by the district 
court. 


Section 68-228, R.S. Supp., 1955, provides: 


“Old age assistance when granted, shall be paid by the county 
board of public welfare of the county wherein the recipient has 
his legal settlement or, if he has no legal settlement in any county 
in this state, then in the county where he resides until legal settle- 
ment in some county is acquired, and thereafter by that county 
during the continuance of such settlement. If he removes from and 
resides continuously outside this state for one year, his assistance 
certificate shall be cancelled.” 


Prior to it amendment to its present form by the 1953 session of 
the Legislature, Section 68-228 read as follows: 


“Old age assistance, when granted, shall be paid by the county 
board of the county wherein the recipient has his legal settlement, 
or if he has no legal settlement in any county in this state, then 
in the county where he resides until legal settlement in some county 
is acquired, and thereafter by that county during the continuance 
of such settlement. For the purpose of sections 68-201 to 68-230, 
a legal settlement shall be acquired after one year’s residence in a 
given county of the state. Upon acquiring a new legal settlement, 
he shall receive the monthly installments of his assistance from 
the county thereof in accordance with conditions therein, and pay- 
ments from the county of his former settlement shall cease. If he 
removes from and resides continuously outside the state for one 
year, his assistance certificate shall be cancelled.” 


For convenience, I have underscored the provisions of the original 
section which were omitted in the statute as amended by the Legislature 
in 1953. 


It should be noted that Section 68-228 was amended by L.B. 544 
(Chap. 229, page 800, Laws of 1953) passed by the 1953 Legislature. 
In this same act the Legislature of 1953 also amended Section 68-115, 
R.R.S. 1943, which defines the term legal settlement, as the term is 
used in article 1 of chapter 68 of the Revised Statutes 1943. It is a well 
established rule of statutory construction that, in determining the mean- 
ing of a word or term used in the statute the whole act must be con- 
sidered with reference to the subject matter to which it applies, and the 
legislative intent as deduced from the whole act will prevail over that 
of a particular part considered separately. See Allen v. Tobin, 155 Neb. 
212, 51 N.W. 2d 338; 82 C.J.S. 691, Statutes, sec. 345. We believe that 
it is clear that the Legislature intended that when the term “legal 
settlement” was used in Section 68-228, it intended the term to mean 
as defined in Section 68-115 as amended and defined in the same legis- 
lative act even though, in defining the term the statute referred to it 
as the term as used in sections 68-101 to 68-116, R.R.S. 1943, and made 
no specific reference to the same term as used in section 68-228. How- 
ever, the Legislature must have meant the term “legal settlement” to 
have some meaning as used in section 68-228, and having deleted from 
that section the definition which it had formerly contained, and re- 
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defined the term in section 68-115 of the same act, we must presume, 
under the rule of statutory construction above mentioned, that the 
Legislature meant the definition of “legal settlement” as given in 
section 68-115 to apply whenever the term was used in the entire act, 
in the absence of any other definition of the term. 


In answer to your second question, you will note that section 68-115, 
subsection (1) states that: 


“Every person except those hereinafter mentioned, who has 
resided one year continuously in any county, shall be deemed to 
have a legal settlement therein; Provided, every person who has 
resided one year continuously within the state, but not in any one 
county, shall have a legal settlement in the county in which he 
has resided six months continuously.” 


We construe this to mean that the residence must be continuous 
and uninterrupted for the statutory periods mentioned before the ap- 
plicant has acquired a legal settlement. 


You further inquire if a county has a right to appeal to the courts 
from an order entered by the State Board of Public Welfare under 
section 68-227, R.S. Supp., 1955. 


I believe that under the provisions of section 25-1901, R.R.S. 1943, 
et seq. a county has the right to have a final order of this board made 
under section 68-227 reviewed by the district court. 


November 26, 1956 
JUDGES 


Length of Service Required to Qualify for Benefits, After Operative 
Date of Judges Retirement Act 


REQUESTED BY: Glenn I. Anderson, Director, Retirement Systems, 
State Capitol, Room 1306, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: When may a judge retire in order to be eligible 


for benefits under the Judges Retirement Act? 


CONCLUSION: At any time during the term of office which com- 
mences on January 3, 1957. 


The Judges Retirement Act was adopted as L.B. 38 by the 1955 
session of the Legislature. It now comprises Sections 24-701 to 24-714, 
R.S. Supp., 1955. It was recently held that the act will not become oper- 
ative until January 3, 1957. Wilson v. Marsh, 162 Neb. 237. 


Section 24-706, R.S. Supp., 1955, states in part: 


«“* * *: Provided, that any incumbent judge over seventy years 
of age and with a total service of at least eight years at the time 
his present term of office expires, or at the time of his retirement 
if he should retire before the end of his present term, shall, unless 


—321— 


he requests a return of his contributions, receive retirement an- 
nuities as provided in sections 24-708 to 24-710. Any judge whose 
service is terminated prior to retirement, for any cause other than 
death, and whose total service as a judge is ten or more years, shall 
not be entitled to have returned contributions to the fund made by 
him but shall receive retirement annuities as provided in sections 
24-708 to 24-710.” 


The phrase “present term” has been construed to mean the term 
starting on January 3, 1957. Wilson v. Marsh, supra. It is obvious that 
the plain and expressed purpose of the act is to allow any judge eligible 
for retirement benefits to retire at any time “before the end” of his 
present term. 


This conclusion is supported by other provisions of the act. Section 
24-708 allows for voluntary retirement at age sixty-five, but such re- 
tirement is mandatory at age seventy, with the added provision that 
“said judge may, if he so desires, finish serving the term during which 
he attains the age of seventy. The “incumbent” judges mentioned in 
that section are those “elected in 1956 and who will commence their 
present terms on January 3, 1957”. Wilson v. Marsh, supra. An option 
extended to the judge to finish his present term would necessarily in- 
clude the right to retire during that same term. 


The amount of retirement benefits which a judge may receive is 
not dependent upon the amount of contributions made to the retire- 
ment fund, but on the “total years of service” and on the amount of his 
salary upon retirement. Section 24-710. “Total years of service’ means 
the total number of years served, including those served prior to the 
operative date of the act. Section 24-701. It is clear that no required 
length of service after the operative date of the act was intended, 
provided a judge who elects to retire is otherwise qualified to receive 
the benefits involved. Our Court has left no doubt that a provision 
in a pension plan, which calculates benefits on services performed 
before the act is passed, does not violate the constitutional prohibition 
against granting extra compensation for past services. State v. Love, 
89 Neb. 149; Ledwith v. Bankers Life Ins. Co., 156 Neb. 107. It was 
stated in State v. Love that: 


“The fact that some firemen earned their pensions by serving 
a comparatively short time subsequent to 1895, whereas others 
were compelled to continue in the service for a eater length of 
time, does not make the legislation void. The constitutional limita- 
tions do not apply to such conditions.” 


In the Ledwith case, the Court said: 


“It is permissible for the formula to include consideration of 
final rate of pay, average rate of pay of past months, past years, 
total pay, or years of prior service, or any one of many methods 
of computation.” 


Finally, we are further convinced of our conclusion by the language 
of the Court used in Wilson v. Marsh, supra. Although it was held that 
the act could not be operative during the term of office to which the 
judges involved in that case had been elected, their rights “if the act 
is valid and has become operative”, were set out in the following 
manner: 


“The benefits of the Judges Retirement Act become vested 
when the member has reached the required age and completed the 
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required service. It is then an established and vested right which 
may not be impaired. The interveners and two other district judges 
have reached the compulsory retirement age stated in the act. They 
have rendered services under the act and, measured by their total 
length of service, now have a vested right to retirement pay in 
addition to their salaries for the remainder of their respective lives 
if the act is valid and has become operative.” 


The act has been declared valid and operative as of January 38, 1957. 
It is our opinion, therefore, that a judge otherwise qualified for re- 
tirement may retire and receive the benefits thereof at any time during 
the term of office commencing on January 3, 1957. 


December 30, 1954 
TAXATION—CONSTITUTIONAL LAW 


Proposed Formula to Tax Household Goods on Basis of Value of Real 
Estate 


Dear Sir: 


In your communication of December 16, 1954, you required our 
opinion on the constitutionality of a proposed formula to determine the 
value of household goods. Under the proposal value would be deter- 
mined by applying a certain percentage of the value of the real estate 
where the household goods are located: 


The recent amendment to Article VIII, Section 2, of the Nebraska 
Constitution provided, in part, that: 


“«* * * the Legislature may prescribe a formula for the deter- 
mination of the value of household goods and personal effects.” 


It should also be noted that Article VIII, Section 1, as amended, 
contains the following provisions: 


‘““* * * Taxes shall be levied by valuation uniformly and pro- 
portionately upon all tangible property and franchises - - - The 
Legislature may prescribe standards and methods for the deter- 
mination of the value of real or other tangible property at uniform 
and proportionate value.” 


We are, therefore, confronted with the fact that any taxes on 
tangible property must continue to be uniform, proportionate and must 
be based on value. 


It is true that it is impossible, as a practical matter, to secure 
absolute uniformity, but the intention must be clear that uniformity 
was intended. See Chicago, R. I. & P. R. Co. v. State, 111 Neb. 362. 


We are unable to conclude that the amendment to Article VIII, 
Section 2, established a new class of property as to household goods 
and personal effects, and they still must be classed along with other 
tangible property. It appears that this phrase, at most, simply restated 
the authority given to the Legislature by the amendment to Section 1. 
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Our Court has held that a legislative act which prescribed a formula 
to determine the value of real estate, and which did not apply to prop- 
erty in the same class was violative of the uniformity clause of the 
Constitution. Homan v. Board of Equalization, 141 Neb. 400. Certain 
statements from that opinion are pertinent here. 


“* * ® We are inclined to the view that the inclusion of the 
additional elements to be considered in fixing actual value of real 
property creates two different methods of appraising property in 
the same class. A consideration of the new elements prescribed 
in the 1939 amendment would result in a different valuation than 
if the amendment had not been made. * * * We conclude therefore 
that the establishment of the two methods of valuation of property 
in the same class for taxation purposes results in a want of uni- 
formity prohibited by Section 1, Art. VIII of the Constitution * * * 
We agree with the general proposition that the legislature has the 
power to change the substantive law as announced by this court 
by the passage of a statute so providing, but it does not have the 
power to pass a statute in violation of the provisions of the Con- 
stitution in so doing.” 


Prior to the amendment of Section 1, Article VIII in 1920 (then 
Article IX, Sec. 1) the legislature was given authority to formulate the 
manner in which value was to be determined. The Constitution also 
stated in regard to “proportion” that each person and corporation 
should pay a tax in proportion to the value of the property Owned by 
each. In City Trust Co. v. Douglas County, 101, Neb. 792, it was held 
that there could be no discrimination between individuals and corpora- 
tions in arriving at the value of taxable property. The court stated that 
each “must pay a tax by valuation in proportion to the value of their 
respective properties”. That case seems to us to be authority for the 
proposition that when taxation involves consideration of “proportion” 
or proportionately, which is the term now used in the recent amend- 
ment, we must always consider and be bound by “the value of the prop- 
erty owned by each”. This is further amplified by our Court where is 
stated in Peterson v. Hancock, 155 Neb. 801, at page 823: 


“There is another cardinal rule of taxation and that is that 
every person and corporation shall pay a tax in proportion to the 
value of his or its property and franchises—And this rule of uni- 
formity applies not only to the rate of taxation but as well to the 
valuation of property * * *” 


We believe the clear import of past and present constitutional pro- 
visions relating to tangible property not otherwise specifically dealt 
with is that valuation within that class must be uniform as to the 
property involved and also between individuals and in direct proportion 
to the value of that class owned by each individual or legal entity. 


Application of these principles to the suggested formula readily 
discloses that a different method of arriving at the value of household 
goods would exist than that applicable to other forms of tangible prop- 
erty. There would be a lack of uniformity within that class, because 
there would exist “different methods of appraising property in the 
same class”. The “new elements” in the proposed formula would un- 
doubtedly “result in a different valuation” than if the formula had not 
been applied. 


A few of the many situations which certainly would result in lack 


of uniformity between individuals within the class are those arising 
from the ownership of multiple dwellings, furnished and unfurnished 
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apartments, and farm assessments where the residence is not appraised 
separately and often represents a small portion of the total value of the 
improvements. Although complete uniformity may not be possible under 
any method, we suggest that there is a possibility, in the proposed for- 
mula, of a doubt that uniformity is, in fact, intended. 


The application of the proposed formula would result in an assess- 
ment figure which would not necessarily reflect or be based on the 
value of the property involved. It would not, in most cases, ‘“‘be in pro- 
portion to the value of the property owned by each”. 


The ultimate tax paid would be based not on the value of the prop- 
erty taxed, but on the value of other property involved, and which 
might not even be owned by the taxpayer, as in the case of tenants. 


On the basis of the question proposed in your letter, we are inclined 
to question the constitutionality of such a formula. However, this 
opinion is limited to a discussion of the general principles involved, and 
is not intended to entirely foreclose the possibility of the validity of 
any specific legislation that might later be proposed. 


We are advised by your letter that a similar formula is in effect 
in the state of Oklahoma. We have not found where the legality of 
this practice has been before the courts, but it has been determined 
that the constitutional provisions of the state do not require a consid- 
eration of value as the basis of assessment for tax purposes. In other 
words it is permissible there to consider other elements in arriving at 
the basis for taxation. This was pointed out in In Re Oklahoma Nat. 
Life Ins. Co. 173 P. 376. It was there decided that ad valorem taxes 
were permissible but not required. Our constitutional provisions require 
that tangible property be taxed according to value. We must conclude 
that methods of taxation which might be permissible in Oklahoma, 
would not necessarily be valid in this state. 


January 12, 1955 
TAXATION—CONSTITUTIONAL LAW 


Proposal to Assess Feeder Livestock on Basis of Length of Time 
of Ownership 


Dear Sir: 


You have requested an opinion from this office as to the constitu- 
tionality of a proposed statute authorizing the assessment of feeder 
livestock on the basis of that part of a year during which livestock are 
owned. 


Your attention is directed to an opinion from this office under date 
of January 28, 1949, dealing with this same problem and a supple- 
mentary letter thereto under date of March 3, 1949, copies of which are 
enclosed, in which the constitutionality of such a statute was discussed. 
The conclusion there reached was that such legislation would be un- 
constitutional under existing constitutional provisions. 


Article VIII, Section 1 of the Constitution of Nebraska was 
amended in 1954. The only changes in this amendment pertain to motor 
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vehicles and also provided, ‘‘The Legislature may prescribe standards 
and methods for the determination of the value of real or other tangible 
property at uniform and proportionate values”. 


This section still requires assessment according to valuation, and 
such assessment must be uniform and proportionate. Uniformity re- 
quires that all property within the class be assessed at a uniform value 
and that some common denominator be used to determine that value. 
The word proportionately denotes that consideration must be given to 
the value of the property owned by each in the class. 


We are of the opinion that the constitutional changes which have 
been made do not permit the establishment of new classes of tangible 
property, and we are further of the opinion that the objections raised 
to such a proposal in the former opinion would apply at this time. 


We are also enclosing a copy of a recent opinion to Jack W. 
Rodgers, Director of Research, under date of December 30, 1954, which 
may also be of some interest to you and which discusses the recent 
constitutional amendments, 


January 22, 1955 
CONSTITUTIONAL LAW—MOTOR VEHICLES 
Forbidding Transportation of Explosives on Highways 
Dear Senator: 


You have inquired as to the constitutionality of a proposed legis- 
lative bill which in effect prohibits the transportation on the public 
highways by motor vehicles of explosives in quantities exceeding five 
thousand pounds, with certain exceptions not material to this discussion. 


It is assumed that all or part of such shipments would be in inter- 
state commerce. The Federal government is given exclusive jurisdic- 
tion in interstate commerce by the provisions of Article I Section 8 
of the Constitution of the United States. The law is well settled that 
the various states cannot legislate in such a manner as to prohibit or 
unduly burden the flow of interstate commerce. Whether or not an 
activity results in interference with such commerce depends mainly on 
the facts and circumstances of each particular case. 


States have imposed restrictions on the use of the highways and 
in most cases there has been an incidental and sometimes material 
interference with interstate commerce. Where the regulations have 
been held valid it has generally been on the basis of the proper exercise 
of the police power of the State. Limitations on total or axle weights 
are said to be proper where the state action is not discriminatory and 
is reasonable. The courts have stated that the determination of the 
reasonableness, wisdom and propriety are not for the courts to deter- 
mine, but for the Legislature. South Carolina State Highway Depart- 
ment v. Barnwell Brothers, 303 U.S. 177. In this case the Supreme 
Court of the United States examined the evidence, not to determine 
whether or not the findings of the lower court were supported by the 
evidence, but only to determine if the weight limits set had some 
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rational basis. In other words, the Court did examine the factual situg_ 
tion presented to determine if there was any reasonable relation be- 
tween setting the prescribed weight limits and the promotion of high- 
way safety and conservation of the highways. 


A Pennsylvania statute prohibiting the operation on the highways 
of a vehicle carrying any other vehicle which extended over the cab of 
the carrier was held not to violate the commerce or due process clause 
of the Federal Constitution. Maurer v. Hamilton 309 U.S. 598. The 
court considered that the regulation pertained to weight and size and 
were unable to determine that it did not promote safety on the high- 
ways. 


More recently the question of the validity of a state law prohibiting 
the use of a “sedan” type car as an automobile bus was determined. 
Lakewood Express Service v. Board of Public Utility Commissioners. 
61 A. 2nd 730 (New Jersey). In determining the statute constitutional 
the court stated: 


“This regulation was enacted under the police power of the 
state. This power extends to all great public needs and the consti- 
tutional interdictions as to due process and the protection of prop- 
erty rights does not prevent a state from exercising such powers 
as are vested in it for the promotion of the common weal or are 
necessary for the general good of the public even though property 
or contract rights are affected. * * * 


“But the exercise of such power is subject to the limitation 
that it must be reasonable under the conditions and the legislation 
must have a substantial relation to its object and must not be 
arbitrary or discriminatory. * * * 


“In other words the legislation must bear a real substantial 
relation to the public health, safety, morals or some other phase 
of the public welfare. * * * 


“In determining the reasonableness of such a regulation as is 
under attack it is therefore necessary for this court to examine 
proofs offered in support of the regulation. * * *” 


On December 6, 1954 the Supreme Court of the United States de- 
cided Castle v. Hayes Freight Lines. The State of Illinois had attempted 
to suspend all operations of this interstate carrier for violations of state 
weight law. The Court held that such regulation was illegal because 
it amounted to partial suspension of a federal certificate of necessity, 
and was an interference in interstate commerce. 


The question of regulation of over-all length of combinations of 
vehicles was involved in State v. Wetzel, 208 Wis. 603, 243 N.W. 768. 
It was held that the restrictions imposed were not in violation of the 
due process clause of the Federal Constitution nor of the commerce 
clause. The Court stated, in effect, that the Legislature might be in 
error in determining the necessity for such legislation, but this, in 
itself, was not sufficient to declare the act void. The Court seemed 
more concerned with the question whether the statute had any reason- 
able relation to safety, and it was conceded that length of a vehicle 
increases danger. The substance of this opinion seems to be that the 
Court determined, as a matter of fact, and in consideration of the factual 
situation presented, that safety was directly involved in the legislation. 
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With the above principles in mind, it seems that a determination 
of your question as to the proposed bill, depends almost entirely on the 
determination of certain facts, which we are not in a position to decide. 
The factual questions appear to be as follows: 


1. If a cargo of five thousand pounds of explosives is less danger- 
ous that one exceeding this limit or if such a cargo would greatly 
minimize the extent of highway injury to the public then it could be 
said that there is some reasonable relation between the regulation and 
the desired result, namely highway safety. The determination of this 
fact is essential to the question of whether the regulation is a proper 
exercise of the police power of the state as measured against the burden 
which might be imposed on interstate commerce. 


2. Will the result of such a restriction be the elimination of inter- 
state truck carriers from this field due to the economic factors involved 
in the limited load? The answer to that question will determine to 
what extent, if any, there is an interference or partial suspension of a 
permit issued under federal jurisdiction, in violation of the commerce 
clause of the Federal Constitution. If this question is answered in the 
affirmative, and if there is no relation between the restriction and 
public safety, a serious question involving discrimination and equal 
protection under Art. 14 Sec. 1 of the U. S. Constitution is involved. 


It seems evident, therefore, that we can advise you only as to the 
principles of law applicable to your question. The ultimate decision 
as to the constitutionality of the proposal depends on the application 
of unknown factors to these principles. 


January 22, 1955 
CRIMINAL LAW—CONSTITUTIONAL LAW 
Validity of Law Regulating Sale and Distribution of Comic Books 
Dear Senator: 


You have asked this office about the possibility of a law regulating 
the distribution and sale of comic books which deal with pictures and 
stories of lust or crime. 


We have such a law at this time, section 28-924, R.R.S. 1943, which 
reads as follows: 


“Whoever sells, lends, gives away or shows or has in his 
possession with or without intent to sell, give away or show to any 
minor child any book, pamphlet, magazine, newspaper, story paper 
or other paper devoted to the publication, or principally made up 
of criminal news, police reports or accounts of criminal deeds or 
pictures and stories of immoral deeds, lust or crime, or exhibits 
upon any street or highway, or any place within the view, or which 
may be within the view of any minor child, any of the above de- 
scribed books, papers or pictures, or uses or employs any minor 
child to give away, sell or distribute, or who, having the care, 
custody or control of any minor child, permits such child to sell, 
give away or distribute any such books, papers or pictures above 
described, shall be deemed guilty of a misdemeanor, and upon 
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conviction thereof shall be punished by a fine of not more than five 
hundred dollars nor less than fifty dollars, or be imprisoned not 
more than six months in the county jail, or both.” 


However, it may be pointed out that a similar statute was con- 
sidered by the United States Supreme Court in the case of Winters 
v. New York, 333 U.S. 507, 92 L. Ed. 840. The court was there con- 
cerned with a New York statute which provided, in part: 


“Sec. 1141 Obscene prints and articles 


1. Prints, utters, publishes, sells, lends, gives away, distributes 
or shows, or has in his possession with intent to sell, lend, give 
away, distribute or show, or otherwise offers for sale, loan, gift or 
distribution, any book, pamphlet, magazine, newspaper or other 
printed paper devoted to the publication, and principally made up 
of criminal news, police reports, or accounts of criminal deed, of 
pictures, or stories of deeds of bloodshed, lust or crime; * * * 


Is guilty of a misdemeanor, * * *.” 
The court said: 


“We recognize the importance of the exercise of a state’s 
police power to minimize all incentives to crime, particularly in the 
field of sanguinary or salacious publications with their stimulation 
of juvenile delinquency. * * *. Though we can see nothing of any 
possible value to society in these magazines, they are as much 


entitled to the protection of free speech as the best of literature. 
*e RD 


The court held that the statute was unconstitutional because it did 
not set up a sufficiently definite standard of conduct, and said that 
it did not define the prohibited acts in such a way as to exclude those 
which are a legitimate exercise of the constitutional freedom of the 
press. 


In view of this decision of the United States Supreme Court, it 
appears that it would be extremely difficult, if not impossible, to draft 
legislation which would be sustained as constitutional. 


February 10, 1955 
CITIES AND VILLAGES 


Conveyance by 2nd Class City or Village of Real Estate Having Value 
of Less Than $500 Under Section 17-503 


Dear Senator: 


You have asked us to examine the existing provisions of section 
17-503 in order to determine whether or not the passage of L.B. 468 is 
essential for the purpose of clearing up the ambiguity now existing 
with reference to the conveyance by cities of the second class and 
villages of real estate having a value of less than five hundred dollars. 


An examination of the history of section 17-503 shows that prior 
to its amendment in 1943 the pertinent part of the section read as 
follows: 
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“The power of any city of the second class or village to convey 
any real estate owned by it, except real estate used in the operation 
of public utilities, shall be exercised by ordinance directing the 
conveyance of said real estate and the manner and terms thereof.” 


In 1943 the quoted language was amended to its present form, as 
follows: 


“The power of any city of the second class or village to convey 
any real estate owned by it, except real estate used in the operation 
of public utilities or acquired through tax foreclosure proceedings 
where the sale price is less than five hundred dollars, shall be 
exercised by ordinance directing the conveyance of such real estate 
and the manner and terms thereof.” 


We agree that there is some ambiguity in that sentence in its 
present form. However, it is a well-recognized rule of statutory con- 
struction that when the legislative intent is left in doubt by failure 
to clearly express it in the act, resort may be had to the title of the 
act as an aid to the discovery of such intent. (Hansen v. Dakota 
County, 135 Neb. 582, 283 N.W. 217) In view of this rule we feel that 
the ambiguity created by the 1943 amendment is cleared up completely 
by the title to the 1943 act, which is as follows: 


“AN ACT to amend section 17-401, C.S. Supp., 1941, relating to 
powers of cities of the second class and villages; to provide 
that cities of the second class or villages may sell real estate 
without passage of an ordinance and publication of a notice, 
where the real estate was acquired at tax foreclosure sale 
and the sale price is less than five hundred dollars; and to 
repeal the original section.” 


It would therefore be our conclusion that although L.B. 468 would 
be of help in clearing up an existing ambiguity, the passage of the bill 
is not absolutely essential. 


February 17, 1955 
MOTOR VEHICLES 
Proposed Legislation on Reciprocity Agreements Covering Registration 
Dear Senator: 


This is in response to your inquiry as to the constitutionality of 
L.B. 317, a copy of which you enclosed. 


An examination of the bill reveals that certain amendments have 
been proposed to section 305.03 R.S. Supp., 1953. This section, and the 
one preceding it and others immediately following, pertain to the 
matter of reciprocity between Nebraska and other states on the regis- 
tration of motor vehicles engaged in interstate or intrastate business. 


Lines 20 to 23 inclusive would eliminate the provision that foreign 
owned trucks and buses engaged strictly in intrastate business shall 
pay the regular fees required of residents of this state. These types 
of trucks and buses are then placed in the category of those trucks 
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and buses which might be exempt from registration under reciprocal 
agreements and registration would be based on a ratio of total miles 
traveled in Nebraska compared to total miles traveled by the complete 
fleet. 


Beginning with line 30, provision is made for the Motor Vehicle 
Division of the Department of Roads and Irrigation to enter into 
reciprocal agreements with other states as regards permit fees, regis- 
tration or taxes. It is submitted that the matter of taxes should not 
be included herein for two reasons. First, the matter of taxation of 
buses and trucks domiciled outside Nebraska and not being locally taxed 
in Nebraska is dealt with in section 77-1001 to 77-1006 R.S. 1943. This 
office has previously held that the statutes pertaining to reciprocal 
agreements are not sufficiently broad enough to permit a waiver of 
such taxes. Report of Attorney General 1949-1950 page 981. Second, it 
is elementary to state that an administrative official could not, by any 
reciprocal agreement, waive the payment of any taxes, otherwise pre- 
scribed by the legislature. See School District No. 39 vs. Decker 159 
Neb. 693. 


On the general proposition of granting authority to an adminis- 
trative agency to enter into reciprocal agreements pertaining to regis- 
tration of motor vehicles, your attention is directed to the case of 
Reeves vs. Deisenroth, 288 Ky. 724, 157 S.W. 2d 331. This case deals with 
the validity of an agreement entered into between the administrative 
departments of Kentucky and Ohio. The following language is indica- 
tive of the extent of such authority that can be granted or delegated: 


“The ambiguity of the agreement makes it difficult to deter- 
mine just what it means. It is obvious that no such contract or 
agreement can have the force of law. It is conceded by all parties, 
and the trial court so declared, that no officer has the power to 
vary or waive any statutory law, and that under the reciprocity 
statute those charged with the duty of enforcing the laws relating 
to the regulation and taxation of motor cars can only state an 
agreement with the officers of another state what those laws are 
and what the interpretation of the administrative agency is. Any- 
thing beyond that is ineffectual.” 


This case has been proved in the more recent case of Western Auto 
Transport vs. Reese 147 P. 2d 348 (Utah). 


The Supreme Court of Nebraska in School District No. 39 vs. 
Decker, supra, filed February 4, 1955 held that the legislature could not 
delegate an absolute, unregulated and undefined discretion in an ad- 
ministrative body. The legislature cannot leave to the discretion of an 
administrative officer the power to determine whether the law shall 
or shall not be enforced with reference to individuals in the same situa- 
tion without fixing definite rules and limitations for the exercise of 
such discretion. 


It would appear, therefore, that any attempt to authorize reciprocal 
contracts between Nebraska and other states would have little or no 
effect other than to allow such agreements to restate and interpret the 
law as passed by the legislature. It would appear that the provisions 
contained in lines 39 to 41 would limit the discretion to be exercised 
by the Motor Vehicle Division and that such agreements could only con- 
tain the provisions included in the first part of section 60-305.03. We, 
therefore, find no objection to that phase of the proposal. 
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The remaining provisions of this section, starting with line 46, are 
somewhat confusing. It appears in the first part of this provision that 
buses only are affected; however, line 49 contains the words “two or 
more commercial vehicles” which would indicate that all types of motor 
transportation, both trucks and buses, are involved. If the intent is to 
apply these provisions only to buses, we find no objection to this pro- 
cedure. It is uniformly held that buses operating as common carriers 
of passengers between fixed termii or over regular routes may be classi- 
fied separately and it has also been further held that a license tax im- 
posed only on buses and not on other vehicles carrying passengers does 
not amount to such discretion as will make the tax unconstitutional. 
37 Am Jur, section 87 page 570, State vs. Blackhills Transportation 
Company, 20 N.W. 2d 683 (S. Dak.), 75 ALR 26. 


On the basis of the authority cited, we believe that it would be 
constitutional to either classify buses separately from other motor ve- 
hicles in determining registration fees or to impose certain license fees 
on buses without imposing the same fee on other types of vehicles which 
transport either freight or passengers. However, it appears that the 
proposal is somewhat indefinite beginning with line 52. The wording 
suggests that part of a fleet of buses may be required to be registered 
in Nebraska based on a mileage ratio and yet it further appears that 
the department “may” enter into agreements to require such registra- 
tion. For the reasons given above, we do not believe the Motor Vehicle 
Division could be delegated such discretionary powers. 


If the intent is to actually require registration of part of a fleet 
on a mileage basis then the matter of entering into reciprocal agree- 
ments should be omitted. 


We are inclined to believe that starting with line 46 the provisions 
are conflicting, indefinite and constitute an unlawful delegation of au- 
thority and on the basis of those objections, the constitutionality of 
that part of the bill is seriously questioned. 


February 18, 1955 
TAXATION—SCHOOL ELECTIONS 


Ownership of Exempt Property Insufficient to Qualify Voter for 
School Election 


Dear Senator: 


You have inquired whether enactment of L.B. 150 in its present 
form would operate to make it impossible for certain individuals to vote 
in school elections who now have that privilege. Specifically, you 
asked whether individuals who own only “household goods and personal 
effects”, and who do not own washing machines or the other specific 
household appliances listed in subsection (4) of L.B. 150, would be 
qualified to vote under the provisions of section 79-427, R.R.S., which 
provides as follows: 


“Every citizen of the United States (1) who has resided in 
the district forty days, (2) who is twenty-one years or more old, 
and (3) who owns real or personal property that was assessed in 
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the district in his name at the last annual assessment, or whose 
spouse owns real or personal property that was assessed in the 
name of said spouse in the district at the last annual assessment, 
or who has children of school age residing in the district, shall be 
entitled to vote at any district meeting or school election; Provided, 
the provisions of section 79-427 to 79-430 ‘shall not apply to Class V 
districts.” 


At the present time household goods of the value of two hundred 
dollars to each family are exempt from taxation, and this office has 
taken the position that individuals who now list household goods on 
their assessment schedule may vote in school elections even though the 
total value of such household goods does not amount to two hundred 
dollars. The reason we have taken that position is that an “assessment 
means the determination of the value of a man’s property for the pur- 
pose of levying a tax; an official listing of persons and property with 
an estimate of the value of the property of each for purposes of tax- 
ation”. (American Province v. County of Douglas, 147 Neb. 485.) 
Therefore where an individual has listed his property for taxation and 
a value has been placed thereon by the assessor, we have concluded 
that that individual has been “assessed” within the meaning of section 
79-427. 


L.B. 150 would make it unnecessary to list household goods and 
personal effects (except the specific items named) on the assessment 
schedule. It would also make it unnecessary for the county assessor 
to place a value on such household goods and personal effects. The bill 
therefore would eliminate the two elements of listing and valuing which 
constitute an “assessment” under our Nebraska law. (Dunnegan v. 
Jensen, 112 Neb. 266; Section 77-201, R.S. Supp., 1953.) 


In view of the foregoing we would conclude that an individual who 
only owned household goods and personal effects would be unable to 
meet the requirements contained in Section 79-427 that he must own 
“real or personal property that was assessed in the district in his name 
at the last annual assessment”, and would be unable to vote in a school 
election unless he were able to meet the alternative requirements con- 
tained in that section. 


As to your question on the effect of amending L.B. 150 so as to 
exempt all household goods, including washing machines, radios and 
the other items specifically named in subsection (4) of the original bill, 
those individuals who owned no property other than washing machines 
and the other specific items, would be unable to vote in school elections 
as property owners. 


February 25, 1955 
CONTRACTS—CONSTITUTIONAL LAW 
Prequalification of Bidders on Public Contracts 
Dear Senator: 
You have asked this office about the constitutionality of sections 
49 through 54 of Legislative Bill 187, with reference to the qualification 
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of bidders. It appears that this question was raised yesterday, February 
24, by Mr. Charles Ledwith, attorney for the KBR Roads Association, 
during the public hearing on this bill before the Committee on Public 
Works. 


It will be noted that the sections you mention are substantially the 
same as sections 39-624 through 39-627, R.R.S., 1943. In an action now 
pending in the district court of Lancaster County, Chester R. Nelson, 
et al, v. L. N. Ress, et al., the plaintiffs, who are represented by Mr. 
Ledwith, are asking the court to enjoin a relocation of State Highway 
No. 7 between Ainsworth and Springview. One of their primary allega- 
tions is that sections 39-624 through 39-627, R.R.S., 1943, are unconsti- 
tutional. The case has been heard by the court, and briefs submitted 
on behalf of all parties. However, the court has not yet entered judg- 
ment in this case. For that reason, we do not believe that it would be 
proper to give a legal opinion on the constitutionality of the sections 
to which you refer. 


However, we shall quote from our brief which has been filed with 
this court in this case, to point out our position in this matter. 


On pages 2 and 3 of our brief we say that one of the allegations 
of the plaintiffs is: 


“That sections 39-624, 39-625, 39-626 and 39-627, Reissue Re- 
vised Statutes of Nebraska, are unconstitutional and void for the 
following reasons: a. Section 39-624 provides for the letting of 
contracts only to a ‘bidder qualified for such contract by the de- 
partment as required by section 39-625’; the provisions of section 
39-625 condition the qualification of a bidder upon a statement, 
inter alia, of his ‘experience’ and ‘performance record’ thereby clos- 
ing the field of potential bidders to any who were not in the con- 
struction business as of the effective date of such section, namely 
September 9, 1939; section 39-626 provides that such statement 
shall be secret and not made public; and section 39-627 provides 
for the issuance of proposal forms ‘only to those persons previously 
qualified by the department for such contract, and bids shall be 
accepted only from such qualified persons’; which provisions con- 
stitute an irrevocable grant of special privileges in violation of 
section 16, Article 1, Constitution of the State of Nebraska. b. The 
said provisions of said statutes discriminate between citizens of 
the United States in respect of the acquisition, ownership, posses- 
sion and enjoyment of property, in violation of Section 25, Article 
I, Constitution of the State of Nebraska.” 


Our answer to these allegations is found on pages 16 to 19 of our 
brief, as follows: 


“The first portion of this contention is not in accordance with 
the facts. The pre-trial order has a list of some of the contractors 
who are now qualified to contract, and who were not in business 
in 1939 or prior to 1939. That list includes the defendant Missouri 
Valley Construction Company, which has contracts totaling almost 
$600,000.00 on the project in question. In view of the evidence, 
can it be said that there is any indication of a monopoly under the 
language of the statutes in question? There is no evidence to indi- 
cate that there was no competitive bidding, or that competitive 
bidding has been prevented. There is no evidence to show that one 
class is insured a preference over others of equal ability and capa- 
city. There is, in fact, no specific complaint about the contracts 
awarded for the project under consideration. 
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“We might point out that statutes similar to those of our state 
are to be found in Alabama, Arizona, Arkansas, California, Colo- 
rado, Connecticut, Florida, Idaho, Illinois, Indiana, Iowa, Kansas, 
Kentucky, Maryland, Michigan, Mississippi (projects over $50,000), 
Missouri, Montana, Nevada, New Hampshire, New Jersey, New 
Mexico, North Carolina (projects over $20,000), North Dakota, 
Ohio, Oklahoma, Oregon (projects over $10,000), South Carolina, 
South Dakota, Tennessee, Texas, Utah, Vermont (projects over 
$25,000), Virginia, Washington, West Virginia, Wisconsin, and 
Wyoming. 


“Now let us look at the cases cited by the plaintiffs. One is 
Weinstein Building Corp. v. Scoville, 254 N.Y.S. 384, 141 Misc. Rep. 
902, a 1931 decision by the Westchester County Supreme Court. That 
case involved an action by a contractor who brought a mandamus 
proceeding to compel a city board of education to permit the con- 
tractor to submit a bid. There was no statute authorizing any 
prequalification procedures, and the board of education undertook 
on its own to determine the financial responsibility and the exper- 
ience of prospective bidders for school construction work. It was 
alleged, and not denied, that eleven of the twenty applicants for 
plans and specifications were refused plans and specifications. (In 
the instant case, we have no showing or allegation that any 
contractor has been treated unfairly, that there has been any dis- 
crimination, that any contractor has been denied the right to bid 
on a particular project.) In that New York case, the court said 
that if the principle of prequalification of bidders is a good one, 
provisions should be made for it in the statutes. 


“The other case cited is Harris v. City of Philadelphia, 299 Pa. 
473, 149 A. 722, a 1930 decision of the Pennsylvania Supreme Court. 
In that case it was held that the city has authority to determine in 
advance who are responsible bidders, and refuse to receive bids from 
those who, after treating all alike, the city determines are not in 
that class. The court also held that the city may not impose condi- 
tions on one prospective bidder which are not imposed upon all, nor 
enforce a method by which, through favoritism, one person is 
authorized to bid, while another equally qualified is excluded. The 
method used involved a procedure whereby everyone proposing to 
bid answered a questionnaire, which was submitted to the director of 
the department concerned. If he was satisfied, he placed the name 
of the prospective bidder upon a “white list.” If the answers were 
not satisfactory to this director, he rejected the contractor. The 
standards used were not shown, and the court held that this method 
opened the door to favoritism. However, a reading of the entire case 
shows that the holding is not a model of clarity. For example, the 
court noted that the mayor of the city had appointed a citizens’ 
committee, and that this committee suggested the prequalification 
procedure. The court pointed out that this citizens’ committee had 
suggested that the questionnaire and answers be submitted to a 
committee, and that this committee should consist of a member of 
the city solicitor’s office, the city controller, the department head 
affected, and the city architect. The court suggested that if this 
plan had been incorporated in the prequalification procedure, it 
would have been satisfactory, as it would insure fair and impartial 
treatment. 


“In any event, it would not appear that our court would attack 
the action of a public official unless there was a showing of improper 
conduct. It will be remembered that in the New York case there 
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was no statute authorizing prequalification, and in the Pennsylanvia 
case the court held that a prequalification procedure was entirely 
proper, if a proper method was adopted. Our court has held that 
there is a presumption that the acts and duties of a public official 
are performed in a regular and honest manner. O. M. Campbell Co. 
v. City of Howard, 123 Neb. 539, 243 N.W. 653. As recently as 
Niklaus v. Miller, 159 Neb, 301, 66 N.W. 2d 824, our court has held 
that it is presumed that a public administrative body acts in good 
faith, with honest motives, and for the purpose of promoting the 
public good and protecting the pubile interest. We submit that in 
view of this presumption, there is no basis for the allegation of the 
plaintiffs attacking the qualification statutes. 


“There is no support in fact or in the law for the allegations 
remaining in the plaintiffs’ petition. The plaintiffs have not shown 
that any of the defendant state officers have acted contrary to 
duties imposed by statute. The plaintiffs have not shown that 
defendants acted in bad faith, or with dishonest motives, and for 
the purpose of destroying the public good and ignoring protecting 
the public interest. And, in a later case, Corcoran v. City of Phila- 
delphia, 363 Pa. 606, 70 A. 2d 621, the Pennsylvania court upheld 
both the principle of prequalification and the method adopted. There 
counsel for taxpayer who brought the action conceded that there 
was no fraud or collusion in the prequalification requirements. We 
have much the same situation in the instant case because the plain- 
tiffs have shown no favoritism or improper conduct, and it is 
presumed that public officials act in good faith, and that their acts 
and duties are performed in a regular and honest manner.” 


February 25, 1955 
CONSTITUTIONAL LAW—MOTOR VEHICLE LICENSES 


Validity of Act Authorizing Pupils of Private and Sectarian Schools 
To Attend Driver Training Classes in Public Schools 


Dear Senator: 


You have asked this office for an opinion on the constitutionality 
of Legislative Bill 53, as amended. This bill increases the fee for a 
driver’s license, with the increase to be used for the purpose of setting 
up a special fund for driver education and traffic safety courses in the 
public schools. 


Your question specifically refers to an amendment which provides 
in substance that a public school cannot qualify for payments under this 
fund unless it admits into the driver education program, without charge, 
any person between the ages of fifteen and twenty-one, who has not as 
yet completed high school. 


As you point out, the cbvious purpose of this amendment is to 
permit a student who is regularly enrolled in a private or sectarian 
school to attend the public school for this special course on driver 
education, and your question on constitutionality is directed to this 
provision. 
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That part of the Constitution of Nebraska which is pertinent to the 
issue raised is Section 11, Article VII, which provides, in part, as follows: 


“* * * Neither the State Legislature nor any county, city or 
other public corporation, shall ever make any appropriation from 
any public fund, or grant any public land in aid of any sectarian or 
denominational school or college, or any educational institution which 
is not exclusively owned and controlled by the state or a govern- 
mental subdivision thereof.* * * * * *.” 


The Supreme Court of the United States, in the case of Illinois ex 
rel. McCollum v. Board of Education, 333 U.S. 203, 2 A.L.R. 2d 1338, has 
also pointed out that the constitutional principle of separation of church 
and state, as expressed in the First Amendment of the United States 
Constitution, is made applicable to the states by the Fourteenth Amend- 
ment. 


It is clear on the one hand that religious instruction classes cannot 
be held in the public school buildings on a “released time” basis for 
students, and that public funds cannot be used in any manner in aid 
of any private or parochial school. As an example of this latter prohibi- 
tion, this office has recently given an opinion that a public school district 
which operates school buses for the purpose of transporting pupils to 
and from a public school cannot also transport pupils to and from a 
parochial school or private school. Report of the Attorney General, 
1953-54, p. 262. 


On the other hand it is equally clear that a student who is a member 
of a church which maintains a parochial school is entitled to attend the 
public school on a full time basis the same as any other child. 


The precise question involved then becomes whether this child, when 
he has once chosen to attend the parochial school and is there enrolled, 
can also attend the special driver education course in a public school, 
and thus receive the benefit of public funds for this course. The parochial 
school student who attends the public school to receive this special train- 
ing is obviously receiving the aid of public funds to that extent. Can it 
then be said that it follows that the sectarian school in which he is 
regularly enrolled is therefore receiving aid from public funds in violation 
of the constitutional prohibition? We think not, if a distinction can 
be made between the parochial school and the parochial school student. 
In other words, the action in question is not prohibited when it can be 
said that public funds are being used to aid the parochial school student, 
and at the same time these funds are not being used to aid the parochial 
school. 


This distinction was made in the only reported case on this question 
which we have been able to find, Commonwealth v. School District of 
Altoona, 241 Pa. 224, 88 A. 481. That case involved a proceeding to 
compel the school district to admit a private school pupil to a certain 
public school for a particular course. That statute under consideration 
provided that a school district may establish a manual training depart- 
ment, as an additional department, but as an integral part of the public 
school system. The statute then provided that no pupil shall be refused 
admission to this department by reason of the fact that his academic 
education is being or has been received in a school other than a public 
school. The school district contended that it did not have to accept 
students who were enrolled in a private school, and made the argument 
that the statue would practically give to private and sectarian schools 
the use of moneys raised for the public schools, contrary to article 9, 
section 7, and article 10, section 2, of the Constitution of Pennsylvania. 
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Article 9, section 7, states that the Legislature shall not authorize any 
governmental subdivision to appropriate any money to any private insti- 
tution, corporation, or assocation. Article 10, section 2, provides that no 
money raised for the public schools of the Commonwealth shall be 
appropriated to or used for the support of any sectarian school. 


The Supreme Court of Pensylvania held that the act was constitu- 
tional, and affirmed the judgment of the lower court compelling the 
public school concerned to admit the private school pupil involved in 
the action. 


Your question involves many ramifications which are beyond the 
scope of the specific issue herein discussed. This additional education 
program is subject, of course, to reasonable rules and regulations pro- 
mulgated by the various public school districts consistent with the 
spirit of the school laws and the necessity for their effective and 
orderly administration. May we also point out that this office is not 
empowered to declare the constitutionality of legislation. Nevertheless, 
in the limited area of the discussion herein presented, we feel that the 
bill is constitutional. 


March 4, 1955 
CONSTITUTIONAL LAW 
Escheat of Unredeemed Trading Stamps 


Dear Senator: 


We have investigated the constitutionality of L.B. 442 which pertains 
to trading stamps. The bill in effect requires all trading stamps to show 
the value of such stamps. The main feature of the proposal provides 
that any such stamps issued which are not redeemed within one year 
from the date of issue shall escheat to the State of Nebraska, and a 
procedure is provided for collecting the face value of such unredeemed 
stamps from the person, firm or corporation making the original issue. 


Escheat is a proceeding whereby unclaimed property reverts to the 
sovereign states. In the United States escheat indicates the right of the 
state to property left vacant because of the absence of persons legally 
entitled thereto. 19 Am. Jur. 381. The term implies abandonment, lapse, 
or want or lack of any individual to take or inherit, and implies a rever- 
sion to the original owner. The actual escheat takes place only when it 
is so decreed, which cannot take place until an opportunity is given all 
claimants to be heard. 15 Words & Phrases, 225-228. Standard Oil Co. 
v. New Jersey, 341 U.S. 428. 


It is essential in any escheat proceeding that the state must seize 
or have control of the res at the commencement of the action, or at the 
time the claim is made in order to establish jurisdiction, and in order 
to meet the requirements of due process of law there must be some 
porcedure established including a reasonable notice and opportunity to 
be heard. Securities Savings Bank v. State of California, 283 U.S. 282; 
19 Am. Jur., p. 401-403, § 37-38. 


We do not deem it necessary to unduly lengthen this opinion by 
citation of additional authority. We think it sufficient to state that the 
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result of the act would be to arbitrarily work a forfeiture on such stamps 
issued and not redeemed within one year from the rightful owner, 
without the state having possession of the stamps and without any 
proceedings including notice or right to be heard, and without fulfilling 
any requirements of due process of law. The forfeiture would be effective 
as against both residents and nonresidents and regardless of the location 
or situs of the stamps at the time the forfeiture is invoked. On the 
basis of the meager investigation of the authorities involved we do not 
hesitate to state that such a measure would be unconstitutional. 


Another feature of the proposal is that the effect probably is to 
prohibit or at least unduly restrict the issuance of such stamps to the 
extent that their issuance would not be feasible. It is possible that most 
persons who receive and accumulate these stamps do so for a period of 
time much longer than one year. If it is true that most people save their 
stamps until a sufficient number are available for a reasonably valuable 
premium, the limitation of one year would be unreasonable as to these 
individuals. We think the actual effect would be that a great number, if 
not most, of the people involved would discontinue the practice of savings 
stamps. We have previously stated that in an opinion of even date, that 
any legislation having the effect of prohibiting the issuance of said 
stamps is unconstitutional under the decisions of the Supreme Court of 
Nebraska. 


In Section 2 of the bill an exception is made for a manufacturer 
attaching coupons or other premiums to the original wrapper or con- 
tainer. We have previously stated that where a distinction is made 
between one type of stamp issued by a particular company and those 
issued by the dealer, the result is an unconstituional legislative enact- 
ment, We believe that principle would also apply to this provision. 


March 4, 1955 
CONSTITUTIONAL LAW 
Regulating Trading Stamps Through Licensing 


Dear Senator: 


You have inquired as to the constituionality of L.B. 353 pertaining 
to the licensing of those furnishing and dealing in trading stamps. 


We deem it unnecessary to explain in detail the provisions of this 
bill other than to state that it appears that the license fees which are 
proposed to be levied on those furnishing or issuing trading stamps are 
so high as to be confiscatory, and which in effect would prohibit the 
use of such trading stamps. 


The question of the constitutionality of statutes prohibiting the 
use of such stamps has been before practically every state court and 
the federal courts. At the present time the great weight of authority 
holds that such prohibitions are unconstitutional. 


The Supreme Court of Nebraska in State v. Sperry and Hutchinson, 
94 Neb. 75, held that that part of a law which prohibited the business 
of giving and redeeming trading stamps is an unreasonable interference 
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with a lawful business. The court further held that such legislation was 
not within the police power of the legislature, and was in conflict with 
Article I, of the Bill of Rights, and the Fourteenth amendment to the 
federal constitution. It is apparent, therefore, that our court has followed 
the majority view and because of this decision we are of the opinion 
that any legislation prohibiting the use of such stamps would be uncon- 
stitutional. 


Your attention is further directed to the fact that L.B. 353 exempts 
merchants who issue and redeem their own trading stamps or coupons 
and tickets issued by a manufacturer. It has been held that a statute 
which arbitrarily singled out trading stamp companies, but did not apply 
to trading stamps redeemed by a dealer who issued them, was unconsti- 
tutional. Sperry and Hutchinson Co. v. Hoegh, 65 N.W. 2d 410 (Iowa) 
1954. Our conclusion must necessarily be that L.B. 353 as it now appears 
would be unconstitutional. 


March 4, 1955 
CONSTITUTIONAL LAW 


Regulating Trading Stamps by Requiring Their Value Be Added 
To Selling Price 


Dear Senator: 


At your request we have considered the provisions contained in 
L.B. 484, This bill in effect adds to the definition of cost to the retailer 
contained in section 59-1202, R.R.S. 1943, cash discounts and the redeem- 
able value of trading stamps. The effect is a mandatory provision that 
such discounts and the value of such stamps will actually be added to 
the sale value of the merchandise involved, and those using such stamps 
will necessarily be required to place their minimum charge to the 
customer at a price higher than those not using such stamps. 


It may be that the effect of this provision is actually to prohibit 
the use of such stamps via making their use impractical. If so, this 
law would be subject to the objections contained in the discussions of 
L.B. 353 and L.B. 342. 


We believe the controlling consideration of this proposal is whether 
or not the legislature has properly defined ‘“‘cost to the retailer” by 
adding some feature which is not actually a cost and which might be 
considered arbitrary and not pertaining to the subject involved. 


In Molar, McPherrin & Judd v. Smith, 127 Neb. 424, our court held 
that our legislature does have the power and authority to define words 
used in an act for the purpose of clarifying the meaning and purpose 
of the act involved. The court further held that this power is limited to 
a reasonable construction. A definition cannot be used to nullify and 
circumvent provisions of the constitution by defining terms in an arbi- 
trary, wrongful and improper manner which are not in accord with 
standard dictionaries and common usage. 


We do not believe it is proper here to state whether or not cash 
discounts and trading stamps should be properly classed as a cost of 
merchandise involved in the unfair sales act. However, we invite your 
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atention to the fact that this bill has been in effect for several years and 
that at the time of the original enactment this factor was not considered 
as a proper measure of the cost of goods. It would therefore appear at 
least questionable whether at this time and under the circumstances 
involved it could be properly said that it has now become a proper 
consideration. 


For the reasons given herein we believe that there is a serious 
question involved as to the constitutionality of the proposed measure. 


March 5, 1955 
ELECTIONS 
Proposed Law Binding Delegates to National Political Conventions 
Dear Senator: 


You have asked this office what effect Legislative Bill 380 would 
have if enacted. 


This bill provides in part that the Secretary of State shall not print 
on the primary ballot the name of any candidate for delegate to the 
national political convention unless (1) the candidate files a statement 
naming the person he favors as nominee of his party for President of 
the United States, and (2) the name of the person he favors as nominee 
of his party for President is on the presidential preference primary 
ballot of his party. 


One of the duties of this office is to give an opinion upon all 
questions of law submitted by certain officers. An opinion as to the 
effect of the bill under discussion involves not only questions of law, 
but an ability to foresee future political circumstances. This ability is 
somewhat beyond the power of the Department of Justice, but, never- 
theless, in our explanation of this bill, we shall try to correlate its 
provisions with situations which may develop if this bill should become 
law. 


In the first place, it appears obvious that if there should be no name 
entered on the presidential preference primary ballot of a party, then 
there would be no delegates from Nebraska to the national political 
convention of that party. 


Also, if the name of a person is entered on the presidential prefer- 
ence primary ballot of a party, and this person receives the entire vote 
of his party in the primary, there will be no delegates from Nebraska 
at the national convention supporting this candidate if no delegate has 
filed a statement naming this person as the one he favored as nominee 
for President. 


These two examples may never happen, but they are possible if 
Legislative Bill 380 is enacted. There are also other possible situations 
which may develop. 


Assume that the name of Wayne Morse appears on the presidential 
preference primary ballot of the Republican party, and that no other 
name appears. The only delegates who can be elected to the national 
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convention of the Republican party are those who have filed a statement 
to support this candidate. Those delegates from Nebraska who are 
pledged to Morse and who are elected must vote at the national conven- 
tion for Senator Morse as long as he shall be gaining votes, or until 
he gives notice of the withdrawal of his candidacy. If these Nebraska 
delegates should otherwise change their vote, they are disqualified as 
delegates. In such a situation all of the delegates from the other states 
and territories may be voting for the renomination of President Hisen- 
hower, but all of the Nebraska delegates must continue their support 
for Senator Morse. 


Or suppose that the names of President Eisenhower and of Senator 
Morse are the only two names on the presidential preference primary 
ballot of the Republican ballot. Assume also that a total of 200,000 
ballots are cast for the Republican candidates, with 190,000 for President 
Hisenhower and 10,000 for Morse. In such a case, if the national commit- 
tee should permit 20 delegates from Nebraska, President Eisenhower 
would be entitled to 19 and Senator Morse to 1. However, if there are 
only 10 delegates who had filed statements favoring President Hisen- 
hower as the nominee, there could be only 10 delegates from Nebraska 
supporting the President. If one delegate candidate favored Morse, then 
Eisenhower would have 10 delegates and Morse would have 1 from 
Nebraska. In such an event, Nebraska could lose the voting strength of 
9 delegates. 


It may be that the discussion in this letter involves elements of 
political prophecy. May we again point out that this office does not 
claim any powers of political prognostication. However, in answering 
your question requesting an analysis of Legislative Bill 380 we have tried 
to present situations which could develop if this bill is enacted. 


March 14, 1955 
CONSTITUTIONAL LAW 


Proposal to Create New Board to Handle Some Functions 
of Tax Commissioner 


Dear Senator: 


You have inquired as to the constitutionality of L.B. 440. In general, 
that bill would provide for the creation of a State Board of Tax Review 
and for the transfer of certain powers and duties from the Tax Com- 
missioner and from the State Board of Equalization and Assessment to 
the newly created Board. For example, Section 1 of the bill provides 
that: 


«* * * The Board (of Tax Review and Adjustment) shall have 


power to review and equalize assessments of property for taxation 
x RD 


Section 6 goes on to provide that the Tax Commissioner shall be 
secretary of the Board, “but shall have no vote in the deliberations of 
the board.” 


We are of the opinion that proposals such as are contained in L.B. 
440 which would operate to transfer powers and jurisdiction from the 
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Tax Commissioner and from the State Board of Equalization and Assess- 
ment, would be in conflict with Section 28 of Article IV of the Nebraska 
Constitution, That section provides: 


“A Tax Commissioner shall be appointed by the Governor with 
the advice and consent of the senate. He shall have jurisdiction over 
the administration of the revenue laws of the state, and together 
with the Governor, Secretary of State, State Auditor and State 
Treasurer shall have power to review and equalize assessments of 
property for taxation within the state. He shall have such other 
powers and perform such other duties as the Legislature may 
provide. His term of office and compensation shall be as provided 
by law.” 


We submit that our conclusion is fully supported by the language 
of our Supreme Court in State v. Odd Fellows Hall Association, 123 Neb. 
440. In that case the Court reviewed the above quoted section of the 
Constitution, with special reference to that part of the section which 
provides that the Tax Commissioner “shall have jurisdiction” over admin- 
istration of the revenue laws. It was pointed out that the words “shall 
have jurisdiction” have a definite and established meaning in this state, 
and the Court implied that this language in the Constitution was self- 
executing without the necessity of legislative enactment to give the Tax 
Comimssioner such jurisdiction. We quote from the opinion: 


«t * * Indeed, this court has long been committed to the view 
that the terms of the constitutional provision that ‘the district courts 
shall have both chancery and common law jurisdiction’ are not only 
definite, but are self-executing. * * * * And that under them district 
courts have constitutional equity jurisdiction which may be exercised 
without legislative enactment. * * * * And is beyond the power of 
the legislature to limit or control. * * * * It is obvious that the 
words, ‘He shall have jurisdiction over the administration of the 
revenue laws of the state,’ are just as definite, complete, and certain, 
with respect to the subject-matter to which they relate, as the 
words, ‘The district courts shall have both chancery and common law 
jurisdiction.’ Both are addressed to courts, not legislatures. * * * * 
Nothing appears in either provision that indicates that the matter 
is referred to the legislature for further action. * * * *.” 


Our conclusion as to the unconstitutionality of L.B. 440 is further 
supported by the proceedings of the 1920 Constitutional Convention 
(pp. 834 and 1069), and by State v. Ramsey, 151 Neb. 333, where the 
Court held that the Legislature had no power to divest the State Railway 
Commission of its constitutional jurisdiction to regulate and control 
common carriers by air by transferring it to another body or jurisdiction. 


March 15, 1955 
TAXATION 
Use Tax on Heavy Trucks—Whether Reasonable to Exempt Light Trucks 
Dear Senator: 


You have inquired as to the validity of L.B. 362, and particularly 
that part thereof which exempts from the provisions of this proposed 
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legislation trucks licensed to transport less than ten tons, and buses 
weighing less than 28,000 pounds. 


L.B. 362 provides for a highway use tax on trucks carrying ten or 
more tons and on buses weighing more than 28,000. The tax is based 
on the graduated scale providing for a tax per mile of 1.9 cents up to 
6.1 cents with certain other variations. Buses which would be affected 
by this bill would pay a use tax of two cents per mile. 


The Supreme Court of the United States has said that the imposi- 
tion of such taxes for road purposes does not violate the commerce 
clause of the federal constitution providing that such taxes do not dis- 
criminate against interstate commerce in favor of intrastate commerce, 
and provided further that such tax is not imposed for the privilege of 
doing interstate business, but is for the purpose of seeking contribution 
for road construction and administration, and provided further that the 
tax does not exceed a fair compensation to the state for the privilege 
of using the highways. Capitol Greyhound Lines v. Brice, 339 U.S. 542. 


Our court has said that a registration fee for road purposes is 
valid providing that the fee charged is not exorbitant or unduly burden- 
some, and providing that it does not amount to more than a fair compen- 
sation for use of the facilities provided for those operating motor vehicles 
over our highways. Peterson v. Department of Public Works, 120 Neb. 
517. 


The Supreme Court of the United States has further stated in Inter- 
state Buses Corporation v. Blodgett, 276 U.S. 245, that no objection can 
be made on constitutional grounds to a state statute which imposed 
more types of taxes on interstate commerce than those imposed on intra- 
state commerce. The court stated that no discrimination is shown in 
such cases unless the one objecting to the added tax can show that it 
falls with “disproportionate economic weight on it.” It was further held 
that “it was for the appellant to show that the aggregate charge bears 
no reasonable relation to the privilege granted.” This case involved a 
mileage tax on those engaged in the interstate commerce which was not 
applicable to those engaged in intrastate commerce. 


The state of Kansas adopted a ton mile tax and certain classes of 
motor vehicles were exempt, namely, those operating within a city or 
village, those operating within twenty-five miles thereof, those carrying 
their own livestock and farm products to market, and those transporting 
children to and from school. In holding that the exemption did not 
constitute discrimination the court stated: 


“* * * The legislature in making its classification was entitled 
to consider frequency and character of use and to adapt its regu- 
lations to the classes of operations, which by reason of their habitual 
and constant use of the highways brought about the conditions 
making regulation imperative and created the necessity for the 
imposition of a tax for maintenance and reconstruction. * * *” 


We are unable to determine where any court has actually stated 
that a ton mile tax is valid or invalid where the tax does not become 
effective on vehicles carrying less than a determined number of pounds, 
or where the weight of the vehicle is less than a stated weight. The 
state of Ohio adopted a graduated ton mile tax which applied only 
to vehicles with three or more axles which of course would be comparable 
to a weight exemption. The validity of this law was involved in Alger v. 
Peck, 119 F.S. 812, but the court there held that the federal courts did 
not have jurisdiction inasmuch as there was a proper remedy available 
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in the state courts of Ohio. This holding was affirmed in 347 U.S. 983. 
The state of Colorado in 1954 adopted a ton mile tax provision with 
exemptions up to 8500 pounds and with certain other exemptions, but 
the validity of these exemptions has not as yet been before the courts. 


The courts in general have upheld the constitutionality of all fees and 
taxes imposed on motor vehicles for the purpose of raising revenue for 
highway purposes. Annotation 115 A.L.R. 1105. As a general proposition 
it can be said that the validity of such legislation is not determined by 
the formula or method used in raising the needed revenue, but is to be 
judged by the result of the tax imposed. 


With these authorities in mind it appears that the validity of the 
exemptions contained in L.B. 362 would depend to a great extent on the 
determination of certain facts which of course we do not have and would 
be unable to express an opinion on. If it can be said that vehicles included 
in the exemptions in this bill already pay their fair proportion of road 
revenue, and if it can be further determined that those vehicles of a 
greater weight or capacity do not pay their proportionate share at this 
time, it would be difficult to say that the exemption leads to discrimina- 
tion between those affected and those exempt. If, as a matter of fact, 
it can be determined, and is determined by the legislature, that those 
vehicles of greater capacity and of greater weight cause greater damage 
to the highways than those vehicles which are exempt, and if the use 
of the highways by such vehicles requires the construction of more 
expensive highways, then it would also be true that the owners of such 
vehicles might not be able to show that “the aggregate charge bears no 
reasonable relation to the privilege granted.” 


This bill makes a further exemption by providing that the mile tax 
shall be imposed only on the miles exceeding 16,000 traveled each year 
by each vehicle. We believe the rules governing the other exemptions 
pertaining to weight and capacity heretofore discussed would apply also 
to this exemption. 


Your particular attention is directed to Section 8 of L.B. 362 which 
provides in effect that the failure to pay the tax when due for which a 
permit has been issued will result in a cancellation of the permit “and 
all rights to operate such vehicle thereunder.” If this provision is 
intended as a means of prohibiting an interstate carrier from using the 
highways of this state for violation of any of the provisions of this law it 
would probably be unconstitutional. The recent case of Castle v. Hayes, 
released by the Supreme Court of the United States in December, 1954, 
involved an Ilinois statute. It was there held that the federal motor 
carriers act prohibits a state from suspending the right of an interstate 
carrier to use the state’s highways for interstate transportation of goods 
for violation of any of the highway laws of such state. The court stated 
that this in effect resulted in a state cancelling a permit issued under 
federal authority, and that such action was invalid. The court determined 
that any action taken by the state for violation of its regulations should 
be in the form of criminal prosecution or fines. 


Your attention is further directed to Section 10 of the act. Provision 
is made for a penalty payment of twenty-five dollars per day for default 
in the payment of the tax. Further provision is made for collection of 
this penalty by the Department of Roads and Irrigation. It may be that 
this section is subject to the objection that the manner of collection is 
not provided, and for the further reason that it is not clear whether this 
is meant to be a penalty for a misdemeanor or whether it is only a civil 
remedy. 
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March 16, 1955 
FEES AND SALARIES 
Additional Duties as Basis for Salary Increase 


Dear Senator: 


As two of the introducers of Legislative Bill 413, you have asked if 
the enactment of the bill, in its present form, will permit an increase 
in the salary of the present State Engineer. 


This bill provides in substance that the State Engineer is to be 
appointed consulting engineer for the State Capitol, that he shall render 
professional engineering advice and consulting engineering services to 
the Governor regarding the Governor’s duties as custodian of the State 
Capitol, that he shall have authority to employ professional personnel 
to carry out these duties, and that for these services, he shall receive an 
annual salary to be fixed by the Governor. 


By the provisions of section 81-103, R.S. Supp., 1953, the salary of 
the State Engineer is fixed by the Legislature at $8,500.00, pursuant to 
the provisions of Article IV, section 25, of the Constitution of Nebraska. 
The State Engineer is an executive officer named as the head of the 
Department of Roads and Irrigation under the provisions of section 
81-102, R.S. Supp., 1953, and has a fixed and definite term within the 
purview of Article III, section 19 of the Constitution, which provides 
that the compensation of a public officer shall not be increased or dimin- 
ished during his term of office. See, section 81-109, R.S. Supp., 1953, and 
State ex rel. Laughlin v. Johnson, 156 Neb. 671, 57 N.W. 2d 531. The 
obvious conclusion is that the enactment of Legislative Bill in its present 
form will not permit an increase in the salary of the present State 
Engineer during his term, unless this bill prescribes new duties for the 
office which do not come within the regular duties or are not germane 
to the present duties of the State Engineer. See, Mehrens v. Bauman, 120 
Neb. 231 N.W. 701. 


We believe that Legislative Bill 413 delegates new duties to the 
office of State Engineer. Under the provisions of section 81-701, it is 
the duty of the Department of Roads and Irrigation to supervise all of 
the state’s building or construction work which is not vested in any other 
department. In view of this language, it becomes necessary to determine 
whether any other department is vested with statutory authority as to 
other state construction work, and it is apparent that another depart- 
ment has such authority, as provided in sections 72-803 and 72-804, R.R.S. 
1943. Section 72-803, R.R.S. 1943, creates a Department of Inspection 
and Supervision of Construction and Repair of Public Buildings for the 
State of Nebraska. Section 72-804, R.R.S. 1943, provides that the 
Governor is made inspector and supervisor of construction and repair 
of all public buildings in this state. The duty of construction and repair 
of public buildings is therefore not a duty presently assigned to the 
Department of Roads and Irrigation by statute, and to the exent that 
such a duty is imposed upon the State Engineer by Legislative Bill 413, 
it is a new duty not within his regular duties. However, section 72-716, 
R.R.S. 1943, makes the State Engineer a member of the State Building 
Commission, and it is the duty of this commission to supervise the 
repairs and improvements of the capitol costing in excess of ten thousand 
dollars and approve contracts therefor, and to employ professional per- 
sonnel for this purpose. 
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It appears therefore, that all of the duties set forth in section 1 and 
2 of Legislative Bill 413 are new duties for the State Engineer and are 
not germane to his present duties, with the exception that as a member 
of the State Building Commission it is his duty to supervise the repairs 
and improvements of the capitol costing in excess of ten thousand 
dollars. 


The only remaining question is whether the State Engineer can 
legally be paid for two official positions. The right of a public official 
to render services in different capacities, and to receive compensation 
therefor, when these servics are not incompatible, either by common law 
or by statute, has long been recognized in this state. See, Cornell v. 
Irvine, 58 Neb. 657, 77 N.W. 114; Report of the Attorney General, 1947- 
1948, p. 592. For example, the following officers receive additional 
compensation for additional services at this time; Tax Commissioner, 
members of the Board of Control, Director of Department of Agriculture 
and Inspection, and Commissioner of Labor. 


In our opinion, the enactment of Legislative Bill 413 will permit an 
increase in the salary of the present State Engineer, in the discretion 
of the Governor. 


March 16, 1955 
TAXATION—COUNTY BOARD STATUTES—SCHOOLS 
Analysis of Bill on Power of County Board to Fix School District Levy 


Dear Senator: 


You have asked if Legislative Bill 422, as presently amended, 
delegates power to the county board of equalization so that it is thereby 
authorized to determine what money shall be spent for the operation 
and maintenance of schools. In our opinion, this bill does not delegate 
such power. 


In an opinion given on April 28, 1954, to the Kimball County 
Attorney (Report of Attorney General, 1953-54, p. 388), it was said that 
the county board of equalization has no authority to question the cost 
of operating a school for the school year, since it is not the master of 
the affairs of a school district. However, it is the duty of the county 
board of equalization to determine what part of the money needed by 
the school district to operate a school for the year must be raised by 
taxation and what levy will be sufficient for this purpose. We pointed 
out in this opinion, a copy of which is enclosed, that a school district 
does not have authority to build a surplus without need therefor by the 
collection of taxes for the operating expenses of a school, and the county 
board of equalization is not authorized to make a levy for such a surplus. 


It appears that Legislative Bill 422 supplements present law, as 
noted in this opinion. The school board remains the master of the affairs 
of a school district, and the county board of equalization has the 
authority to determine what part of the money needed by the school 
district to operate and maintain a school must be raised by taxation and 
what levy will be sufficient for this purpose. It appears that the purpose 
of this bill is to supply the county board of equalization with more 
information so that the levy for school purposes will not be illegal. 
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March 23, 1955 
CONSTITUTIONAL LAW—COURTS 


Proposed Bill Setting Up Juvenile Courts as Destroying Uniformity 
of Jurisdiction 


Dear Senator: 


You have asked this office for an opinion with reference to a 
proposed bill which provides for the establishment of a juvenile court 
in counties having a population in excess of 100,000. 


In an analysis of this proposed legislation, it is important to note 
certain provisions of the Constitution of Nebraska concerning the courts. 
Article III, section 18, reads, in part, as follows: 


“The Legislature shall not pass any local or special laws in any 
of the following cases, that is to say: 


ese Fe KE 
“Regulating the practice of Courts of Justice. 
eee REE 


“Granting to any * * * individual, any special or exclusive 
privileges, immunity, or franchise whatever. In all other cases where 
a general law can be made applicable no special law shall be 
enacted.” 


Article V, section 9, provides that the district courts shall have both 
chancery and common law jurisdiction, and such other jurisdiction as 
the Legislature may provide. 


In Lacey v. Zeigler, 98 Neb. 730, 154 N.W. 243 and State v. Barney, 
133 Neb. 676, 276 N.W. 676, it was held that the jurisdiction conferred 
upon the district courts by the terms of the Constitution is beyond the 
power of the legislature to limit or control, and that the legislature 
cannot limit or take from the district courts their broad and general 
jurisdiction which the Constitution has conferred upon them. 


In view of the above-cited constitutional provisions, and the cases 
construing them, we find that certain portions of the proposed bill are 
objectionable. 


At the present time, the district courts of Douglas and Lancaster 
counties are the juvenile courts in these counties. The district courts 
have chancery jurisdiction conferred by the Constitution. The bill sets 
up a new juvenile court in each of these counties, with chancery juris- 
diction. In Article VI, section 20, paragraph 3 of the bill it is provided 
that the proposed juvenile courts shall have jurisdiction to hear and 
determine all cases for divorce or separate maintenance in which the 
custody of children is involved. The district courts now have jurisdiction 
in such cases, and our Supreme Court has said that this chancery juris- 
diction is an exclusive and pre-eminent equity jurisdiction which cannot 
be limited or controlled. 


The bill also confers upon the proposed juvenile courts exclusive 
jurisdiction over any person less than eighteen years old, who is living 
or found within the county where a juvenile court is situated, when this 
person is alleged to have violated the law, regardless of where the 
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violation occurred. It is also provided in this bill if during the pendency 
of a criminal charge against any minor in any other court it shall be 
ascertained that the minor was under the age of eighteen years at the 
time of committing the alleged offense, it shall be the duty of such court 
forthwith to transfer the case to the juvenile court. If the person under 
eighteen is sixteen years of age or older, and charged with a felony, the 
juvenile court may in its discretion certify such person to a court having 
trial jurisdiction for proper criminal proceedings. These provisions are 
not in accordance with the law of this state at the present time, and if 
the bill were enacted, jurisdiction of the courts in Lancaster and Douglas 
counties would be much different from that of the courts of the other 
91 counties. For example, in State v. McCoy, 145 Neb. 750, 18 N.W. 2d 
101, the court said that a county attorney is not limited by the present 
juvenile Court Act in any way in his duty to file proper complaints 
against wrongdoers and prosecute the same. The court said: 


‘« # * While we are inclined to the view that the juvenile court 
of each county in the state has a broad discretion in the handling 
of all cases involving dependent, neglected and delinquent minors, 
however, other courts also have concurrent jurisdiction under the 
general criminal laws of our state, and complaints can properly 
be brought before all such courts by the county attorney.” 


For example, in Turpit v. State, 154 Neb. 385, 48 N.W. 2d 83, the 
Supreme Court affirmed the judgment of the trial court, in which the 
defendant was sentenced to one year and three months in the State 
Penitentiary. The court’s opinion shows that the defendant was 14 years 
old when he shot his 18 year old friend, causing his friend’s almost 
instant death. The defendant was found guilty of manslaughter. When 
the defendant was 14 and 15 years old, he was charged with a felony, 
tried, found guilty, and sentenced to the penitentiary. The court con- 
cluded that there was no prejudicial error in the record. 


Under the proposed bill, this could not happen to a person under 
sixteen in Douglas and Lancaster counties. Article V, section 19, provides 
that the jurisdiction and power of all courts of the same class shall be 
uniform. To the degree that the proposed bill destroys this uniformity, 
we believe it is unconstitutional. 


Generally, this bill goes beyond setting up a special type of court 
in Douglas and Lancaster counties, by making a special class out of the 
children living in, found in, or charged with a crime in those counties 
We believe that this constitutes the type of class legislation prohibited 
by our Constitution. In addition it may be pointed out that this bill 
attempts to limit the jurisdiction of the district court of the fourth 
judicial district in only one of the three counties of that district, and 
thereby also attempts special legislation. 


March 28, 1955 
CONSTITUTIONAL LAW 


Freedom of the Press as Affected by Bill Placing Conditions 
on Acceptance of Political Advertising 


Dear Senator: 
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You have inquired as to the constitutionality of L.B. 475. Section 
1 of the act is a definition section, so we turn first to section 2 and 3, 
which can be considered together. These sections contain restrictions 
and conditions upon the acceptance and nonacceptance of political adver- 
tising by newspapers. We are of the opinion that the provisions of 
sections 2 and 3 cannot be made the basis for a criminal prosecution 
and impair the right of contract and are unconstitutional. Cases on the 
subject are collected in 87 A.L.R. 975, the general holding being that a 
newspaper has a right to refuse to publish any advertisement as it may 
see fit, even though the advertisement is a proper one. Hompes v. Good- 
rich Co., 137 Neb. 84, 288 N.W. 367, although not involving a newspaper, 
indicates that Nebraska would follow a similar rule, for the Court there 
said: 


“A person may do business with whomsoever he desires. He may 
likewise refuse business relations with any person whomsoever, 
whether the refusal is based on reason, whim or prejudice.” 


Section 4 of the act, with the proposed amendment, would provide 
as follows: 


“Any newspaper of general circulation attempting to influence 
the election or the defeat of any legally qualified candidate in any 
primary, special, or general election, municipal, county, state, or 
national, by comparing his qualifications editorially or otherwise, 
with those of any other legally qualified candidate for the same 
office (1) must publish such comparison at least fifteen days before 
the election is to take place, except as to acts, statements or con- 
ducts of the candidate occurring within the fifteen days prior to the 
election, and (2) may not refuse to accept any political advertising 
from any such legally qualified candidate who has been the subject 
of such comparison by the newspaper.” 


It is obviously of the greatest importance to test the above section 
against constitutional provisions relating to freedom of the press. Section 
5 of Article I of the Nebraska Constitution provides: 


“Every person may freely speak, write and publish on all sub- 
jects, being responsible for the abuse of that liberty; and in all trials 
for libel, both civil and criminal, the truth when published with good 
motives, and for justifiable ends, shall be a sufficient defense.” 


In connection with this phase of the discussion it is also necessary 
to set out the following provisions from the Constitution of the United 
States: 


“Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people peace- 
ably to assemble, and to petition the Government for a redress of 
grievances.” (First Amendment). 


“& * * No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws. * * * *.” (From 
Fourteenth Amendment) 


The First Amendment to the Constitution of the United States is 
included even though it does not contain a direct restriction on the 
individual states, for the reason that it is held that the states are pre- 
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cluded from abridging the freedom of speech or of the press by force 
of the due process clause of the Fourteenth Amendment. (Grosjean v. 
American Press Co., 297 U.S. 233, 80 L.Ed. 660; Thornhill v. Alabama, 
310 U.S. 88, 84 L.Ed. 1093.) 


A mere reading of constitutional provisions relating to freedom 
of the press leaves the impression that they are clear and could require 
little or no interpretation. However, the attempt to analyze a particular 
situation in the light of those provisions reveals the difficulties involved. 
This same thought is better expresesd in West Virginia State Board v. 
Barnette, 319 U.S. 624, 87 L. Ed. 1628: 


“* * * the task of translating the majestic generalities of the 
Bill of Rights, conceived as part of the pattern of liberal govern- 
ment in the eighteenth century, into concrete restraints on officials 
dealing with the problems of the twentieth century, is one to disturb 
self-confidence.” 


A reading of the many cases involving discussions on the funda- 
mental right of freedom of speech and of the press leads to the conclusion 
that one of the primary considerations in testing the constitutionality 
of restrictions on those rights, is to determine the object or purpose 
which is sought to be attained by imposition of the restriction. So it 
may be well to first examine section 4 of the proposed bill to determine 
its objective, before proceeding to a discussion of the legal principles 
involved. 


Section 4 deals with attempts to influence political races by means 
of comparison of the qualifications of candidates, editorially or other- 
wise, and requires in such situations that newspapers publish the com- 
parisons at least 15 days prior to the election, and compels acceptance 
of political advertising on behalf of candidates subjected to the compar- 
isons. Referring to the preamble to L. B. 475, we believe that the 
objective of section 4 is to be found in the language relating to such 
comparisons wherein it is said that, “by delaying its release until 
immediately before the election, the injured candidate is prevented from 
defending himself and the perpetration of the fraud on the electorate 
is assured.” 


We believe it can be agreed that the United States Supreme Court 
has not laid down a clear guide which can be applied to possible infringe- 
ments of freedom of the press, so we know of no better way to proceed 
than to set forth quotations from majority opinions of the Court where 
freedoms protected by the First Amendment have been involved. We 
turn first to West Virginia Board v. Barnette, supra: 


«*« * * The right of a State to regulate, for example, a public 
utility may well include, so far as the due process test is concerned, 
power to impose all of the restrictions which a legislature may have 
a ‘rational basis’ for adopting. But freedoms of speech and of press, 
of assembly, and of worship may not be infringed on such slender 
grounds, They are susceptible of restrictions only to prevent grave 
and immediate danger to interests which the state may lawfully 
protect, = * *,” 


From Grosjean v. American Press Co., cited above: 


“Judge Cooley has laid down the test to be applied—‘The evils 
to be prevented were not the censorship of the press merely, but 
any action of the government by means of which it might prevent 
such free and general discussion of public matters as seems abso- 
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lutely essential to prepare the people for an intelligent exercise of 
their rights as citizens.’ 2 Cooley, Const. Lim. 8th ed. p. 886.” 


Thornhill v. Alabama, 310 U.S. 88, 84. L.Ed. 1093: 


“The freedom of speech and of the press guaranteed by the 
Constitution embraces at least the liberty to discuss publicly and 
truthfully all matters of public concern without previous restraint 
or fear of subsequent punishment. * * *.” 


Bridges v. California, and Times-Mirror Co. v. Superior Court, 314 
U.S. 252, 86 L.Ed. 192: 


“Moreover, the likelihood, however great, that a substantive 
evil will result cannot alone justify a restriction upon freedom of 
speech or the press. The evil itself must be ‘substantial,’ Brandeis 
Jr., concurring in Whitney v. California, 274 U.S. 374, 71 L.Ed. 1105, 
47 S.Ct. 641; it must be ‘serious’, * * *. And even the expression of 
‘legislative preference or beliefs’ cannot transform minor matters of 
public inconvenience or annoyance into substantive evils of suffi- 
cient weight to warrant the curtailment of liberty of expression. 
Schneider v. Irvington, 308 U.S. 147, 161, 84 L.Ed. 155, 164, 60 
S.Ct. 146. 


“What finally emerges from the ‘clear and present danger’ cases 
is a working principle that the substantive evil must be extremely 
serious and the degree of imminence extremely high before utter- 
ances can be punished. Those cases do not purport to mark the 
furthermost constitutional boundaries of protected expression, nor 
do we here. They do no more than recognize a minimum compulsion 
of the Bill of Rights. For the First Amendment does not speak 
equivocally. It prohibits any law ‘abridging the freedom of speech 
or of the press.’ It must be taken as a command of the broadest 
scope that explicit language, read in the context of a liberty-loving 
society, will allow.” 


The case of Near v. Minnesota, 283 U.S. 697, 15 L.Ed. 1357, is an- 
other case indicating that freedom of the press extends to freedom from 
punishment after publication in proper cases, as well as to freedom from 
previous restraint. 


Although Baumgartner v. U.S., 322 U.S. 665, 88 L.Ed. 1525, is not 
determinative of the present situation, we do find the Supreme Court 
making this observation: 


“* * * One of the prerogatives of American citizenship is the 
right to criticize public men and measures—and that means not 
only informed and responsible criticism but the freedom to speak 
foolishly and without moderation. Our trust in the good sense of 
the people on deliberate reflection goes deep. * * *.” 


Consideration of the complete text of the opinions from which the 
preceding quotations were taken leads to the conclusion that infringe- 
ment of the right of free speech and of freedom of the press will receive 
judicial approval only where some clear abuse exists, which is injurious 
to the public as a whole, and which is of such a nature that control 
of the abuse is deemed more essential than the encroachment on consti- 
tutional rights necessary for such control. Such being the rule, it is 
obvious that definite conclusions as to constitutionality of a particular 
encroachment must necessarily be left for courts of last resort. How- 
ever, we seriously question whether it can be established that the abuse 
which section 4 of the bill seeks to correct is injurious to the public as 
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a whole, and are inclined to the view that those injured are restricted 
in their remedy to civil actions for damages and to the criminal penalties 
authorized by the constitution and found in section 28-440, R.R.S., 1943, 
which provides: 


“Whoever writes, prints or publishes any false and malicious 
libel of or concerning another, or causes or procures any such libel 
to be written or published, shall upon conviction thereof be fined 
in any sum not exceeding five hundred dollars, or be imprisoned in 
the county jail not exceeding six months, or both, and moreover, 
shall be liable to the party injured; Provided, if such libel is pub- 
lished in a newspaper having a general circulation, the person so 
offending shall be punished by imprisonment in the penitentiary not 
less than one year nor more than three years.” 


We have been able to find one case which at first glance would 
lend some support to the validity of section 4 of the bill. That is the 
1934 Florida case of Ex Parte Hawthorne, 156 So. 619, 96 A.L.R. 572, 
which involved a 1913 Florida statute which denounced as an improper 
practice, “the circulation of charges and attacks against candidates 
within eighteen days of a primary election, without a copy of the same 
having been served upon whom the charge or attack is made.” The facts 
of the case were that a radio address attacking a candidate was made 
within the 18-day period, and an information was filed against the 
individual making the address and also against the publisher of the 
newspaper which printed a news story containing a summary of the 
radio address. The Court held that the men were not properly charged 
with an offense and released them, with the statement that the statute 
itself was constitutional, but that the acts committed did not fall within 
the prohibition of the statute. In other words, it can be said that the 
court avoided the constitutional issue of freedom of the press by giving 
the statute a narrow construction. This interpretation is established by 
the following statement appearing in the opinion: 


“The gist of the statute is to be found in its requirement of 
reasonable notice of attacks and charges designed to be put afloat 
for public circulation in a form not likely to be readily found out 
by the attacked candidate. The public forum of the speaker’s plat- 
form and the ordinary medium of the press as a means of editorial 
expression is sufficiently public to make the service of notice of 
charges and attacks made by such ordinary media of publication 
wholly unnecessary. 


“As so construed by us, it has not been made to appear that 
* * * (the statute) is on its face violative of any provision of either 
the state or Federal Constitution on the subject of free speech or 
liberty of the press, nor that its operation is in any wise subversive 
of any one’s constitutional liberty.” 


The Nebraska Supreme Court has had little opportunity to pass on 
questions similar to those presented by section 4 of L.B. 475. There have 
been a number of cases involving libel, and our Court has held our 
newspapers strictly accountable under those laws, but libel actions are 
authorized by the Constitution so the principles discussed in those cases 
are of little help here where the proposed legislation would go beyond 
the basic requirements of a charge of libel and would establish a new 
area of criminal responsibility with respect to newspapers. We have 
found one case which can be said to have some relation to the problem. 
That is State ex rel. Ragan v. Junkin, 85 Neb. 1, where our Court held 
unecnstitutional a statute declaring that candidates for judicial and edu- 
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cational offices shall not be “nominated, indorsed, recommended, cen- 
sured, criticised or referred to in any manner by any political party, 
or any political convention or primary, or at any primary election.” In 
voiding the statute, the Court said: 


«“*« * * Published criticisms of candidates, officers and policies 
are potent factors in the struggle for civic virtue and cannot be 
suppressed by legislative enactment. The privilege of speaking and 
publishing the truth with good motives and for justifiable ends was 
not inserted in the bill of rights by accident. * * *.” 


It is not unlikely that section 4 could be successfully attacked on 
other constitutional grounds, such as that it is special legislation. For 
example, individuals could circulate handbills containing the very same 
information on the eve of election, without violating the statute. All 
means of communication between individuals, except newspapers, are 
exempted from punishment. Television stations could present for the 
view of their audience a printed chart setting forth the comparative 
qualifications of candidates, without violating the law. We doubt that 
immunity from punishment can be established on such a selective basis. 


Most certainly we feel that section 4 of the proposed act would 
conflict with the rule laid down by the United States Supreme Court 
in Winters v. New York, 333 U.S. 507, 92 L.Ed. 840, where a New York 
statute exactly like our own section 28-924, R.R.S., was declared 
unconstitutional: 


“On its face, the subsection here involved violates the rule of 
the Stromberg case, 283 U.S. 359, 75 L.Ed. 1117, 51 S.Ct. 532, 73 
A.L.R. 1484 and Herndon Case, 301 U.S. 242, 81 L.Ed. 1066, 57 S.Ct. 
732, both supra, that statutes which include prohibitions of acts 
fairly within the protection of a free press are void.” 


Certainly a newspaper has the right to publish the fact that a 
candidate has committed a crime, such as embezzlement of funds of the 
very office to which he seeks re-election. But under section 4 of L.B. 
475 a newspaper could not safely publish such information where the 
actual crime occurred prior to the 15-day period, but was not discovered 
until 14 days before the election. 


In summary of all of the foregoing discussion, this office does not 
feel it could successfully defend section 4 from attack on constitutional 
grounds. 


Section 5 of L.B. 475 provides: 


“Any newspaper of general circulation that regularly devotes 
any part of its space to publishing or reproducing the contents, in 
whole or in part, of letters or communications to the newspaper 
(1) must keep the name and address of every author of such letter 
or communication on file for at least one year following the publi- 
cation of any such letter or communication, and (2) must furnish 
the said name and address to anyone requesting such information 
within one year from the date of the publishing or reproducing 
of such letter or communication.” 


We can detect no constituional objection to subsection (1) of the 
above section, requiring newspapers to keep on file the names of writers 
of published letters or communications. However, subsection (2) may 
be somewhat too broad, since it requires the newspaper to reveal the 
names and addresses of such writers to anyone who inquires, regardless 
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of the purpose for which such information is desired. It is true that 
newspapers may under certain circumstances be required to reveal their 
sources of information, but this occurs in judicial proceedings where dis- 
closure is necessary in the interest of furthering justice. (See 102 A.L.R. 
771). But to provide that they shall reveal information given to them 
in confidence to all who ask for it may very well conflict with “the 
right of the people to be secure in their persons, houses, papers, and 
effects against unreasonable searches and seizures.” (Art. I, Sec. 7, 
Constitution of Nebraska). 


March 29, 1955 
TAXATION—CONSTITUTIONAL LAW 
Constitutionality of Proposed “Basic Value” Law 


Dear Senator: 


You have inquired as to the constitutionality of L.B. 148. The bill 
would set up a definition of “basic value” and provide that most classes 
of property would be valued at their basic value, rather than at their 
actual value. 


The general rule is that the assessment and valuation of property, 
as well as the subject of taxation generally, are purely matters for the 
Legislature, whose power in the premises is plenary except as limited 
by the Constitution. (American Province v. Douglas County, 147 Neb. 
485). The principal constitutional provision involved in a statute of this 
type is section 1 of Article VIII, which provides: 


“The necessary revenue of the state and its governmental sub- 
divisions shall be raised by taxation in such manner as the Legis- 
lature may direct. Taxes shall be levied by valuation uniformly and 
proportionately upon all tangible property and franchises, except 
that the Legislature may provide for a different method of taxing 
motor vehicles; * * *, The Legislature may prescribe standards and 
methods for the determination of the value of real or other tangible 
property at uniform and proportionate values. Taxes uniform as to 
class may be levied by valuation upon all other property. Taxes, 
other than property taxes, may be authorized by law. * * *.” 


The language which we have underlined makes it clear that the 
Legislature has the power to prescribe standards and methods for the 
determination of the value of real or other tangible property, but the 
same sentence makes it mandatory that the valuations resulting from 
such standards and methods must be uniform and proportionate. One 
of the leading cases on the subject of uniformity in this state is Homan 
v. Boone County, 141 Neb. 400, in which our Supreme Court held 
unconstituional the following act passed by the 1939 Nebraska 
Legislature: 


“All property in this state, not expressly exempt therefrom, 
shall be subject to taxation, and shall be valued and assessed at its 
actual value. In arriving at the ‘actual value’ of property, as used 
in this Act, there shall be taken into consideration its value in the 
market in the ordinary course of trade and in arriving at the ‘actual 


—355— 


value’ of real property there shall also be taken into consideration 
the proximity of such property to markets, the school facilities and 
other advantages and other facilities afforded by the governmental 
subdivision or subdivisions in which the real property is situated, 
the tax burden upon the real property, and every other element or 
factor affecting the actual value of said real property.” 


You will note that the above statute set up one standard for “prop- 
erty”, and then went on to say that in arriving at the actual value of 
real estate, “there shall also be taken into consideration” various factors 
named in the act. The Court said that this could not be done. Real estate 
and other tangible personal property are within the same class for 
taxation purposes, and you cannot use one standard for valuing real 
estate, and another standard for valuing personal property. 


It is therefore clear that in determining the constitutionality of 
L.B. 148 we get down to a question of fact, and not a question of law. 
That question is whether the factors set up in L.B. 148 are such that 
they can be used to achieve uniformity in valuing all property within 
the class; that is, all real estate and tangible personal property. If the 
factors can be so used, the act is constitutional; if not, the act is uncon- 
stitutional. Because a question of fact is involved, and not of law, we 
know of no way in which we can now say with any degree of certainty 
or finality that the act is either constituional or unconstitutional. The 
final word on this will of course be given by the courts. In the meantime, 
we can only suggest that the best thing to be done is to fully and freely 
discuss the actual working of the proposed bill, and to examine its 
provsions in the light of the many different situations which will be 
faced by the assessors in carrying out the provisions of the law. If the 
members of the Legislature, as individuals, can say from their own 
experience and training that by following the provisions of this bill, 
assessors and boards of equalization can achieve uniformity in valuing 
all real estate and tangible property, then the bill is constitutional. 


April 1, 1955 
CONSTITUTIONAL LAW 
Bill Containing More Than One Subject 


Dear Senator: 


You have asked if your unanimous consent amendment of March 29, 
1955 to Legislative Bill 323 is technically correct. 


Legislative Bill 323 prescribed a uniform schedule of fees and 
charges to be paid to and collected by the Department of Insurance. 
Your amendment changes the amount of capital stock, paid or invested, 
of domestic stock insurance companies organized for the purpose of 
title insurance. At the present time, a domestic stock insurance company 
organized for the purpose of title insurance must have a capital stock, 
actually paid in cash or invested as provided by law, of at least two 
hundred thousand dollars. Your amendment provides that such a com- 
pany must have a capital stock of at least one hundred thousand dollars. 
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In view of the foregoing, it is our opinion that the bill as it now 
stands seeks to accomplish a dual purpose and that it has more than 
one object, and therefore conflicts with that part of Article III, section 
14, of the Constitution of Nebraska, which provides that no bill shall 
contain more than one subject. 


The interpretation of that constitutional prohibition adopted by 
our Supreme Court is found in Van Horn v. State, 46 Neb. 62, 64 N.W. 
365, in which the court said: 


‘s * * We therefore look to the bill itself, to ascertain whether 
or not it contains more than one subject; and, having ascertained 
that it contains but one, then we look to the title, to see if that 
subject is clearly expressed therein. * * * the subject is single so 
long as the act has but a single main purpose and object.” 


It appears that the advisability of providing for certain fees and 
charges to be paid to and collected by the Department of Insurance 
involves one question of public policy, and that the advisability of lower- 
ing the required capital stock of a domestic stock insurance company 
organized for title insurance from two hundred thousand dollars to one 
hundred thousand dollars involves altogether different considerations 
of public policy. Because of this, we turn again to the Van Horn case 
for an explanation of the reason behind the constitutional restriction 
against having more than one subject in a bill: 


“The object of the framers of the constitution was not to 
embarrass legislation by making laws unnecessarily restrictive in 
their scope and operation, and thus greatly multiply their number; 
but it was intended that a proposed measure should stand upon its 
own merits, and that the several members of the legislature should 
be apprised of the purpose of the act, when called upon to support 
or oppose it. In other words, members were prohibited from joining 
two or more bilis together in order that the friends of the several 
bills may combine and pass them. It was never designed to place 
the legislature in a straight jacket and prevent it from passing laws 
having but one object under an appropriate title.” 


Applying the above reasoning to L.B. 323, many senators may 
agree that there should be a uniform schedule of fees and charges to 
be paid to and collected by the Department of Insurance, but they may 
not approve of lowering the capital stock requirements of a title insur- 
ance company from two hundred thousand dollars to one hundred 
thousand dollars. However, in order to enact the uniform schedule of 
fees and charges, these senators would be forced to vote in favor of 
the change in the capital stock requirements. 


In summary, no matter how strongly some of the senators were 
for or against one or the other of the propositions contained in L.B. 323, 
they would be compelled to vote either “yes” or “no” on both features. 
This the constitution forbids. 
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April 4, 1955 
LEGISLATURE 


Extent to Which Bill May Be Amended After Time for Filing Bills 
Has Passed; Legislature Disregarding Its Own Rules 


Dear Senator: 


You have inquired as to the extent that a bill introduced in the 
Legislature may be amended, your question being related to the pro- 
visions of section 3 of Rule 11 of the Rules of the Legislature, which 
states: 


“No bill shall be introduced after the twentieth legislative day, 
except upon recommendation of the Governor, or by a standing 
committee upon the vote of a majority of its members and upon 
the vote of a majority of the elected members of the Legislature.” 


In order to properly answer your question, it is necessary to go 
back to the Constitutions of 1875 and 1920, both of which contained 
provisions relating to limitations on the introduction of bills, as follows: 


“* * * After the expiration of twenty days of the session, no 
bills nor joint resolutions of the nature of bills shall be introduced, 
unless the Governor shall, by special message call the attention of 
the Legislature to the necessity of passing a law on the subject 
matter embraced in the message, and the introduction of bills shall 
be restricted thereto. Provided, that the general appropriation bills 
may be introduced up to and including the fortieth day.” (1920, Art. 
III, Sec. 7; prior to 1913, 40 days were allowed for the introduction 
of all types of bills.) 


In cases arising under the foregoing Constitutional provision, our 
Court made these observations: 


“The legislature has full control over the passage of bills, and 
may amend the same and the title to the same at any time permitted 
by its rules during their progress through the legislature. If the 
amendment is germane to the subject of the original bill, and not 
an evident attempt to evade the constitution, the fact that the time 
limit for new bills has expired is immaterial.” (State v. Ryan, 92 
Neb. 636) 


“Where a bill has been introduced into the legislature within 
the time limited by the Constitution for the introduction of bills, 
amendments which are within the general purpose of the bill may 
be made after that limit has expired.” (Chittenden v. Kibler, 100 
Neb. 756, quoting from State v. Ryan, supra.) 


“When a bill has been introduced in the legislature within the 
time limited by the Constitution for the introduction of bills, amend- 
ments that are germane to the subject-matter of such bill may be 
made after such time limit has expired.” (Pierson v. Faulkner, 134 
Neb. 865) 


In 1934 our Constitution was amended and the provision requiring 
bills to be introduced within the first 20 days was entirely repealed. 
This of course means that the time for introduction of bills is controlled 
solely by the Rules of the Legislature, so it now becomes necessary to 
examine the effect of the passage of a bill in violation of the rules of 
the Legislature. 
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There are no Nebraska cases dealing specifically with this question, 
but the courts appear to be in complete accord as to the effect of 
passage of an act in disregard of legislative rules of procedure. We quote 
from the decisions. 


“The observance of the joint rules of the Legislature by its 
members and officers is a matter entirely within its own control 
and discretion, and is not subject to review by the courts.” (Miller 
v. Oelwein, 136 N.W. 1045, (Iowa)). 


“With the exception of the few mandatory provisions noted, the 
Constitution of Iowa has given the General Assembly a free hand 
in determining its rules of procedure. Whether either Chamber 
strictly observes these rules or waives or suspends them is a matter 
entirely within its own control or discretion, so long as it observes 
the mandatory requirements of the Constitution. If any of these 
requirements (of the Constitution) are covered by its rules, such 
rules must be obeyed, but the observance or non-observance of its 
remaining rules is not subject to review by the courts.” (Carlton v. 
Grimes, 23 N.W. 2nd 883 (Iowa)). 


“We think no court has ever declared an act of the legislature 
void for non-compliance with the rules of procedure made by itself, 
or the respective branches thereof, and which it or they may change 
or suspend at will. If there are any such adjudications, we decline 
to follow them.” (McDonald v. State, 80 Wisc. 407, 50 N.W. 185, 
followed in State v. Board of Regents, 244 N.W. 618). 


“If the Senate failed to observe its own rules when it created 
the committee which reported this bill, that fact cannot affect the 
validity of the act because it is well settled that an act of the Legis- 
lature will not be declared void or invalid for failure of the legis- 
lative body to observe its own rules of procedure. Such rules are 
usually formulated or adopted by the legislative body itself, and the 
observance of these rules is a matter entirely within its control and 
discretion and is not subject to review by the courts as long as 
the legislative action does not violate some constitutional provision.” 
(State v. Gray, 221 La. 868, 60 So. 2nd 466). 


Even in those situations where procedure is provided in the form 
of a statute, rather than as a rule of the legislature, the Supreme Court 
of the United States has held that passage of an act in violation of such 
a statute does not affect the validity of the act: 


“It is also urged that the act was passed without the formality 
required by the Revised Statutes of South Carolina of 1893, in which 
it is declared that no bill for the granting of any privilege or im- 
munity, or for any other prive purpose whatsoever, shall be intro- 
duced or entertained in either house of the general assembly except 
by petition, to be signed by the persons desiring such privileges, 
of which sixty days’ notice shall be given to all persons interested, 
and be published in the newspaper having the largest circulation 
in the county where such privilege is to be enjoyed, once a week for 
three weeks, etc. 


“As this is not a constitutional provision, but a general law 
enacted by the legislature, it may be repealed, amended, or disre- 
garded by the legislature which enacted it. This law was doubtless 
intended as a guide to persons desiring to petition the legislature 
for special privileges, and it would be a good answer to any petition 
for the granting of such privileges that the required notice had not 
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been given; but it is not binding upon any subsequent legislature, 
nor does a noncompliance with it impair or nullify the provisions 
of an act passed without the requirements of such notice.” (Mani- 
gault v. Springs, 199 U.S. 473, 50 L.Ed. 274, 26 S.Ct. 127). 


In conclusion we want to point out that the Nebraska Court accepted 
this statement of the law in State v. Cronin, 72 Neb. 636: 


“If the object of the act as passed is fully expressed in its title, 
the form or status of such title at its introduction, or during any 
of the other stages of legislation before it becomes a law, is imma- 
terial. To hold otherwise would, in many cases, prevent any alter- 
ation or amendment of a bill after its introduction, as, in legislative 
practice, it frequently becomes necessary to amend the title as intro- 
duced in order to conform to changes in the bill.” 


In view of the foregoing it would appear proper to conclude that 
if the legislature chooses to disregard its rules, it may, without affecting 
the validity of the law finally adopted, substantially amend any bill 
before it, so long as the title finally adopted clearly expresses the subject 
of the enactment. 


April 19, 1955 
CONSTITUTIONAL LAW 


Delegation of Power to Make Rules, and Provide Criminal Sanction 
for Violation Thereof 


Dear Senator: 


You have inquired whether the Legislature may constitutionally 
delegate to a political subdivision the authority to enact rules and regu- 
lations, and to provide a criminal penalty for violation of such rules 
and regulations. Your question has special reference to L.B. 497, concern- 
ing which previous correspondence was made available to you on 
January 27. 


We think it beyond question that the Legislature may constitu- 
tionally provide a criminal sanction for the violation of the rules and 
regulations which it may empower administrative authorities to enact. 
Although the Nebraska court has not had an opportunity to pass on 
that precise question, there is a long line of decisions from both the 
United States Supreme Court and the courts of other states sustaining 
the possession we have expressed. Our court has said: 


“* # *® A legislative enactment may properly confer general 
powers upon an administrative agency and delegate to the agency 
the power to make rules and regulations covering the details of the 
legislative purpose. The courts generally hold such rules to be valid 
except where they are not germane to the purposes of the act, or 
where they are unreasonable and arbitrary. * * *” (Board of Regents 
v. County of Lancaster, 154 Neb. 398, 48 N.W. 2d 221) 


In view of the foregoing, it would seem clear that as to this aspect 


of L.B. 497 there is no question of constitutionality, but purely a question 
of policy, to be decided by the Legislature; that is, the Legislature must 
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determine whether the rule-making power should be extended to this 
political subdivision and if it is so extended whether violation of such 
rules and regulations shall be deemed a criminal act. 


For your information we want to point out that the Legislature has 
on a number of previous occasions made similar provisions with respect 
to other political subdivisions for example, the Legislature has made 
this provision with reference to the Metropolitan Utilities District: 


“Any person who shall willfully interfere with or obstruct any 
employee of the metropolitan water district in the discharge of his 
duties, or who shall willfully tamper with or injure said water plant, 
or the pipes, apparatus or any service connected therewith, or who 
shall change or alter the plumbing or connection between the water 
meter and service main affording the water supply without secur- 
ing a permit, as required by the rules and regulations of the board 
of directors, shall be deemed guilty of a misdemeanor, and shall 
upon conviction thereof be punished by a fine of not over one 
hundred dollars or imprisonment in the county jail for not over sixty 
days, or both such fine and imprisonment.” (Section 14-1019, R.R.S. 
1943) 


Another example appears in Section 14-415, R.R.S. dealing with 
zoning regulations of cities of the metropolitan class. Another example 
is found in Section 3-330 R.R.S. dealing with violations of regulations 
in connection with airport zoning. There are, of course, many examples 
where state agencies have been given the power to make rules and 
regulations, and a criminal penalty provided for their violation, 


April 25, 1955 
LEGISLATURE 


Authority of Chairman of Judiciary Committee to Sign Bills in Absence 
of Governor and Lt, Governor 


Dear Senator: 


You have pointed out that both the Governor and the Speaker of 
the Legislature are out of the state and that the Lieutenant Governor 
is acting as Governor, and you inquire as to your right to affix your 
signature to bills passed by the legislature in your capacity as presiding 
officer, a duty which falls upon you by virtue of Section 2 of Rule 2 
of the Nebraska legislature. 


It is our opinion that no bills should be signed while the present 
state of facts continues. Section 10 of Article III of our Constitution 
provides for a Speaker who shall “preside when the Lieutenant Gov- 
ernor shall be absent, incapacitated, or shall act as Governor.” Section 14 
of Article III then provides that: “The Lieutenant Governor, or the 
Speaker if acting as presiding officer, shall sign, in the presence of the 
Legislature while the same is in session and capable of transacting 
business, all bills and resolutions passed by the Legislature.” 


Since the Constitution requires that the Lieutenant Governor act as 
Governor while the latter officer is absent from the state and provides 
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that the Speaker shall preside over the legislature when the Lieutenant 
Governor is acting in the capacity of Governor, and since it only author- 
izes the Lieutenant Governor or the Speaker to sign bills and resolu- 
tions, there just is no one available to sign the bills. 


We therefore advise that all bills which have been passed should 
be held by the legislature until the return of either the Governor or the 
Speaker. We also want to point out that there is no time limit within 
which bills must be presented to the Governor after their passage by 
the legislature. 


April 26, 1955 
LEGISLATURE 


Authority of Chairman of Judiciary Committee to Sign Bills 
in Absence of Governor and Lt. Governor 


Dear Senator: 


Some question has been raised concerning our letter to you of 
April 25 in which we expressed the opinion that no bills should be signed 
by the legislature during the absence of both the Speaker and the Lieu- 
tenant Governor. The question arises because of the holding of our court 
in Railway Commission v. Missouri Pacific Railroad, 100 Neb. 700, to 
the effect that failure of the presiding officer of the Senate to sign a 
bill, which was afterward approved by the Governor, and which the 
journal of the Senate showed had passed that body by the constitutional 
majority, did not affect the validity of the act. If such is actually the 
law, then it would appear to be almost immaterial that a particular 
bill was signed by someone other than the Speaker or the Lieutenant 
Governor. 


You will recall that the opinion in the case mentioned above con- 
tained no discussion on the principles involved, but simply cited the 
Cottrell case in 9 Neb. 125, and Taylor v. Wilson, 17 Neb. 88, in support 
of the position taken. We believe that analysis of the two cited cases 
will show that only the Cottrell case is actually in point, for the reason 
that in Taylor v. Wilson the Senate journal showed that the act in 
question was in fact signed by the president of that body. 


A further search of the cases reveals that in State ex rel. McClay 
v. Mickey, 73 Neb. 281, our court took a position contrary to that set 
forth in the three cases cited above. In the Mickey case our court said: 


“Section 11, article III of the constitution, is in part as follows: 


‘The presiding officer of each house shall sign in the presence of 
the house over which he presides, while the same is in session and 
capable of transacting business, all bills and concurrent resolutions 
passed by the legislature.’ The object of this provision of the funda- 
mental law is at once manifest. It is the last act of the legislative 
branch of government in the promulgation of the laws enacted by 
that body. It is the mode prescribed by the constitution of authenti- 
cating measures which have been enacted into law and await only 
the action of the executive. It is, in the absence of evidence found in 
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the journals disclosing the contents of a bill and the amendments 
thereto which are rarely if ever found in the legislative journals, the 
only evidence of record authenticating the law as finally passed as 
being the same as that found in the enrolled bill. It is the only 
evidence which can be received, outside of the legislative journals, 
to prove that a bill has run the necessary course to become a law. 
It may be that a bill has been read in each house the requisite 
number of times, has received the requisite number of votes on its 
final passage, but until certified by the presiding officers of the 
two branches of the legislature as provided in the fundamental law, 
it cannot be promulgated as a law of the state. It lacks the authenti- 
cation required to establish it as a legal statute. It is wanting in the 
constitutional evidence of its due and final enactment. The constitu- 
tional provision referred to cannot, we think, by any proper rule 
of construction be held to be merely directory and such as may 
be altogether disregarded. The affirmative declaration therein found 
as to the manner in which the due and final passage of an act 
shall be attested must, we are constrained to say, be construed as 
a declaration that such authentication is essential to the validity 
of an act, and without which it cannot be said to have the force 
of law.” 


The Mickey case was not cited in the Railway Commission case, 
and it is of course impossible to tell at this time whether counsel failed 
to call this case to the attention of the court, or whether the court chose 
to disregard it in arriving at their conclusion. We do want to point out 
that the existence of the language in the Mickey case might raise a 
serious question as to the validity of a signature on a bill by someone 
other than the Speaker or the Lieutenant Governor. We also want to 
point out that an annotation in 95 A.L.R. 278 reaches the conclusion 
that: 


“As a general rule, the courts have held that constitutional 
provisions requiring the signing of bills by the presiding officers of 
the houses of the legislature are mandatory, or at least (if that 
phraseology is not used) that a bill does not become a valid legis- 
lative enactment if there is non-compliance with a constitutional 
provision requiring the signing of bills by such officers.” 


In considering the effect of Railway Commission v. Missouri Pacific 
Railroad and of the two cases cited therein, it is also important that 
we not overlook the fact that our Constitution has been amended since 
those three cases were decided. At that time our Constitution merely 
required that the, “presiding officer of each House shall sign in the 
presence of the House over which he presides,” whereas since 1934 the 
Constitution instead of using the general term ‘presiding officer’ 
expressly requires that, “The Lieutenant Governor, or the Speaker if 
acting as presiding officer, shall sign.” 


In view of all the foregoing, we feel it necessary to reaffirm the 


position we previously expressed and to urge that no bills be signed 
except by the Speaker or the Lieutenant Governor. 
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April 28, 1955 
BOARD OF CONTROL 


History of Establishment; Power of Legislature to Remove Institutions 
from Jurisdiction of Board 


Dear Senator: 


You have inquired concerning the following language appearing in 
section 19 of Article IV of the Nebraska Constitution: 


“* * * The Board of Control shall have full power to manage, 
control and govern, subject only to such limitations as may be 
established by law, all state charitable, reformatory and penal insti- 
stutions that now are or may hereafter be established. * * *.” 


Since the Legislature has full power to legislate in any manner 
and on any subject except as limited by the Constitution, your specific 
question concerns the extent to which the legislature is limited in trans- 
ferring control and management of certain institutions such as the 
School for the Deaf, School for the Blind, Nebraska Psychiatric Insti- 
tute, and the University Hospital. 


The basic question involved therefore is the definition of the term 
‘charitable institution’, as that term is used in the above quotation 
from the Constitution. If such an institution is not involved, control and 
management could be delegated by the Legislature to someone other 
than the Board of Control. 


An examination of the cases in which the term ‘charitable institu- 
tion’ has been defined shows that the phrase has many meanings. Under 
some circumstances even schools and colleges are defined as charitable 
institutions. In one Minnesota case (88 N.W. 533) their court went 
so far as to say that the title of an act “to create a state board of 
control, and to provide for the management and control of the charitable, 
reformatory and penal institutions of the state”, was broad enough to 
include the state normal schools. 


Where a word or a phrase in a constitution is ambiguous or capable 
of having different meanings, our courts have provided certain rules 
of construction, the primary object of which is to ascertain and give 
effect to the intent of the people who adopted the Constitution. In this 
connection the Nebraska Supreme Court has held: 


“The meaning of a constitutional provision is to be determined 
as of the time of its adoption. 


“The intent and understanding of the framers of the constitu- 
tion and of the people who adopted it is the principal inquire in 
construing it.” (State v. Ramsey, 151 Neb. 333) 


In order to apply the above rules, it is necessary to go back for 
some history. Prior to 1913 our Constitution provided: 


“The commissioner of public lands and buildings, the secretary 
of state, treasurer and attorney general shall form a board, which 
shall have general supervision and control of all the buildings 
grounds and lands of the state, the state prison, asylums, and all 
other institutions thereo* ~except those for educational purposes; 
and shall perform suct duties, and be subject to such rules and 
regulations, as may be p:escribed by law.” (Art. 5, Sec. 19). 
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In 1913 the foregoing provision was amended to read in part as 
follows: 


“The Governor shall * * * appoint three electors of the state 
* * * as members of a board to be known as a ‘Board of Com- 
missioners of State Institutions.’ * * * The Board of Commissioners 
shall have full power to manage, control and govern, subject only 
to such limitations as shall be established by law, the State Soldier’s 
Home, Hospitals for the Insane, Institute for the Deaf, Institute for 
the Blind, Industrial Schools, Institute for Feeble Minded Children, 
Nebraska Industrial Home, Orthopedic Hospital, the State Peniten- 
tiary, and all charitable, reformatory and penal institutions that 


shall be by law established and maintained by the state of Nebraska. 
ee RY 


Turning next to the proceedings of the 1920 Constitutional Con- 
vention, we find that the proposal to amend the section just quoted 
retained almost all of the old language, but changed the name to ‘Board 
of Control’, and struck out “institutions that shall be by law estab- 
lished”. (p. 1492) This omission was later noticed, and one delegate 
stated that his “attention has been called to the fact that two of the 
institutions are not included in this recital of the institutions that shall 
be under the supervision of the Board of Control,” so he successfully 
moved to amend so as to include “ ‘all charitable, reforrnatory and penal 
institutions that are now or may hereafter be established by law’ so that 
they will cover any that might have been overlooked.” (p. 1803). The list 
of institutions was later enlarged to include the State Capitol and the 
Executive Mansion, (pp. 2121, 2155, 2157) but these were later removed, 
and it was decided that instead of listing aM of the institutions by name, 
they would simply use the general language, “all charitable, reformatory 
and penal institutions.” (p. 2265) Finally, on page 2843 of the Proceed- 
ings, in the ‘Address to the People’ which was supposed to be an explan- 
ation to the voters of the content of amendments proposed by the Con- 
vention, we find this significant language: 


“Amended Section 19 (the Board of Control Section) makes no 
substantial change, but it has been rewritten for the purpose of 
eliminating unnecessary details and verbiage.” 


In view of the foregoing we think it correct to conclude that the 
people in adopting the amendment intended that the specific institutions 
named in the 1913 amendment, except for those which are clearly 
reformatory or penal institutions, were to be considered “charitable 
institutions”. 


That the School for the Deaf and School for the Blind must be 
considered charitable institutions rather than educational institutions is 
further confirmed by the fact that in 1928 the people atempted to amend 
the constitution to transfer those schools to the Board of Regents. 
(State ex rel. Hall v. Cline, 118 Neb. 150). 


Could the legislature ‘reclassify’, for example, the School for the 
Deaf, the School for the Blind, and the Orthopedic Hospital and call 
them “educational institutions” instead of “charitable institutions”, and 
thus place them under the jurisdiction of some office other than the 
Board of Control? We doubt it. It is true that the Legislature has the 
power to make reasonable classifications and to define terms, and it 
seems reasonable to say that the Schools for the Deaf and for the Blind 
are intended just as much for educational purposes as they are for 
charitable purposes, and it would seem reasonable to say that an insti- 
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tution such as the Orthopedic Hospital would be as advantageous for 
educational purposes as the University Hospital, the latter being under 
the Board of Regents but having many charitable features. But we are 
confronted with this rule: 


“Legislative construction of constitutional provision is entitled 
to great weight, especially when adhered to consistently for con- 
siderable period of time and identical construction has been placed 
thereon by highest officers of executive department and by admin- 
istrative officers who are affected thereby.” (District v. Lincoln 
County, 144 Neb. 584). 


Since the Legislature, and everyone else, has for many years 
considered the institutions now under the Board of Control as being 
charitable, reformatory or penal, we regard it as highly doubtful that 
the legislature could make a valid transfer of those institutions to some 
other officer or board, without an amendment of the Constitution. 


There might be some basis for making a transfer of institutions 
created since 1920, if the Legislature concluded that it were desirable. 
For example, it is possible that the Legislature in 1953 could have classi- 
fied the Nebraska Psychiatric Institute as educational, and placed it 
under the Board of Regents since our Court many years ago gave a 
broad scope to the University when it said concerning that institution: 


“It has long since passed the stage of scholastic instruction and 
in addition, is conducting practical experiments and applying knowl- 
edge for the benefit of the public, and incidentally aiding individuals, 
professions and industries.” (Fisher v. Board of Regents, 108 Neb. 
666) 


Assuming that psychiatric studies are a part of the curriculum of 
the Medical College, establishment of a hospital in connection with the 
University in order to permit training and practical experience in 
psychiatric methods and procedures very probably could have been sus- 
tained, even though the hospital had many charitable aspects. 


As to the control and government of institutions which may be 
created in the future, the Legislature has reasonable power to classify 
them as educational or charitable, so long as the classification is not 
used to nullify and circumvent provisions of the Constitution through 
an arbitrary definition not in accord with standard dictionaries or 
common usage. (Moeller, etc. v. Smith, 127 Neb. 424). 


May 7, 1955 
CONSTITUTIONAL LAW 
Police Power—Proposal to Amend “Full-Crew” Train Laws 
Dear Senator: 
You have inquired as to the constitutionality of L.B. 554. 


We are unable to find any objectional features to this bill as 
originally drawn. However, certain amendments have been made and 
proposed which require additional consideration. This bill proposes to 
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amend the so-called “full crew” train law by providing that when a 
passenger or mail train consists of not more than two passenger cars 
such train may be operated with a reduced crew. The committee amend- 
ment provides that this exemption shall only apply to such trains which 
have for a period of six months produced insufficient revenue to meet 
the actual cost of operation. Another proposed amendment would limit 
the exemption to those trains operating in Nebraska on a line at least 
440 miles long. 


The full crew train laws are adopted under the general authority 
of the police power of the state and have been adopted for the purpose 
of protecting the safety, health and welfare of not only the traveling 
public but also the train crews involved. State ex rel. Spillman v. Chicago 
St. P.M. & O.R. Co. 115 Neb. 306, Bressler v. Chicago & Northwestern 
Ry. Co. 152 Neb. 732, Northern Pacific Ry. Co. v. Warner 45 N.W. 2d 
196 (N.D.) 


As a general rule penal statutes adopted under the general police 
power of the state may contain classifications or exemptions. However, 
such classifications must be based on some legitimate distinction and 
any exemption must have some substantial relation to the object of the 
legislation. 16 C.J.S. 1008. The rule has also been stated in State ex rel. 
Hopkins Co. v. Mayor 276 N.W. 311 (Wis.). In this case certain exemp- 
tions were made to the applicability of certain laws pertaining to 
regulation of restaurants. The court there said that classifications which 
resulted in exemptions from the provisions of a statute must be germaine 
to the general and public purpose and object of the measure involved. 
It was stated further that such exemptions cannot be arbitrary nor 
discriminatory. 


Our court has said that there must be a reasonable difference 
between that which is declared unlawful and what is enacted as lawful, 
otherwise the act is subject to the charge of being arbitrary. State v. 
Chicago & Northwestern R. Co. 147 Neb. 970. With regard to the use of 
certain types of railroad switch lights the court stated: 


“If there were no difference in the two types of lamps, it would 
be arbitrary to permit one and penalize the use of the other.” 


Application of the foregoing rules to the amendments to the original 
pill leads to the conclusion that their constitutionality is seriously 
doubted. We are unable to see where an exemption to a certain railroad 
or to a certain train based solely upon the length of the line over which 
it operates has any reasonable relation to the safety of the traveling 
public or the crew involved. The safety factor is present and should be 
considered regardless of the number of miles traveled. 


We think the Committee amendment is even mere objectionable. 
Under this amendment the penal statute would not apply to trains whose 
revenue does not meet the cost of operation. Again we are unable to 
see any relation between the revenue produced by a train and safety 
measures designed to protect the public and the workmen. It should 
be noted that this is a penal statute and violation thereof constitutes a 
criminal offense. Adoption of this committee amendment would relieve 
those in financial distress from its operation. We think it is elementary 
to state that the theory that financial condition should relieve a person 
or a corporation from the operation of a penal statute can only lead to 
discrimination and denial of equal protection of the laws. 


Although we believe the conclusion reached herein is sound, we have 
not been able, in the limited time allowed for this opinion, to make a 
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complete and exhaustive search of the authorities involved. This opinion 
therefore should not be considered as a complete and all-inclusive study 
of the question involved. 


May 14, 1955 
TAXATION 


Taxing Trust Where Beneficiary is Nebraska Resident, but Trustee 
and Res are Outside State 


Dear Senator: 


We have given further consideration to the matter of taxation of 
trusts where the trustee is domiciled outside the state and where the 
trust assets are not located in Nebraska. You will recall that this subject 
was the result of such a situation existing in Dodge County, and is 
the result of an opinion given to the county attorney of that county 
by this office. However, we think that any statements made herein 
would not change the opinion given in the Legee matter inasmuch as 
the conclusion there was based mainly on the fact that the time limit 
for filing claims had expired. 


We adhere to our former opinion that where intangible trust 
property is located outside the state, where the trustee is a nonresident, 
and where the trust agreement actually vests in title to the trustee, the 
corpus of the trust cannot be taxed in Nebraska. The general rule is 
stated in the annotation in 67 A.L.R., p. 393, to the effect that, unless 
modified by statute an executor, administrator or trustee is regarded 
as the owner for purposes of property taxation of the personal property 
which he holds by virtue of his office, and is taxable in the state in 
which he is domiciled. This rule is supported by a number of decisions 
found in that annotation. 


This rule also finds expression in the annotation in 127 A.L.R., p. 
379. In re Dorrance, 333 Pa. 162, 3 A. 2d 682, further holds that a state 
statute providing for the taxation of any resident of the state for 
personal property held as trustee was not intended to apply in the case 
of a resident trustee of foreign trusts. This is the same type of statute 
in effect in Nebraska. (77-713, R.R.S., 1943) 


A separate and distinct theory of taxation has developed mainly as 
the result of special statutes. While it is true that the corpus of such 
a trust as we are discussing here is not taxable in the state where 
neither the assets are located or the trustee lives, the later trend seems 
to indicate that the equitable interest of the beneficiary, or even of 
the settlor where he has retained some interest, or received some income 
from the trust, may be taxed. 127 A.L.R. 380. 


The case of Commonwealth v. Stewart, 12 A. 2d 444 (Pa.), is a 
typical example of taxation of such an interest under special statute. 
We have considered this opinion so important to the question involved 
that we have reproduced it in its entirety and attach the same hereto. 
It will be noted that the statute involved is set out on page 446 of the 
opinion, and special provision is made for including the equitable interest 
in trusts to be included in taxation of personal property. Further provi- 
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sion is made for determining the value of such an interest. Also, this 
case recognizes the principle that there are two types of ownership 
involved in the trust, and that the corpus of the trust could not be taxed 
in Pennsylvania. The dissenting opinion takes the position that actually 
the tax is on part of the corpus of the trust and for that reason the 
tax in both states would violate the due process clause of the state 
constitution, 


Johnson v. State, 8 N.E. 2d 590 (Ind.), involved an attempt to tax 
stocks and bonds of an Indian resident which he had conveyed in trust 
to an Ohio corporation under almost identical circumstances as prevailed 
in the Legge case. The court stated in part: “Since under the contract 
and by the delivery of the securities, title vested in the trustee in the 
state of Ohio, and the property cannot be taxed in Indiana.” The court 
there relied mainly on Safe Deposit and Trust Company v. Virginia, 28 
U.S. 83, 67 A.L.R. 386. It was further stated that if the effort had been 
to tax the equitable interest in the property and not the property itself, 
another question would have been presented. It appears that such 
equitable interest had been taxed under a special provision of the statute. 
This statute provided in part as follows: 


“Definitions —As used in this act, and unless a different 
meaning appears from the context: 


“(a) Property Covered. The term “intangible” and/or “intang- 
ibles” shall apply to, mean, and include * * * certificates or other 
instruments evidencing an interest in property and/or rights whether 
held in trust or otherwise, for the benefit of the holders of such 
certificates or other instruments.” 


Other cases holding that beneficial or equitable interests in trusts 
may be taxed under special statutes include Commonwealth v. Sutcliffe, 
140 S.W. 2d 1028 (Ky.). The Kentucky statute makes a specific distinc- 
tion between the holder of the legal title and the holder of the equitable 
title in trust for purposes of taxation. In Missouri, one having a “bene- 
ficial interest” in intangible personal property is subject to taxation 
under section 146.010, Mo. Revised Statutes, 1949. It was held in In re 
Armistead, 245 S.W. 2d 145, that the right to proceeds of life insurance 
payable in installments was a property right, and also that the bene- 
ficiary had a beneficial interest in the funds retained by the insurers 
and was considered as “money on deposit” and subject to taxation. 


An interesting and somewhat confusing situation has developed in 
Florida. In Wood vy. Ford, 3 So. 2d 490, the question as stated by the 
Court was as follows: 


“Where the owner of a life estate in the income from certain 
intangible personal property is domiciled in Florida and the said 
intangible personal property is held in trust in the State of New 
York for the benefit of the owner of the life estate, the cestui 
having the power of appointment by will, is such a life estate taxable 
in Florida under the Intangible Personal Property Taxation Act of 
19317” 


The statute in effect at that time defined intangible personal 
property as “all personal property which is not in itself intrinsically 
valuable but which derives its chief value from that which it represents.” 
That court stated that the trust agreement provided for and the law 
recognizes distinct and separate legal and equitable rights or interests 
in the trust property, and that each separate interest might be taxed 
and held that the right of the beneficiary was taxable. 
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In the meantime the Florida statute was amended to provide that 
intangible property should include “the beneficial interest of residents 
of Florida in trust estates of all kinds when the trustee resides outside 
of the state of Florida, or if the trustee is a corporation and has its 
principal place of business outside of the State.” In Owens v. Fosdick, 
13 So. 2d 700; an attempt was made to tax the right of a beneficiary 
of such a trust to receive income therefrom within the State of Florida. 
The Court distinguished the case from the Woods case by stating: 


“It is evident that the beneficiary in Wood v. Ford had a very 
valuable present property right in the trust fund that was immeas- 
urable more than the interest here involved. His interest was some- 
thing more than a mere naked right to receive income, and much 
more than a chose in action, or demand, that it be paid.” 


The Court held that the income in the Owens case could not be taxed, 
although a beneficial interest in the trust existed, and seemed to fall 
within the provisions of the statute defining intangibles. It was pointed 
out that the Florida constitution prohibited an income tax, and since 
this amounted to an attempt to tax income, the tax was invalid. The 
case was further distinguished from Commonwealth v. Sutcliffe, supra 
(Ky.), by saying that, although the facts were identical in the two 
cases, Kentucky had no prohibition against income taxes and the tax 
imposed by it was justified as a tax on the “right” to receive income. 
If the reasoning in the Owens case is sound, the question arises as to 
just when and under what circumstances the Courts, in those states 
where income taxes are not favored or are prohibited, will attempt to 
avoid taxes on such “beneficial” interests in trusts by calling them 
income taxes. 


We believe the existing rules governing this type of situation in 
effect generally are contained in Safe Deposit Co. v. Virginia, 280 U.S. 
83, 67 A.L.R. 386, a case which is often cited in connection with this 
problem. There the question was whether one state could impose a tax 
on the corpus of a trust located and under the possession of a trustee 
in another state where the beneficiary resided in the first state. The 
Supreme Court held that the imposition of such a tax was in violation 
of the Fourteenth Amendment. It was recognized that the fiction of 
mobilia sequenter personam may be applied to determine the situs of 
intangible property for taxation, but the court said that it must yield 
to established fact of legal ownership, actual presence and control else- 
where, and this rule should not be applied where it will result in in- 
justice whether through double taxation or otherwise. The court further 
stated that no attempt was made to tax the equitable interests of the 
beneficiary of the trust, and it was recognized that there were two 
separate interests which might be subject to taxation. This case has 
been almost universally followed to establish the principle that one 
state cannot tax a trust where the assets of the trustee are not within 
the jurisdiction of the state attempting to impose the tax. 


The Supreme Court of the United States later decided Curry v. 
McCanless, 307 U.S. 357, 83 L. ed. 1339, by a five to four decision. It 
was held that the state of Tennessee could impose an inheritance tax 
on a particular trust. The testatrix lived in Tennessee and had removed 
the assets of the trust to Alabama and the trustee was also located in 
the latter state. She had reserved under the terms of the trust the 
right of revocation by will, and her estate was administered in the state 
of Tennessee. The court stated plainly that the state of the domicile 
of the trustee should and could tax the assets of the trust, but that 
under the peculiar power reserved by the testatrix she invoked the 
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powers of the state of Tennessee and the protection of its laws by ex- 
ercising that power. The court stated that “the decedent’s power to 
dispose of the intangibles was a potential source of wealth which was 
properly in her hands and from which she was under the highest ob- 
ligation in common with her fellow citizens in Tennessee, to contribute 
to the support of the government whose protection she enjoyed.” 


These cases seem to indicate that the courts recognize that a bene- 
ficiary or a settlor may actually own an interest in property held in 
trust, but this property right or beneficial interest depends on the ex- 
tent of control exercised. The cases further indicate that investigation 
must be made of the facts of each particular case in order to determine 
whether such beneficial interest is taxable. 


We are unable to determine that the precise question involved has 
been before the Supreme Court of Nebraska. The statutes in effect in 
this state do not clearly show that such an interest could be taxed or 
that the legislature ever intended to tax such interest. 


Section 77-701, R.R.S., 1943, states that intangible property, with 
certain exceptions, shall be classed as either Class A or Class B. Our 
statutes do not definitely define intangible property except that Class A 
intangibles are defined. This section, as originally enacted in 1921, did 
define intangible property. (Laws of Nebraska, 1919-1921, p. 582). This 
definition was re-enacted in the 1929 Session Laws. (Laws of Nebraska, 
1929, p. 578). It was omitted in the 1943 revision of the statutes. 


Section 77-713, R.R.S., 1943, requires every owner of intangible 
property, and every person having intangible property in his or its cus- 
tody as agent, trustee, executor or administrator, guardian or other 
representative capacity in this state to list such property for taxation. 
Section 77-1201 requires the listing of all personal property for assess- 
ment and determines the proper persons to make the various returns. 
Subsection (6) provides that all property of a person for whose benefit 
it is held in trust shall be assessable and such returns shall be made by 
the trustee. 


Our court in International Harvester Co. v. County of Douglas, 146 
Neb. 555, stated that the legislature intended that all intangibles in 
this state should be returned, assessed and taxed in Nebraska without 
regard to whether the owner was a resident or nonresident. Reference 
was made to the case of Massey Harris Co. v. Douglas County, 143 Neb. 
547, where it was held that intangible personal property not in this 
state, which is owned by a nonresident, is not taxable in Nebraska. 


As previously noted those states which have made a concentrated 
effort to tax beneficial or equitable interests of a trust located outside 
the state have specifically defined such interests as intangible property, 
and have also set out to some extent the manner in which the value of 
such interest may be determined. 


Your particular attention is directed to Laub v. Furnas County, 
104 Neb. 402. An attempt was made to tax the owner of a paid-up 
interest in a life insurance policy. The option to exercise the paid-up 
interest had not been exercised and all funds were in the hands of the 
life insurance company. We think the following statement from that 
opinion is applicable here: 


“How should the value of these various forms of contract be es- 
timated? * * * We are of the opinion that until the legislature has 
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provided the means of ascertaining the value of such a contract, 
it is not taxable, if at all.” 


We believe the following conclusions reflect the situation in Ne- 
braska in regard to taxation of this type of trust. 


1, Where the assets of a trust are in the possession of a trustee 
having title and control and domiciled in another state, the assets or 
corpus of the trust cannot be taxed in Nebraska. 


2. An equitable or beneficial interest may exist in favor of a settlor 
or beneficiary located in this state, and such interest is dependent upon 
the type of control exercised over the trust. 


3. The statutes of Nebraska have not definitely classified such in- 
terest as intangible property, but if this is a property right as some 
authorities hold, it exists regardless of statute. 


4. A beneficial or equitable interest is entirely separate from that 
held and owned by the trustee, and it would necessarily follow that the 
value of such an interest would be different from the value of the entire 
trust. Some statutory method should be devised to determine its value 
if this interest is to be taxed, and until the legislature has provided 
the means for determining such value we believe it is not subject to 
taxation. 


5. In the absence of specific legislation it is possible that our court 
would follow the Florida Supreme Court in certain cases and hold that 
such interests actually constitute income not presently taxable in 
Nebraska. 


May 17, 1955 
PUBLIC POWER DISTRICTS 
Power of Legislature to Abolish or Alter Districts 


Dear Senator: 


This is in reply to your letter of May 14, 1955 in which you ask 
four specific questions pertaining to public power districts organized 
under Section 70-601 to 70-679, R.R.S. 1943. 


You first ask whether or not public power districts so organized 
are political subdivisions of the state. Section 76-602 provides in part 
as follows: 


“A district may be created as hereinafter provided, and when 
so created, shall be a public corporation and political subdivision 
of this state, and may sue or be sued in its corporate name. * * *” 


The Supreme Court of Nebraska in Consumers Public Power Dis- 
trict v. Eldred, 146 Neb. 926, at page 934 specifically stated that such 
districts were public corporations and political subdivisions of the state. 


You further ask whether the Legislature can determine the way 


in which public power districts may organize, reorganize or merge. 
The Legislature does define the manner in which political subdivisions 
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are organized and Section 70-604 to 608 provides the method or organ- 
izing public power districts in Nebraska. Further provision is made for 
reorganizing in the event of expansion of the boundaries of a district. 
Section 70-614.01 R.S. Supp. 1953. The manner of consolidation of these 
districts is covered by section 70-628.01 R.R.S. 1943 which prohibits 
consolidation of districts which operate in thirteen or more counties in 
the state. In answering your second question specifically, we think it 
elementary to state, without citation of authority, that where the Leg- 
islature has authority to establish political subdivision it would neces- 
sarily follow that it has the authority to determine the manner of or- 
ganization of such subdivisions. 


We believe your third and fourth questions can be consolidated 
for the purpose of reply. The import of these questions is whether the 
Legislature could set up a state-wide public power district and whether 
two such districts could be established, one for the distribution of power 
and one for the generation of electrical energy. 


At the present time there are numerous public power districts or- 
ganized under these sections of the statute. If only one such district 
were to be operative or if two districts only were to be established, 
the actual effect of such legislation would be to abolish all existing 
public power districts. 


Political subdivisions include counties, cities, school districts and 
such other districts as may be established by the Legislature including 
these public power districts. In Nickel v. School Board of Axtell, 157 
Neb. 813 the court was presented with the constitutionality of the Re- 
organization of School Districts Act. The court determined the rights 
of the state in relation to the rights of these political subdivisions es- 
tablished by it, and we quote from that opinion as being illustrative 
of the right of the state to change, modify, or abolish such political 
subdivisions. On page 819 of the opinion appears the following: 


“Tt is a rule of general recognition that the formation of 
municipal corporations, such as counties, cities, villages, school dis- 
tricts, or other subdivisions, and the fixing of the boundaries of 
such municipal corporations are legislative functions. Among the 
decisions of this court which recognize this rule are: City of Wahoo 
v. Dickinson, 23 Neb. 426; State v. Dimond, 44 Neb. 154; City of 
Hastings v. Hansen, 44 Neb. 704; Disenius v. City of Randolph, 82 
Neb. 520; Winkler v. City of Hastings, 85 Neb. 212; Elliott v. Willie, 
on rehearing, 112 Neb. 86.’ Rowe v. Ray, supra. 


“In Seward County Rural Fire Protection Dist. v. County of 
Seward, 156 Neb. 516, 56 N.W. 2d 700, we approved the following 
in this regard, from Hunter v. City of Pittsburgh, 207 U.S. 161, 
28 S. Ct. 40, 52 L. Ed. 151: ‘ “Municipal corporations are political 
subdivisions of the State, created as convenient agencies for exer- 
cising such of the governmental powers of the State as may be 
entrusted to them. * * * The number, nature and duration of the 
powers conferred upon these corporations and the territory over 
which they shall be exercised rests in the absolute discretion of 
the State. Neither their charters, nor any law conferring govern- 
mental powers, or vesting in them property to be used for govern- 
mental purposes, or authorizing them to hold or manage such 
property, or exempting them from taxation upon it, constitutes a 
contract with the State within the meaning of the Federal Con- 
stitution. The State, therefore, at its pleasure may modify or with- 
draw all such powers, may take without compensation such prop- 
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erty, hold it itself, or vest it in other agencies, expand or contract 
the territorial area, unite the whole or a part of it with another 
municipality, repeal the charter and destroy the corporation. All 
this may be done, conditionally or unconditionally, with or without 
the consent of the citizens, or even against their protest. In all 
these respects the State is supreme, and its legislative body, con- 
forming its action to the state constitution, may do as it will, un- 
restrained by any provision of the Constitution of the United 
States. Although the inhabitants and property owners may by 
such changes suffer inconvenience, and their property may be les- 
sened in value by the burden of increased taxation, or for any other 
reason, they have no right by contract or otherwise in the un- 
altered or continued existence of the corporation or its powers, and 
there is nothing in the Federal Constitution which protects them 
from these injurious consequences. The power is in the State and 
those who legislate for the State are alone responsible for any 
unjust or oppressive exercise of it.”’ (Emphasis supplied) 


This same language was quoted with approval by the court in 
School District No. 49 v. School District No. 65, 159 Neb. 262. The rule 
announced in these cases seems to follow the general rule as estab- 
lished by other courts. In the annotation in 116 A.L.R. 1037 we found 
the following statement: 


“Since a municipal corporation is merely a governmental 
agency whose powers are derived from and subordinate to the 
state, a municipal charter or other legislation affecting municipal 
corporations is not a contract within the contemplation of a con- 
stitutional prohibition against the impairment of the obligation of 
contracts, and the legislature retains the power to amend or repeal 
such charters and to enlarge or curtail the powers granted thereby. 
19 R. C. L. Municipal Corporations, p. 731, section 37. And see 
Cape Girardeau County Ct. v. Hill (County Ct. v. United States) 
(1886) 118 U.S. 68, 30 L. ed. 73, 6 S. Ct. 951.” 


Although it appears that the Legislature could authorize consoli- 
dation of all existing districts, any legislation which actually dissolved 
such districts would be subject to constitutional provisions relating to 
impairment of contracts, Art. I, Sec. 16 of the Constitution of Nebraska 
provides: 


“No bill of attainder, ex post facto law, or law impairing the 
obligation of contracts, or making any irrevocable grant of special 
privileges or immunities shall be passed.” (Emphasis supplied) 


The Legislature has authorized all public power districts to enter 
into contracts regarding service and rates and to borrow funds and 
issue revenue bonds. Sections 70-655-631-632, R.R.S. 1943. It would be 
necessary to protect interests already established and obligations in- 
curred by these contracts-in any plan of reorganization or dissolution. 
The particular contracts which might or might not be affected by this 
Constitutional provision is a separate topic not included in your request 
and with which we are not concerned here. 
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May 25, 1955 
CITIES AND VILLAGES 
Authority to Acquire Property Outside Corporate Limits 
Dear Senator: 


You have asked what powers cities of the metropolitan, primary 
and first class have to acquire property outside of the corporate limits. 


Section 14-101, R.R.S. 1948, provides that all cities which shall 
have attained a population of one hundred fifty thousand inhabitants 
shall be cities of the metropolitan class. Under the provisions of sec- 
tion 14-366, R.R.S. 1943, the city council of a metropolitan city may 
purchase or acquire by the exercise of power of eminent domain private 
property or public property within seventy-five miles of the corporate 
limits for parks, parkways, boulevards, sewers, and for the purpose 
of constructing waterworks, gasworks, light plants or other municipal 
enterprises. 


Section 15-101, R.R.S. 1943, states that all cities having more than 
forty thousand and less than one hundred fifty thousand inhabitants 
shall be known as cities of the primary class. Section 15-210, R.R.S. 
1943, provides that a primary city shall have power to purchase, hold 
and improve public grounds and parks within or without the limits of 
the city, and section 15-229, R.R.S. 1943, provides that a primary city 
may exercise the power of eminent domain and take private property 
for public use within or without the city for the purpose of erecting 
or establishing market houses and market places, streets, hospitals, 
public buildings, cemeteries, or for any necessary or authorized public 
purpose. Under the provisions of section 15-722, R.R.S. 1943, a city of 
the primary class is authorized to acquire, maintain, and operate public 
service properties extending beyond the city limits and to and through 
municipalities within ten miles of the limits of the city. 


Section 16-101, R.R.S. 1943, provides that all cities having more 
than five thousand and not more than forty thousand inhabitants shall 
be known as cities of the first class. Section 16-601, R.R.S. 1943, 
authorizes the mayor and city council of such a city to purchase or 
appropriate private property for the use of the city for streets, alleys, 
avenues, parks, parkways, boulevards, sewers, public squares, market 
places, public heating plants, power plants, gasworks, electric light 
plants, or waterworks, and when necessary for the proper construction 
of these works, the right of appropriation extends for a distance of 
ten miles from the corporate limits. In addition, section 16-695 R.R.S. 
1943, authorizes the mayor and council of any city of the first class to 
acquire by purchase or otherwise lands, lots, or grounds within or with- 
out the limits of the city to be used and improved for parks, parkways, 
or boulevards. 
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June 9, 1955 
BANKS AND BANKING—OCONSTITUTIONAL LAW 
Validity of Amendment Relating to Time Sales Differential 


Dear Senator: 


L.B. 466, which has been passed at this session, amended section 
60-617, R.S. Supp., 1953. This section, which was originally enacted in 
1945 (Laws 1945, c. 143, sec. 9, p. 463) provided, prior to the passage 
of L.B. 466, that certain motor vehicle sales shall be evidenced by an 
instrument in writing which shall contain all the agreements of the 
parties, and shall contain information showing the cash sale price, the 
amount of finance charge, and other charges. As amended in L.B. 466, 
this section provides that the cash sale price shall be shown, but instead 
of showing the finance charge, the instrument shall show the time sales 
differential. 


The Legislature has now reconsidered its action in the passage of 
L.B. 466, and a motion is pending to amend the bill by striking “times 
sales differential” and inserting “interest at not to exceed legal rate’. 


You have asked if adoption of this amendment will make this bill 
unconstitutional, since Article III, section 14, Constitution of Nebraska, 
provides that no bill shall contain more than one subject. 


L.B. 466 relates to motor vehicle dealers, and it appears that the 
argument has been presented that this bill will have more than one 
object if this proposed amendment is adopted since the instrument 
evidencing a motor vehicle sale will show the amount of interest being 
paid by a buyer, with the amount of interest shown not to be in excess 
of a legal rate. 


In our opinion, the adoption of this amendment will not make the 
bill unconstitutional, following the interpretation of the above cited 
constitutional provision as found in Van Horn v. State, 46 Neb. 62, 64 
N.W. 865. The section in question has provided for ten years that the 
instrument of sale show the cash sale price, and the amount of finance 
charge. The legality of any finance charge is set forth in other sec- 
tions of the Nebraska statutes. The amendment simply provides that 
the instrument show the cash sale price, and the amount of interest 
at not to exceed legal rate. The amount of interest is still not fixed 
by this amendment, but by those other sections of the Nebraska statutes 
setting forth legal rates. The amendment in question only provides 
that the interest rate be shown on the instrument of sale, and makes 
no substantive change in present law relating to legal rates of interest. 


June 10, 1955 
TAXATION—CONSTITUTIONAL LAW 


Use Tax on Trucks; Diversion of Proceeds to Other Than Highway 
Purposes, or for Use on Roads not Commonly Used by Trucks 


Dear Senator: 


You have inquired as to the validity of L.B. 362. This bill in effect 
imposes a ton mile tax on trucks and buses over certain weight limita- 
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tions. It is designated as a use tax for the benefit of the highways of 
this state. The proceeds of this tax would be distributed in the same 
manner as gas taxes, part to be used by the highway department and 
part to be allocated to the counties and to the cities and villages. 


You specifically raise the question as to whether the allocation of 
part of these funds to counties and to cities and villages might be in- 
valid inasmuch as part or all of the out of state truckers might not 
use county highways. You further mention that this situation might 
be comparable to the blanket school tax which was declared uncon- 
stitutional. 


The blanket school tax was involved in Peterson v. Hancock, 155 
Neb. 801. This legislation imposed a tax on a county-wide basis to be 
distributed back to the school districts. Some school districts could 
not qualify for a distribution of such funds. Our court held in that 
case that since this amounted to taxation of property in one district 
for the exclusive benefit of other districts, it was a violation of the 
constitutional provisions pertaining to uniformity of taxation and 
amounted to the release or discharge of certain districts from the pay- 
ment of their proportionate share of school taxes. 


The court in the Peterson case distinguished the facts from those 
in City of Fremont v. Dodge County, 130 Neb. 856, which we consider 
to be controlling in relation to L.B. 362. In the City of Fremont case 
taxes had been levied and collected by the county for the benefit of all 
road districts including districts located in cities. Some of these cities 
had neglected to demand their share of the tax and the legislature sub- 
sequently appropriated these unused funds for the benefit of county 
roads. Our court held that the legislature had the authority to re- 
allocate these public funds when used for the public welfare of the 
whole taxing district. The following language seems appropriate in 
the determination of the question involved here: 


“*« * * Yet, at the same time, all of the funds in controversy 
collected on the county road levy during all these years were at 
all times public funds. Regardless of the ownership, these public 
funds were collected from the taxpayers by the county for the 
specific purpose of improving the roads. The taxpayers, whether 
inhabitants of the cities or in the county outside of the cities, were 
interested in good roads leading from the country into the cities, 
and the municipalities were, at all times, encouraging the county 
supervisors in making better roads to bring more trade into the 
cities. 


eee eeese 


“It is true that inequality of tax assessments vitiates an act 
of the legislature, but inequality of distribution of the proceeds does 
not, provided the purpose be for the public welfare of the whole 
taxing district. Sawyer v. Gilmore, 109 Me. 169, 83 Atl. 673; Smith 
v. Board of Commissioners, 173 Ind. 364, 90 N.E. 881; Rinder v. City 
of Madison, 163 Wis. 525, 158 N.W. 302.” 


As a general principle various forms of use taxes for the benefit 
of public highways have been held constitutional. Annotation, 115 A.L.R. 
1105; Peterson v. Department of Public Works, 120 Neb. 517. The rule 
for determining the validity of such use taxes is summarized in State v. 
Mizell, 174 So. 216. After reviewing the various federal decisions on 
this question, the court stated: 
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“We interpret the net holding in these cases to be that, in the 
absence of congressional legislation on the subject, the State may 
impose a reasonable tax on motor vehicles engaged wholly or par- 
tially in interstate commerce over its highways but such tax can 
be uSed only for the purpose of regulation, maintenance, improve- 
ment, repair, or a fair return on construction. Unless the contrary 
is made to appear, the action of the State in imposing the tax will 
be treated as within its power but, if challenged, the burden is on 
the State to show that the tax is within the purposes stated. While 
the general form of such taxes is by license or registration fee, any 
form that has a direct relation to the use and regulation of the 
highways is valid. Any tax which savors of a privilege or charge 
for engaging in interstate commerce rather than as compensation 
for the use of the highways will be treated as invalid. Interstate 
Transit v. Lindsey, supra.” 


All roads within this state which have been laid out in pursuance 
of any law of this state, and which have not been vacated, are public 
roads. Section 39-101, R.R.S., 1943. All public roads are controlled by 
the sovereign state and the legislature in pursuance of such authority 
has delegated to the various subdivisions the responsibility of construc- 
tion and maintenance of certain public roads. Other roads designated 
as state highways are under the control of the sovereign state. They 
all retain their identity as public roads, however, and are all constructed 
and maintained for the benefit of the public at large. We are unable 
to find any authority for the proposition that a highway user should 
pay a share in the construction and maintenance of only the particular 
roads which he uses. Such a theory would inevitably lead to admin- 
istrative confusion and absurdity. We have many taxes collected and 
paid where no direct benefit is involved; for instance, the payment of 
school taxes by persons who have no children of school age. 


Infrequent use or nonuse of certain highways does not form the 
basis for an exemption for payment of general highway use taxes. As 
was stated in State v. Mizell, supra: 


“A uniform registration fee imposed on both interstate and 
intrastate carriers does not place an undue burden on interstate 
commerce merely because the interstate carrier has less occasion to 
use the roads than the intrastate carrier. The privilege is granted 
without limit and the one who uses it less cannot complain * * *.” 


It is undoubtedly true that a different situation would arise if part 
of the use tax was diverted to some other purpose as was the case in 
State v. Mizell. Here part of the fees collected were diverted to the 
county school fund, and when applied to the general test above set out 
it was declared unconstitutional. However, L.B. 362 directs that all 
taxes collected thereunder shall be for the benefit of all public high- 
ways in general. We are unable to determine that the use of part of 
these funds for county roads which some truckers would not use would 
invalidate the proposed measure. . 
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June 13, 1955 
BANKS AND BANKING—STATUTES 


Interpretation of Act Relating to Finance Charges and Time Sales 
Differential 


Dear Senator: 


You have asked for an opinion on L.B. 466, which passed last Tues- 
day, June 7, 1955. It appears that the Legislature has voted to recon- 
sider its action in the passage of this bill. 


This bill relates to motor vehicle dealers, and one of the sections 
amended is section 60-617, R.S. Supp., 1953. Your questions relate to 
this section which was originally enacted in 1945 (Laws 1945, c. 143, 
sec. 9, p. 463) and which provided, prior to the passage of L.B. 466, that 
certain motor vehicle sales shall be evidenced by an instrument in writ- 
ing containing information showing the cash sale price, the amount of 
finance charge, and other charges. As amended in L.B. 466, this section 
provides that the cash sale price shall be shown, but instead of showing 
the finance charge, the instrument of sale shall show the time sales 
differential. 


You have asked what is the meaning of the term “time sales dif- 
ferential’. This appears to be a term used to distinguish the price of a 
cash sale from that of a sale on time, or credit sale. The general rule 
is that an owner of property may offer to sell at a designated price for 
cash or at a higher price on credit. 55 Am. Jur., Usury, sec. 21, p. 338. 
The difference in the two prices is the time sales differential. See, Hare 
v. General Contract Purchase Corp., 220 Ark. 601, 249 S.W. 2d 973. 


You have also asked if the use of this term in L.B. 466 is constitu- 
tional. Your request for an opinion does not specifically state the basis 
for a constitutional question, but it is our understanding that you be- 
lieve that bill as it now stands seeks to accomplish a dual purpose and 
that it has more than one object, and therefore conflicts with that part 
of Article III, section 14, Constitution of Nebraska, which provides that 
no bill shall contain more than one object. 


In 1933, our Supreme Court held in the case of Grand Island Fi- 
nance Company v. Fowler, 124 Neb. 514, 247 N.W. 429, that a dealer 
in automobiles may in good faith sell a car on time for a price in ex- 
cess of the cash price without tainting the transaction with usury, 
though the difference in prices may exceed lawful interest for a loan. 
This is the general rule, as stated above. 


However, in 1945, section 60-617 was enacted to provide that motor 
vehicle sales shall be evidenced by an instrument in writing which shall 
show the cash sale price, the amount of finance charge, and other 
charges. There has never been a court decision on this section, and the 
committee hearing on this bill as introduced in 1945 (L.B. 157, Session 
Laws, 1945, section 9) does not disclose the legislative intent. The argu- 
ment has been advanced that the section shows a legislative intent that 
any price in excess of the cash price, if not a part of the insurance 
charge, is within the term “finance charge” and therefore the rule of 
the Grand Island Finance Company case was changed by the Legisla- 
ture in 1945. 


As we have pointed out, this section has not been reviewed by the 
courts. However, in 1950, in the case of Underwriters Acceptance Cor- 


—379— 


poration v. Dunkin, 152 Neb. 550, 41 N.W. 2d 855, our Supreme Court 
followed the rule of the Grand Island Finance Company on an auto- 
mobile sales contract, without referring to section 60-617. 


It is evident that use of the term “time sales differential” in L.B. 
466 is an attempt to provide that the rule of the Grand Island Finance 
Company case is adopted and recognized by the Legislature, and to 
eliminate the argument that any charge, other than insurance charge, 
over and above the cash sales price of an automobile, is a finance 
charge, and controlled by the usury laws. 


L.B. 466 relates generally to licensing of motor vehicle dealers. The 
bill, by eliminating the words “finance charge” in section 60-617, and 
using the words “time sales differential” has another purpose, if the 
intent of the Legislature is to change substantive law relating to motor 
vehicle sales and to financing of these sales. To the degree that this 
is the intent of the Legislature, L.B. 466, with the words ‘time sales 
differential” is unconstitutional, following the interpretation of the 
above cited constitutional provision as found in Van Horn v. State, 46 
Neb, 62, 64 N.W, 365. 


October 7, 1955 
COUNTY ATTORNEY 


Only Officer Authorized to Initiate Special Sexual 
Psychopath Proceeding 


Dear Senator: 


This in reply to your letter received October 5 asking certain ques- 
tions concerning the sexual psychopath law. 


As a practical matter, and probably as a matter of law, only the 
County Attorney would have the authority to file a petition to initiate 
a proceeding under the law. Through the provisions contained in sec- 
tion 29-2902 the Legislature has very definitely committed the deter- 
mination of the necessity of filing such a petition to the county attor- 
ney, and it is entirely conceivable that a court would conclude that it 
had no jurisdiction where someone other than a county attorney sought 
to file such a petition. In addition, in those situations where a county 
attorney has declined to file the action, any other officer or individual 
should be doubly hesitant in attempting to initiate the action because 
of the possibility of subjecting himself to a civil suit brought by the 
party he seeks to charge with being a sexual psychopath. 


Another thing to bear in mind is section 29-2703, which provides 
that, ‘No costs shall be paid from the county treasury in any case of 
prosecution for a misdemeanor, * * *, except as provided in section 
29-2709.” The latter section then provides that, “no costs shall be al- 
lowed (against the county) in any case unless the suit shall have been 
instituted with the consent of the county attorney.” Under these sec- 
tions the Clerk of the District Court would obviously require the posting 
of adequate security for costs if anyone except the County Attorney 
were to attempt a filing. 


In those situations where the County Attorney declined to file a 
petition, and some other individual or officer felt that the County At- 
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torney was clearly wrong in his conclusion, we are quite certain that if 
the matter is brought to the attention of the district court and circum- 
stances justify the action, the court will direct the filing of the petition 
and that further he would direct the county attorney to take charge 
and proceed with the matter. 


A municipal court would have no jurisdiction to proceed under the 
sexual psychopath statutes. Section 29-2902 provides: “The petition 
shall be filed with the district court * * * except that where such al- 
leged sexual psychopath is under the age of eighteen years, the petition 
shall be filed with the juvenile court of such county.” 


You ask also whether a court may send such a person to any public 
or private hospital other than one of the four state hospitals for the 
mentally ill, as required by section 29-2903. The answer is that a court 
may not commit an individual any place except to one of the four state 
hospitals, However, a court could presumably proceed under section 
29-2219, which deals with probation, and enter an order providing that 
as a condition of probation the defendant should enter a named private 
hospital and remain there under treatment until such time as the doctor 
treating him advised the Court that further treatment was unnecessary. 


If we can be of further help, please call on us. 


October 26, 1955 
PUBLIC POWER DISTRICTS 
General Status of Such Districts 


Dear Senator: 


You have submitted a series of questions dealing with public power 
in Nebraska, and these will be answered in the order submitted. The 
questions submitted by letter were: 


“Do you have any court decisions or other legal data that 
would answer the following questions: 


“1. Is the development of public power in Nebraska an obli- 
gation of the State? 


“2. Are public power districts governmental agencies? 


“3. Under the laws of Nebraska who has authority over the 
public power districts and public power and irrigation districts?” 


We believe the following paragraph from your letter may also be 
considered as a part of your first question: 


“Private power companies do not exist in Nebraska. It was 
my thought, therefore, that we have only public power agencies. 
It is a responsibility and the obligation of the State of Nebraska 
to carry on with an objective that the Legislature formerly as- 
sumed. If it is not a responsibility of the Legislature, who else is 
to protect the interests of the people?” 


Part of the answer to your first question appears in section 7 of 
Article XV of the Nebraska Constitution, where the people provided 
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that, “The use of the waters of the state for power purposes shall be 
deemed a public use and shall never be alienated, but may be leased 
or otherwise developed as by law prescribed.” Insofar as the use of the 
waters of our streams for power purposes is concerned, it would there- 
fore be an obligation of state government to make appropriate pro- 
vision for development. 


However, there is nothing in the Constitution making the develop- 
ment of public power an obligation of the state. It is equally true that 
there is nothing in our Constitution which would prevent such develop- 
ment of public power from being an obligation of the state. Therefore, 
it is purely a question of policy, to be decided by the people or their 
legislature, whether or not it shall be an obligation of the state. Whether 
existing laws adopted by the legislature and the people constitute a 
declaration that it shall be the policy of the state to assume the obli- 
gation of developing public power is a political rather than a legal 
question, and its answer beyond the scope of our functions. We can 
point out some of the existing statutes which have a bearing on the 
question. 


Section 70-646 provides: 


“Neither by sale under foreclosure, receivership or bankruptcy 
proceedings, nor by alienation in any other manner, may the prop- 
erty of such a (public power) district become the property or come 
under the control of any private person, firm or corporation en- 
gaged in the business of generating, transmitting or distributing 
electricity for profit.” 


The preceding section was adopted by the legislature shortly after 
the Supreme Court in State ex rel Loseke v. Fricke, 126 Neb. 736, in- 
dicated that there was nothing in the previously existing law which 
would prevent the plant and property of a public power district from 
going into the hands of a private individual or corporation by virtue of 
a judicial sale. Prior to that case, the act had only provided that, “The 
governing body of the (public power) district shall never lease or alien- 
ate the franchises, plant or physical equipment of the district to any 
private person, firm, association or corporation for operating, or for 
any other purpose.” Since Nebraska is now wholly served by public 
power, as you point out; since the existing power facilities which serve 
the people cannot be transferred to private power companies; and since 
public power districts would have the authority to acquire any new 
generating or distributing facilities which a private power company 
might now construct, it is obvious that the Legislature has laid down 
a policy which excludes private power development. Whether the state 
has thereby assumed an obligation for development of public power is 
not a matter of law. Actually it is a function of the individual districts, 
and not of the state, to furnish needed power, because the legislature 
has given them broad authority to construct necessary facilities. How- 
ever, there is no law which commands a district to expand its facilities, 
so no legal obligation exists. 


Probably we should have confined our answer to your first question 
to the statement that there is no legal obligation on the part of the 
state, the public power districts, or anyone else, to develop public power. 
It is a decision for the people of the state. 


Your second question asks whether public power districts are gov- 
ernmental agencies, and the answer is that they are. Section 70-602 
specifically provides that such a district shall be a public corporation 
and political subdivision of this state. The matter was further settled 
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by our Court in Platte Valley Public Power & Irrigation District v. Lin- 
coln County, 144 Neb. 584, where they said: 


“* * ® a public corporation, authorized by the legislature and 
organized pursuant thereto to carry out functions that have been 
determined to be for a public purpose and the general welfare of 
the people, is an arm or branch of the government for this purpose 
and under the plenary control of the legislature and therefore a 
governmental subdivision of the state within the terms of section 2, 
art. VIII of the Constitution * * *. 


“When the state, through its legislature, provides by statutory 
enactment the manner in which districts, such as the appellant, 
may be organized and operated for the purpose of using the waters 
of our natural streams for irrigation and the development of power 
for public use and such district is formed and part of the state’s 
waters dedicated to its use for such public purposes, then the dis- 
trict is in fact a governmental subdivision under our Constitu- 
tion, © * 4,7 


Your third question is, “Under the laws of Nebraska who has au- 
thority over the public power districts and public power and irrigation 
districts?” Conduct of the affairs of the districts is, of course, in the 
hands of the directors, and therefore within the authority of the people 
in the districts who elect the directors. Their authority is limited by 
existing laws under which the districts are organized. Ultimate author- 
ity over public power and irrigation districts rests with the legislature. 
We have already pointed out in the quotation from the Platte Valley 
case that our Court has held that such a district is an arm or branch 
of the government and under the plenary control of the legislature. 
In the same case, the Court also said: 


“We have held with reference to irrigation districts that, ‘Irri- 
gation districts organized under our laws are public, rather than 
municipal corporations, and their officers are public agents of the 
state. * * * ‘they are but mere agencies of the state in local govern- 
ment, without any powers except such as the legislature may 
confer upon them, and are at all times subject to a revocation of 
such power, * * * ’.’ Board of Directors of Alfalfa Irrigation District 
v. Collins, 46 Neb. 411, 64 N.W. 1086. And in Lincen & Dawson 
County Irrigation District v. McNeal, 60 Neb. 613, 83 N.W. 847, we 
held: ‘The defendant is solely a creature of statute, organized for a 
public purpose, to wit, to furnish water for irrigation purposes, to be 
usefully and beneficially applied to the lands within the district. It is, 
as is held in the case of Board of Directors v. Collins, 46 Neb. 411, 
a public rather than a municipal corporation, and its agents are 
public agents of the state.’ And as stated in Elliott v. Calamus 
Irrigation District, 120 Neb. 714, 235 N.W. 95: ‘An irrigation district 
is a public corporation and the powers of its officers and directors 
are limited by the terms of the statute under which the district 
was created.’ We can see no difference between these irrigation 
districts and the appellant power and irrigation district and what 
has been said in regard to the irrigation districts is true of the 
appellant power and irrigation district.” 


In State ex rel Johnson v. Consumers Public Power District, 143 
Neb. 753, the Court said: 


“Respondent (Consumers) is a public corporation created by 


legislative act to provide public power to the people of the state in 
@ proprietary capacity, and as such is subject to all restrictions, 
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limitations, and burdens now or hereafter constitutionally imposed 
by law.” 


The Supreme Court approved the following language with respect 
to a rural fire protection district and to a school district (157 Neb. 
813), and we think it would have equal application to a public power 
district: 


“* * * ‘Municipal corporations are political subdivisions of 
the State, created as convenient agencies for exercising such of 
the governmental powers of the State as may be entrusted to them. 
* * * The number, nature and duration of the powers conferred upon 
these corporations and the territory over which they shall be 
exercised rests in the absolute discretion of the State. Neither 
their charters, nor any law conferring governmental powers, or 
vesting in them property to be used for governmental purposes, or 
authorizing them to hold or manage such property, or exempting 
them from taxation upon it, constitutes a contract with the State 
within the meaning of the Federal Constitution. The State, there- 
fore, at its pleasure may modify or withdraw all such powers, may 
take without compensation such property, hold it itself, or vest it 
in other agencies, expand or contract the territorial area, unite the 
whole or a part of it with another municipality, repeal the charter 
and destroy the corporation. All this may be done, conditionally 
or unconditionally, with or without the consent of the citizens, or 
even against their protest. In all these respects the State is su- 
preme, and its legislative body, conforming its action to the state 
constitution, may do as it will, unrestrained by any provision of 
the Constitution of the United States. Although the inhabitants 
and property owners may by such changes suffer inconvenience, 
and their property may be lessened in value by the burden of 
increased taxation, or for any other reason, they have no right 
by contract or otherwise in the unaltered or continued existence 
of the corporation or its powers, and there is nothing in the Federal 
Constitution which protects them from these injurious conse- 
quences. The power is in the State and those who legislate for the 
State are alone responsible for any unjust or oppressive exercise 
Of iE” 


After receiving your letter you orally submitted the additional 
question of who would serve on the board of directors of a public 
power district if all of the directors should resign at one time. Section 
70-614.01 (L.B. 501) provides that where a district operates or is inter- 
ested in the operation of power generation or transmission in more than 
50 counties that vacancies on the board shall be filled by the Governor 
by appointment, with the appointee to serve until the next general elec- 
ee held thereafter. As to other districts, section 70-615 provides as 

‘ollows: 


“* * * In the event of a vacancy from any of said causes, 
or otherwise, such vacancy or vacancies shall, except as to districts 
referred to in section 70-614.01 and except in districts having within 
their boundaries twenty-five or more cities and villages, vacancies 
shall be filled by the Governor. The members thus appointed to 
fill vacancies shall serve until members to fill out the balance of 
such terms, respectively, may be elected at a general election as 
provided in section 70-610.” 


If in those districts where the law provides that vacancies shall be 
filled by the board of directors a situation should arise where all of the 
directors resigned at one time, we believe that an application to the 
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courts for the appointment of a receiver to conduct the affairs of the 
district until directors could be legally selected would be favorably 
received. 


November 26, 1955 
TAXATION: CONSTITUTIONAL LAW 
Invalidity of “Average Annual Inventory” Mode of Assessment 


Dear Senator: 


You have requested our opinion on the constitutionality of L.B. 149, 
as adopted by the 1955 session of the Legislature. 


This law provides, in effect, that property held for sale by mer- 
chants, as defined therein, shall be separately classified for purposes 
of taxation. The value of personal property appertaining to the business 
of a merchant shall be determined on an average inventory basis. The 
average inventory value is based upon the average of twelve monthly 
inventories prior to March 1 of each year, one of which is to be taken 
from the records of the business. Section 2 of the act provides that 
manufacturers shall determine the value of their business property in 
the same manner, with the notable exception that ‘‘value shall be de- 
termined upon the materials only’. 


It is apparent to us that three constitutional questions are involved. 
Does the act violate the uniformity provisions of article VIII, Section I 
or the provisions prohibiting exemptions from taxation contained in 
article VIII, Section 2, and does it grant special privileges and im- 
munities which are prohibited in article III, Section 18, of the Consti- 
tution of Nebraska? 


Article VIII, Section 1 of the state Constitution as amended in 
1954, is as follows: 


“The necessary revenue of the state and its governmental sub- 
divisions shall be raised by taxation in such manner as the Legis- 
lature may direct. Taxes shall be levied by valuation uniformly and 
proportionately upon all tangible property and franchises, except 
that the Legislature may provide for a different method of taxing 
motor vehicles; PROVIDED, that such tax proceeds from motor 
vehicles taxed in each county shall be allocated to the state, 
counties, townships, cities, villages, and school districts of such 
county in the same proportion that the levy of each bears to the 
total levy of said county on personal tangible property. The Legis- 
lature may prescribe standards and methods for the determination 
of the value of real or other tangible property at uniform and pro- 
portionate values. Taxes uniform as to class may be levied by 
valuation upon all other property. Taxes, other than property 
taxes, may be authorized by law. Existing revenue laws shall 
continue in effect until changed by the Legislature.” 


Our Court has said that this part of the Constitution requires that 
taxes on all tangible property must be levied by valuation uniformly 
and proportionately. Homan v. Board of Equalization, 141 Neb. 400. 
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That case involved a statutory provision enacted in 1939, requiring that 
proximity to markets, school and other facilities and individual tax 
burdens be considered in arriving at the actual value of real estate. 
The following portion of the opinion points out the invalidity of such 
statutory provisions: 


“A reading of section 77-201, Comp. St. Supp. 1939, reveals 
that the amendment of 1939 has provided one of two things; first, 
a different method for fixing the actual value of real property than 
that prescribed for other property, or, second, the legislative 
amendment of 1939 was merely declaratory of the elements con- 
sidered in arriving at actual value in any event. We are inclined 
to the view that the inclusion of the additional elements to be con- 
sidered in fixing actual value of real property creates two different 
methods of appraising property in the same class. A consideration 
of the new elements prescribed in the 1939 amendment would 
result in a different valuation than if the amendment had not been 
made. * * *. We conclude therefore that the establishment of the 
two methods of valuation of property in the same class for taxation 
purposes results in a want of uniformity prohibited by section 1, 
art. VIII of the Constitution. The record shows a finding by the 
trial court that the fact that the land is in the city school district 
depreciates its value. It is also shown that the tax burden upon 
the property was taken into consideration in arriving at the actual 
value of the land. Consequently, elements were considered in fixing 
the valuation of this real property for tax purposes which could not 
be properly considered. * * *. By the injection of provisions which 
create a want of uniformity in determining the actual value of 
property in the same class for taxation purposes, the legislative 
amendment (Laws 1939, ch. 102) is in direct conflict with section 
1, art. VIII of the Constitution, and is consequently void.” 


This constitutional provision prohibits the Legislature from estab- 
lishing different classes of tangible property for purposes of taxation. 
The establishment of such classes results in a complete lack of uni- 
formity, which is required by the phrase ‘Taxes shall be levied by valu- 
ation uniformly and proportionately upon all tangible property * * *.” 
This conclusion is further supported by the following authorities: Schulz 
v. Dixon County 134 Neb. 549; International Harvester Co. v. County 
of Douglas, 146 Neb. 555; 31 Neb. Law Review, page 451; Chicago 
R. I. & P. R. Co. v. State, 111 Neb, 363. 


We are aware of the three decisions of our Court involving Central 
Granaries Co. v. Lancaster Co., the second and important decision be- 
ing reported in 77 Neb. 319. In those cases the constitutionality of the 
so called “grain brokers” law was involved. The statutes involved now 
constitute sections 77-1222 to 77-1224, R.R.S. 1943, and provision is there 
made for the same sort of average annual inventory as a basis of value. 
It is important that this case was finally decided in 1906, and the con- 
stitutional provision then in effect did allow for separate classification 
of all types of property. Tangible and intangible property were not then 
distinguished and the only requirement as to uniformity was that tax- 
ation should be “uniform as to the class upon which it operates’. 
Art. IX, Section 1, Constitution of Nebraska 1875. This case cannot 
be considered as authority for the proposition that different classes of 
tangible property may be established for purposes of taxation. It was 
cited as authority when our Court held the same law constitutional in 
Archer-Daniels-Midland Co. v. Board of Equalization, 153 Neb. 776, but 
a rehearing was granted and by reason of arguments and brief sub- 
mitted by Amicus Curiaw the decision was set aside. In the final de- 
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cision of the case found in 154 Neb. 632, the tax imposed was held 
invalid for the reason that the property involved did not have a tax 
situs in this state. The constitutional question previously decided was 
evaded on the grounds that the issue was not properly before the court. 


As a result of this interpretation of those decisions we are of the 
opinion that the Homan case previously discussed states the correct 
rule that the Legislature cannot establish different classes of tangible 
property with different methods of arriving at value applicable to the 
several classes for the obvious reason that the result would be the use 
of two different methods of appraising the same kind of property. 


There is some language of our Court in Thorin v. Burke, 146 Neb. 
94, which might lead to a conclusion contrary to that which we have 
just stated. However, that case is based primarily on the decision in 
State ex rel Taylor v. Hall, 129 Neb. 669, which simply restates the 
generally accepted rule that the Legislature may make a reasonable 
classification of persons for purposes of regulatory legislation, The 
statement made that “classification of property or business for taxation, 
whether the tax is a property tax or an excise tax, can be permitted 
only if the classification is reasonable and the tax operates uniformly 
upon all members of the class’ impresses us as being obiter dictum 
only and does not in any manner establish the rule that tangible prop- 
erty may be divided into classes or that different methods of arriving 
at values for each may be used. It is also noteworthy that the tax in- 
volved was an excise rather than a tangible property tax and that it 
did not meet the requirement of uniformity. We are unable to determine 
that this case and those supporting it conflict with the rule announced 
in the Homan case. 


It might be contended that the adoption by the people of an 
amendment to article VIII, Section 1 in 1954 was sufficient authority 
for the legislation in question. This amendment was submitted to the 
people by the passage of L.B. 4 of the special session of the Legislature 
in 1954. As introduced this proposal did allow for taxation uniform 
as to class as to all types of property and franchises, and further pro- 
vided that the Legislature could prescribe standards and methods for the 
assessment and taxation of various classes of property, both tangible 
and intangible. However, these provisions were stricken from the bill 
and the only new language adopted was that “The Legislature may pre- 
scribe standards and methods for the determination of the value of 
real or other tangible property at uniform and proportionate values”. 
This amendment is not sufficient to establish separate classes of tan- 
gible property for the reason that the requirement of uniformity as to 
tangible property in general is still present. At the time of passage 
of this amendment the Legislature itself recognized that nothing had 
been changed other than the right to liberalize the term “actual value”. 
See Nebraska Legislative Journal Sixty-Sixth (Extraordinary Session) 
1954, pages 181, 182, 183, 184, 199. 


L.B. 149 allows merchants to determine the value of certain of their 
tangible property in a manner different than that which must be used 
by those not included in that class. Those who are not merchants must 
determine the value of their tangibles as of March 1, while merchants 
arrive at the value of the same type of property by using an annual 
average, and no consideration need be given to the value or amount 
on hand of their property the same day. This, in our opinion, results 
in a complete lack of uniformity in the method of arriving at the 
value of tangibles. 
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Your attention is further directed to Section 2 of this act which 
allows manufacturers to determine the value of their inventory “upon 
the materials only’. This allows for a total disregard of the other 
elements such as labor and cost of machinery which actually contribute 
to the value of the finished product. Merchants must consider all ele- 
ments in arriving at the value of their business property. This appears 
to result in a lack of uniformity within the provisions of the act itself, 
and it is apparent that the same defect exists as to those who are not 
merchants, but who may be the owner of the same products as those 
owned by manufacturers and who are also forced to use all elements 
constituting value. Our Court has clearly stated that the exclusion of 
labor costs in arriving at the value of improvements to real estate 
generally when not excluded in the valuation of improvements on rail- 
road property is discriminatory and erroneous. Chicago, R.I. & P.R. Co. 
v. State, 111 Neb. 362. We think this rule would prohibit any dis- 
crimination in favor of manufacturers over other taxpayers in the 
taxation of the same type of property. 


Article VIII, Section 2 of our Constitution provides in part that 
“No property shall be exempt from taxation except as provided in this 
section”. Under L.B. 149 the value of the inventory on hand on March 1 
could and undoubtedly in many cases would be greater than the value 
of the inventory based on the yearly average. The result in such cases 
would be that some property in this state on assessment day would 
escape and be exempt from taxation in violation of the above constitu- 
tional provision. 


The provision against exemption from taxation is closely related 
to the prohibition found in article III, Section 18, where it is declared 
that the Legislature may not pass laws granting special privileges and 
immunities. We believe that the granting to merchants the right to 
disregard the property they own on assessment day while others owning 
similar property must return for tax purposes all tangibles owned on the 
same date violates that portion of the Constitution. 


We have had occasion previously to express an opinion on the 
general type of legislation involved here, and for additional discussion 
and authority on this subject we refer to the opinions contained in the 
Report of Attorney General, 1949-50, pages 62 and 133, copies of which 
we are enclosing. 


Our conclusion is that L.B. 149 results in the taxation of one 
person’s property at a value equal to the average value of all such 
property owned by that person during the preceding year, and of similar 
property owned by others at another value on tax day and that this 
method of determining value of the same type of property results in 
a lack of uniformity, exempts certain property from taxation, and 
grants certain privileges and immunities to one group of taxpayers 
not extended to others. Such being the case, we are of the opinion that 
we could not successfully defend the constitutionality of this act. 


In answer to your second question if the Supreme Court should de- 
termine that the act is invalid it would then be void from the date 
of enactment. It would have no effect on other existing laws and would 
be considered as though it had never been passed. Finders v. Bodle, 
58 Neb. 57. 
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January 9, 1956 
BOARD OF CONTROL 
Authority to Move School for Blind 
Dear Senator: 


You have inquired whether the Board of Control has authority to 
remove the School for the Blind from Nebraska City and locate it at 
some other town in the State of Nebraska, without receiving prior 
legislative approval for such removal. We think not. 


In Elmen v. Board, 120 Neb. 141, 231 N.W. 772, our Court said: 


“The (state) Constitution is a limitation upon the powers of 
the legislative department of the government; but it is to be re- 
garded as a grant of powers to the other departments. Neither 
the executive nor the judiciary, therefore, can exercise any authority 
or power, except such as is clearly granted by the Constitution.” 


Turning to our Constitution, we find that the Board of Control has 
been granted the following power by section 19 of Article IV: 


«* * * The Board of Control shall have full power to manage, 
control and govern, subject only to such limitations as may be 
established by law, all state charitable, reformatory and penal 
institutions that now are or may hereafter be established. * * *.” 


The above language would seem to clearly contemplate that the 
Board should have control only over such institutions as may be estab- 
lished, but is not given authority to establish them, that being a matter 
reserved to the Legislature. Nor do we find that the Legislature has 
delegated power to the Board to establish or remove state institutions. 
Section 83-108, R.R.S., only provides that the Board, “shall have over- 
sight and general control of the Nebraska School for the Blind’, and 
section 83-134 (L.B. 438) does no more than to provide that the Board, 
“shall have general charge of the erection of new buildings, the repair 
and improvement of buildings including fire escapes, and the improve- 
ment of grounds”. We find no mention of a power to remove estab- 
lished institutions. 


Referring again to the constitutional provision with respect to 
“established” institutions, we find that it was in fact the Legislature 
which established the School for the Blind in its present location. It 
was created in 1875 by the following language: 


“Section 1. That there shall be maintained at Nebraska City, 
in the county of Otoe, an institution for the blind * * *.” (Laws, 
1875, p. 149). 


The above act creating the school was in large part held to be 
unconstitutional. (State v. Holcomb, 46 Neb. 88; see also, State ex rel 
Davis v. Bacon, 6 Neb. 286). At the next session of the Legislature a 
new act was passed dealing with the school, and it used this language: 


“Section 1. That the purpose of * * * the Institute for the 
Blind, now established and located at Nebraska City * * *.” (Laws, 
1897, p. 202). 


The only amendments to the preceding section were in 1915, when 


the name was changed to the School for the Blind, (Laws, 1915, p. 293), 
and in 1937 when a change in the type of training was directed. (Laws, 
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1937, p. 822). The section was never amended by the Legislature to 
change the fact that the School was “established and located at Ne- 
braska City’. It is true that specific language was removed from the 
present section 83-201, but this was done by the 1943 Statute Commis- 
sion in the following manner: 


“REVISER’S NOTE: * * * Third Change: The phrases ‘now 
established and located at Omaha in Douglas County’ and ‘now 
established and located at Nebraska City in Otoe County’ have been 
omitted as redundant. These schools are established and reference 
to their location is deemed irrelevant.” 


We also want to call attention to section 72-801, which provides 
with reference to public buildings that, “no building shall be changed or 
diverted from the use or purpose, kind or class of building, from that 
for which the appropriation was originally made”. 


From all of the foregoing, we think it proper to conclude that the 
Board of Control has “full power to manage, control and govern” only 
those institutions that are or may he established by the Legislature. 
Webster defines “establish” as, “To make stable or firm; to fix im- 
movably or firmly; settle’. We are of the opinion that the location of 
the School for the Blind must remain fixed at Nebraska City until the 
Legislature authorizes its removal. 


March 1, 1956 
URBAN PLANNING 
State or Regional Planning Agency; Availability of Federal Funds 
Dear Governor: 


You have requested that we advise you as to the possibility of a 
program for urban planning which would permit the use of federal 
funds available for that purpose. In this respect, we have perused 
“A Guide to Urban Planning Assistance Grants” printed by the Housing 
and Home Finance Agency of the United States Government. Section 
701 of the Housing Act of 1954 provided that federal aid should be avail- 
able under certain conditions to facilitate urban planning and similar 
planning in metropolitan and regional areas. 


The law is divided into two categories. The first provides for 
grants to states for the purpose of planning assistance to small munici- 
palities under 25,000 population. To be eligible for a grant under this 
category, certain specific requirements must be met. There must be a 
legally created state planning agency. This state planning agency must 
be in a position to provide state or other non-federal funds in an 
amount at least equal to one-half the estimated cost of the planning 
work for which the federal grant is requested. Among other require- 
ments the state agency must be ready and able to assume full responsi- 
bility for the proper execution of the program for which the grant is 
made and for carrying out the terms of the federal grant contract. 
Under present law, there is no agency of state government which could 
qualify as an applicant for a federal grant under this first category. 
Possibly the closest that we have is the State Zoning Agency. However, 
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this agency is empowered to act under only limited circumstances. 
See 81-831, R.S. Supp., 1955. Furthermore, its regulation maps and 
reports are not compulsory upon the several governmental subdivisions, 
but the subdivisions may in their discretion change or alter the advice 
of the State Zoning Agency. It is therefore obvious that the require- 
ment for assuming full responsibility for the proper execution of the 
program under the federal grant contract cannot be promised by that 
agency. We must advise you, then, that the benefits of the first cate- 
gory of section 701 of the Housing Act of 1954 are not available under 
the present law in this state. 


The second category of section 701 provides for grants to official 
state, metropolitan, or regional planning agencies for assistance in 
planning for metropolitan or regional agencies. The use of the word 
metropolitan in the Federal act does not bear the same population 
connotation as is carried by the use of the same term in the cate- 
gorization of Nebraska cities. Under the federal act, metropolitan 
planning is construed to mean planning for the urban or related area 
surrounding, and including, a major city or group of cities. Metro- 
politan planning may be concerned with an urban area with a central 
city of less than 50,000 population specified in the census definition, 
provided its growth and development is actually metropolitan in char- 
acter. See section 2.3 of “A Guide to Urban Planning Assistance 
Grants”. Also, under this second category the eligible agency is not 
limited to a legally created state planning agency. The applicant 
agency may also be an official metropolitan or regional planning agency 
empowered by state or local laws to do planning work for metropolitan 
or regional areas. The qualifications for an applicant under this second 
category are listed under section 2.5 of the pamphlet hereinbefore re- 
ferred to. An examination of the statutes of this state leads us to 
believe that an appropriate planning agency is established for govern- 
mental subdivisions to do the planning work contemplated by the fed- 
eral act. We have reference to Chapter 19, Article 10 and Chapter 14, 
Article 14, R.R.S. 1943 and amendments in R.S. Supp., 1955, together 
with the supplemental act found in Chapter 71, Article 15, R.R.S. 1943 
and R.S. Supp., 1955. It is our opinion that the housing authorities 
established by the above statutory sections are qualified to be appli- 
cants for federal grant funds where the project is one otherwise con- 
templated by the federal act. 


Since it is our conclusion that the state may not participate under 
present law in the benefits of the first category, but that facilities 
are available to participate under the second category, the result will 
be that participation is denied for planning in small urban areas but 
available where the planning is contemplated for metropolitan or re- 
gional areas as defined by the federal act. 


Section 3 of “A Guide to Urban Planning Assistance Grants” sets 


out the proper steps to be followed in applying for and receiving federal 
grants. 
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June 1, 1956 
BOARD OF CONTROL 
Constructing Dormitory at School for Blind 
Dear Senator: 


Since our letter to you of January 9, 1956, with reference to the 
School for the Blind at Nebraska City, you have asked if the Board of 
Control can claim endorsement from the Legislature for the plan to 
construct a new dormitory at this institution. 


In our other letter, we concluded that the Board of Control does 
not have authority to locate this school at some other town without re- 
ceiving prior legislative approval. Although Article IV, section 19, of 
the Constitution of Nebraska, provides that the Board of Control has 
full power to manage, control or govern established state charitable, 
reformatory and penal institutions, the Board does not have authority 
to establish institutions. 


In your latest request, you write that it is agreed that the Board 
of Control has authority to replace facilities at the School for the Blind, 
but you ask if this decision is entirely administrative, or can Legislative 
endorsement be claimed because of the adoption of the report sub- 
mitted by the Committee on Public Health and Miscellaneous Subjects. 


The report referred to is found in page 681 and 682 of the Legis- 
lative Journal, Sixty-Seventh Session, 1955, and in the report the com- 
mittee recommended that the Board of Control seriously consider con- 
struction of a new dormitory at the School for the Blind. The com- 
mittee also stated that it felt that the indefinite postponement of 
Legislative Bills 79, 331 and 373 was the answer as to whether or not 
the school should be moved to another location. The report was adopted 
by the Legislature on March 15, 1955 (Legislative Journal, Sixty-Seventh 
Session, 1955, p. 711). 


As we have noted above, the pertinent constitutional provision pro- 
vides that the Board of Control shall have full power to manage, con- 
trol and govern all established state charitable, reformatory and penal 
institutions. There is an express restriction on this power, which reads 
“subject only to such limitations as may be established by law”. The 
Legislature has not placed a limitation on the improvement of facilities 
at the School for the Blind, and it is our conclusion that the construc- 
tion of a new dormitory is a part of the administrative affairs of the 
government imposed upon the Board of Control. And, while the Legis- 
lature has not expressly authorized this particular dormitory, its con- 
struction has in effect been sanctioned since the Legislature has not 
limited the constitutional power of the Board of Control to manage, 
control and govern the institution by improvement of facilities. 
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June 13, 1956 
TAXATION—CONSTITUTIONAL LAW 


Proposed Amendment to Release Real Estate Taxes Owing More 
Than Ten Years 


Dear Senator: 


You have requested an opinion with reference to the effect of 
LB 307, Session Laws, 1955 (Laws 1955, chapter 196, page 560). This 
act provides for the submission to the electors of an amendment to 
Article VIII, section 4, Constitution of Nebraska. 


Article VIII, section 4, Constitution of Nebraska, now provides that 
the Legislature shall have no power to release or to discharge any 
political subdivision, the inhabitants thereof, or any corporation, or the 
property therein, from the proportionate share of taxes to be levied for 
state purposes, or due any municipal corporation. This constitutional 
provision also declares that there shall be no commutation of such 
taxes. In other words, at the present time, the Legislature cannot 
authorize any release or discharge of state or municipal taxes which 
are lawfully levied. If the amendment set forth in L.B. 307 is adopted, 
the Legislature will have the authority to release and discharge real 
estate taxes and assessments which are delinquent ten years or more. 


An examination of the legislative background on this bill shows 
that it was referred to the Judiciary Committee. When the public 
hearing was had on March 21, 1955, the only one who appeared in favor 
of this bill was Mr. Walter G. Huber, an attorney and abstracter from 
Blair. Mr. Huber was apparently speaking for the abstracters. He stated 
that adoption of this amendment is necessary because unpaid real estate 
taxes and assessments tend to clutter up the records and titles pertain- 
ing to real estate. He also made the statement that this bill is patterned 
after Oklahoma law. Mr. Huber conceded that adoption of this amend- 
ment could in effect penalize those who pay taxes when they are due, 
but he said that such a provision might make county authorities more 
alert in the enforcement of the tax laws. No one appeared in opposition 
to the bill. After the explanation by Mr. Huber, the Judiciary Commit- 
tee placed the bill on General File by a vote of 6 ayes and 1 nay. 


May 1, 1956 
GOVERNOR 
Authority with Respect to Department of Health 


Dear Governor: 


You have inquired as to your duties, responsibility and authority 
with respect to the functioning of the Department of Health. The prob- 
lem arises because of the passage of Chapter 335, Laws 1953, which was 
an Act “to provide for the appointment of a State Board of Health as 
the head of the Department of Health”. 


The present Department of Health is the successor to the Depart- 
ment of Public Welfare created by the Civil Administrative Code adopted 
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in 1919. The Department received its present name in 1933. (Laws, 
1933, p. 571). Section 1 of both the 1919 and the 1933 act was as fol- 
lows: 


“The civil administration of the laws of the state is hereby 
vested in the Governor. For the purpose of aiding the Governor in 
the execution and administration of the laws, the executive and 
administrative work shall be divided, notwithstanding any more 
general or special laws respecting civil administration of the laws 
of the State of Nebraska, into the following departments, to-wit: 
Department of Agriculture and Inspection, Department of Labor, 
Department of Health, Department of Roads and Irrigation, De- 
partment of Banking and Department of Insurance.” 


There has been no material change in the above section of the law, 
and it now appears as section 81-101, R.S. Supp., 1955, and still lists 
the Department of Health as one of the departments created for the 
purpose of aiding the Governor in the execution and administration of 
the laws. The 1953 act creating a State Board of Health made no 
change in section 81-101. It only amended section 81-102 by stating 
that instead of having a Director of Health as head of the Department, 
the head thereafter should be, “the members of the State Board of 
Health”. 


Section 81-103 was amended to eliminate the statutory fixing of 
the salary of the former Director of the Department, since the salary 
of members of the Board is fixed by a separate section of the act. 
Section 81-103 still provides that the Governor shall have authority to 
establish the salaries of all persons connected with the various depart- 
ments, including the heads thereof, except as otherwise provided by 
law. The only exception would be in the case of members of the Board 
and the Director of Health. 


Section 81-104 was not amended by the 1953 act. That section 
provides: 


“No appropriation from any fund except the General Fund 
shall become available for expenditure for any expending agency 
until such department shall submit to the Governor estimates of 
the amount required for each activity to be carried on, and such 
estimates shall have been approved by the Governor. A statement 
of the estimates as allowed shall be promptly furnished the Auditor 
of Public Accounts for his guidance.” 


The foregoing would therefore give the Governor control over items 
(8) to (20) of the Health Department appropriation, which includes 
phases of the hospital survey, the Bureau of Examining Boards which 
in turn include the barber division, basic science, chiropody, chiroprac- 
tic, cosmetology, dental, embalmers, medical, masseurs, optometry, os- 
teopathy, pharmacy, prophylactic, veterinarians, and state funeral di- 
rectors; professional engineers and architects; vital statistics; Division 
of Athletics; and, all appropriations from federal funds. 


Section 81-107 was not amended by the act creating the Board 
of Health, and to a certain extent there is a conflict between the two; 
that is, section 81-107 provides that the Governor shall have the power 
to appoint all employees in the departments, but the 1953 Act specific- 
ally authorizes the State Board of Health to exercise that function, 
and in our opinion a court would uphold this right as being an exception 
to the general statute. However, there is no direct conflict in the 
balance of that section, which provides: 
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“* * * Such an appointee may be required to serve in one or 
more departments and may be transferred from one department 
to another from time to time as an efficient and economical ad- 
ministration shall require. The Governor shall confer with the 
heads of the several departments who shall make recommendations 
to the Governor, from time to time, relative to appointments, serv- 
ices, salaries, and duties of the appointees for their respective de- 
partments. * * * .” 


We also point out that the Governor has the power to approve or 
disapprove rules and regulations proposed by the Department, under 
the terms of section 84-908. This of course was intended to aid the 
Governor in carrying out the provisions of section 6, Article IV of the 
Constitution: 


“The supreme executive power shall be vested in the Governor, 
who shall take care that the laws be faithfully executed and the 
affairs of the state efficiently and economically administered.” 


We find no indication that the Legislature has created an inde- 
pendent board or commission, and are of the opinion that the Depart- 
ment of Health retains substantially the same position as a subordin- 
ate department, as it had prior to the 1953 act, and that its status 
is comparable to that of the other code departments. There is nothing 
in the title of the 1953 act which indicates an intention to create an 
independent board. In fact, the title states that it is, “AN ACT re- 
lating to the Civil Administrative Departments of the State of Ne- 
braska’”’. Resort to the report of the Committee on Public Health which 
considered the 1953 act contains no indication of such an intention. 
On the contrary, the only testimony relating to the purpose of the bill 
reveals that the primary purpose was to divide the responsibility 
formerly held by the director among the five board members. The 
Committee record shows the following: 


“Dr. E. A. Rogers, Present Acting Director of the Board of 
Health came forward and spoke briefly concerning the duties of 
the Director and that as the job now stands it is entirely too 
much for one man. He stated that the Hospital Board was function- 
ing nicely, and he could see no reason why a Board of Health 
would not be the answer to the Health Department’s needs.” 


In the event that specific areas of conflict or doubt arise in con- 
nection with administration of the Department, we shall be glad to have 
you call on us further. 


July 7, 1956 
GOVERNOR 
Authority with Respect to National Guard 
Dear Governor: 


You have asked us to review your responsibilities and authority 
with respect to the National Guard as it is organized in this state. 
This requires consideration of both state-federal relationships and of 
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your constitutional and statutory powers. An added complication is 
the changing status of the National Guard itself. (29 Va. L. Rev. 839, 
“The Legal Status of the National Guard”). 


We turn first to the applicable provisions of the United States 
Constitution: 


“No State shall, without the Consent of Congress, lay any 
Duty of Tonnage, keep Troops, or Ships of War in time of Peace, 
enter into any Agreement or Compact with another State, or with 
a foreign Power, or engage in War, unless actually invaded, or in 
such imminent Danger as will not admit of delay.” (Art. I, Sec. 10). 


“The Congress shall have Power * * * To provide for organiz- 
ing, arming, and disciplining, the Militia, and for governing such 
Part of them as may be employed in the Service of the United 
States, reserving to the States respectively, the Appointment of 
the Officers, and the Authority of training the Militia according 
to the discipline prescribed by Congress; * * *.” (Art. I, Sec. 8). 


In addition to U. S. constitutional provisions, there are of course a 
number of acts of Congress relative to organization of the National 
Guard. For present purposes however, it is sufficient to mention the 
federal provision that each state shall appoint an adjutant general; 
that for appointment and promotion, officers of the National Guard 
must meet certain qualifications in order to be federally recognized; 
and, that all such officers must take an oath they “will obey the orders 
of the President of the United States and of the Governor of the 
State.” (32 U.S.C., Secs. 11, 112, 113). 


There are two provisions in the Nebraska Constitution which bear 
on this matter: 


“The Governor shall be Commander-in-Chief of the military 
and naval forces of the state (except when they shall be called into 
the service of the United States) and may call out the same to 
execute the laws, suppress insurrection, and repel invasion.” (Sec. 
14, Art. IV). 


“The military shall be in strict subordination to the civil 
power.” (Sec. 17, Art. I). 


Turning next to Nebraska statutory provisions relative to the Na- 
tional Guard, section 55-102 was obviously enacted for the purpose of 
securing some uniformity between state and federal controls over the 
Guard. That section provides: 


“All acts of the Congress of the United States providing for 
the administration, control, equipment, government, and organiza- 
tion of the armed forces of the United States, together with the 
rules and regulations promulgated thereunder, now in effect and 
hereinafter enacted or promulgated may, by appropriate rules and 
regulations, be adopted by the Governor for the operation and 
regulation of the military forces and militia of the state insofar 
as the same are not inconsistent with rights reserved to this state 
under the Constitution of the state and provisions of this code.” 


Whether any of the federal acts, regulations or rules contemplated 


by the preceding section have been adopted by the Governor of this state 
since the section became effective on May 15, 1953 is unknown to us. 
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The most important power which the Governor possesses with 
respect to the National Guard is of course that he is commander-in- 
chief thereof. As such he may give orders which must be obeyed. In 
this connection, section 55-137 provides that, “The commander-in-chief 
may from time to time make and publish rules, regulations and orders 
for the government of the National Guard, not inconsistent with law 
* * *” And section 55-138 is of similar import: 


“The Governor, as commander-in-chief, is hereby authorized 
and empowered to make such rules and regulations and to pro- 
mulgate all orders which he in his sole discretion shall determine 
desirable or necessary for the carrying into effect of the provisions 
of this code. When so promulgated by the Governor they shall 
have the same force and effect as the provisions of this code. The 
rules and regulations in force at the time of the passage of this 
code, and not inconsistent herewith, shall remain in force until 
new rules and regulations are approved and promulgated.” 


In order that the Governor may at all times be advised of activities 
carried on by the National Guard, the Legislature has given him a 
most important power in section 55-148, where it is provided that the 
Adjutant General “shall also make a report at such other times and as 
to such matters as the Governor may require”. Under that authority 
you would of course have the power to order yearly, monthly, weekly, 
or even daily reports in such fields of activity carried on by the Na- 
tional Guard as you might deem necessary. 


The Governor has been given a number of other specific powers, 
such as the power to fix the location of units and headquarters of the 
National Guard, (sec. 55-110) and to fix the time and place for the 
annual encampment (55-154). Both of these powers would of course 
have to be exercised in accordance with federal requirements. In con- 
nection with the location of units, you will also recall that on October 
10, 1955 we advised you that it was your duty to examine and approve 
or disapprove of all expenditures by the Military Department from the 
Military Department Building Fund before any expenditures could be 
made for such purposes as purchasing land and constructing armories 
thereon. 


Section 55-141 provides for the appointment of the Adjutant Gen- 
eral by the Governor, and 55-114 and 55-115 provide that the Governor 
shall fill vacancies among other officers of the organization, such ap- 
pointments to be in conformity with federal regulations as to fitness 
and qualifications. All officers, including the Adjutant General, serve 
until they have reached the age of sixty-four years. The Adjutant Gen- 
eral formerly served until he had reached the age of 70, but in 1943 
and 1945 the Legislature adopted acts “to remove the exception that 
the Adjutant General shall hold his office until he has reached the age 
of 70 years, and make the retirement age the same as other staff 
officers”. (Laws, 1943, p. 429; 1945, p. 423). 


With reference to the powers of the Adjutant General, section 
55-140 provides: 


“The Adjutant General shall be in control of the military 
forces of the state and subordinate only to the Governor in matters 
pertaining to such forces. He shall issue and transmit all orders 
of the commander-in-chief with reference to the militia or military 
organization of the state, and shall keep a record of all officers 
commissioned by the Governor and all general and special regula- 
tions, °* * *.7" 


$97 


We think that all of the foregoing summarizes your general au- 
thority and responsibility with respect to the proper functioning of the 
National Guard in this state. If specific problems arise which you do 
not feel are covered by this letter, please call on us further. 
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PIOSNOCEVELY soci s ped yiatet ee tea eiarse ss hRas we eEe 45-46: 
County’s claim for old age assistance same status 

as: General ‘creditor ecco aweegs ges Sosa eas Hdie Ss ote 43-44: 
Legal settlement of old age pensioner 

confined in. nursing: home. <0 :4<(6.,4..<:0% 600s 84 088 50'< 43-44: 


No refunds to county for emergency relief extended... .43-44: 
Relatives liable for support of person eligible 


for old-age ‘assistences;,J- tse Sent Sob ys e423 5.35 w 43-44: 
Settlement of old age assistance claim................. 43-44; 
Claim for old age assistance lien prior to 

present ‘amendments §\5..-5:75 sarasicct anos ion ches ct eo 39-42: 
Old age and blind assistance liens, in mortgage record. .39-42: 
Release. of assistance Hens. 1.5.6 ccs cece ed oa Fo ese visieio 39-42: 
County treasurer pays county assistance 

administration warrants...............seceeseeeee 39-42: 


Claim of county for old age recipient «39-42: 
County of legal settlement responsible for poor persons.39-42: 


Certificate indexed and recorded without fee + -89-42: 
Fees for acknowledgments—assistance certificates. . 89-42: 
Funds for administrative relief expenses... » -89-42: 
Burial expense for recipients of assistance. . « 89-42: 
Funeral expenses of old age assistance recip’ . 89-42: 


Liability of father-in-law for Suppart SE eee ; . 89-42: 


Legal settlement «89-42: 
Loss of legal settlement... . . -89-42: 
Recovery to county for direct relief. . 89-42: 
Support of quarantined WPA workers. . - -89-42: 
Homestead not liable for old age pension payments... .39-42: 
Control of allowance for mother’s pension... . 89-42: 
Funds. for emergency’ reef... 500s sey ckee wee asec aes 39-42: 


BALLOTS—(See also: CANDIDATES; ELECTIONS) 
Primary; necessity for placing constitutional 
AMOENUMEN tA ON... . s.peloes as ooo see R NO Mad 60is74 4 ase 53-54: 
Primary ballot; discretion of Secretary of State to file 
nomination papers; procedure to exclude name 
from ballot “names” entitled to printing on ballot. .53-54: 
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233 
-234 


232 
229 
181 


91 


378 


423 


Function of Secretary of State as to certification; 

as to sample ballot.......... 
Write-in votes; cross in squ: 2 
Non-political petition candidate. 
General election ballot; cannot be on after defeat 

in primary for different BENCE ic sams cewenN 6 we eae 51-52: 656 
Names of candidates on non-political ballot, authority 

to print “by petition” following candidate’s name. .47-48: 656 
Voter’s right to use printed sticker to write in 

name of candidate on ballot. 
Names of candidates on non-political bal . y 

to print “by petition” following candidate’s name. .47-48: 656 
Statement following name of convention 

endorsed candidates s «jo. 6c.c0)s eas 563 6..e see ese said 
Spacing names of candidates. 
Placing name on ballot—candidate ‘nominated 

by petition... «6.2.05 
Designation of end 
Designation of candidate on ballot............ 
Correction of errors on printed official ballots. 
Name on ‘ballots s.\ cuask caus. ase cats ba teedas 
Publication of ballots 2 
Identity of candidate on ballot—same name........... 
Ballots for public power district located 

in more than one county... 62.0036 5. ec ces es neces 


BANKING DEPARTMENT— 

(See also: BUILDING & LOAN ASSOCIATIONS; LOAN 

COMPANIES; INTEREST; OIL & GAS LEASES) 
Computation of reserve requirements................. 
“Drive-in teller’s cage” across alley from 

national bank’s main quarters... 

Increase of paid-in capital; public: 
Loans to officers or directors; 8-149, R.S. 1943... 
Payment of dividends on common stock............... 
Expenditure of surplus from assessment levied 

for bank examination expenses..................- 
Cooperative credit association; limitation on expendi- 

tures; operating losses and expenses; guaranty fund.51-52: 
Loans between credit unions unauthorized 
Statutory election of groups eligible to organize 

as credit unions; definitions, requirements as 

to contents of the by-laws.............2... ce eeeee 49-50: 570 
Co-operative credit associations issuing of share 

certificates, making loans, and tolerating overdrafts.49-50: 421 
Co-operative credit association; license issued without 

charge to association officers by banking 

department. . 
Whether notary public who is shareholder in co-op 

credit association may take acknowledgments on 

instruments payable to the association............ 47-48: 365 
National bank’s reserve fund as property included 

with surplus and undivided profits for taxation... .47-48: 37 
Industrial Loan & Investment Company, legal 


: 379 


loan limit : 42 
Special assessm effect of 

payment of installments before due date.......... 47-48: 345 
State bank loans, personal and installment loan act, 

limit on multiple loans and interest rate.......... 47-48: 617 
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Building and loan association retirement benefit 
plan, authority of department to approve plan..... 
Chattel mortgage advancement clause, effect of lien 


for additional advancements in the future.. 


Small loans; application for license, time 
‘to: ‘file: objection... 5.25 cinco eS ee 


Small loans; licensee occupy separate place of 

business, not split loans with other companies..... 
Personal property of state banks subject to taxation... 
Bank property, method of assessing equipment 


and other tangible personal property. 


Authority to purchase notes from bank officer 


Cooperative credit association loans on 
antomohile- papery. o..0s2sbaawneeh x 
Branch banking prohibited 


Corporate security exempt from blue sky law when 
corporation in continuous operation three years.... 


Directors borrowing funds—approval of 
board of directors.... 

Where stock of director hel j 
not satisfy requirement that he own 
his own name and right 

Investing in federal land bank bonds..... 


Rules and regulations of Department of Banking 


Clearing checks at par..............+-0. 


tenancy, 


S 
stock in 


Industrial loan & investment companies, regulations 


and controls by Department of Banking... 


Industrial loan & investment companies, authority 
to borrow funds—limitation and pledging assets.... 
Industrial loan & investment companies, right 


to rediscount notes...........-..++++ 
Trust company, place of business limited 
where charter granted 


Assessing tangible personal property of state banks 


Assessing tangible property of banks..... 
Depositing of state normal school funds 
Establishing branch banks.............. 
Rate of interest a state bank may charge. 


to 


Assignment and endorsement of mortgages 
deposited with the Department of Banking........ 
Oil, gas or mineral interests exempt from 


blue sky law provisions......... 
Oil and gas leases—subject to blue sky 


Appropriation of Department of Banking funds. Saas Be 
Authority of department to control foundation 


or community trusts................ 


Eligibility of savings banks to operate under 


small Joan act.......-20+s-e02--00-- 


National banks must comply with requirements 


Of EBs 282 << cs saaxacisene d's 
Bank examiners bond premium 
Supervision of liquidation of co-op credit 


association by Department of Banking............ 


Supervision of investment companies 
Safety deposit box lease agreements 


Banking Department sole custodian of pledged ‘securities. 39-42: 


BIDS— 
Counties; construction of public buildings 
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> 257 
: 149 
: 301 


: 500 
1 225 


: 114 
1 283 
: 52 
: 290 
: 63 
: 283 


: 282 
: 286 
: 292 
2 285 


2 57 
: 57 
2 57 
: 290 
: 33 
: 321 
: 33 
: 32 
: 41 
2 44 
: 513 
: 510 
3 TT 
2 77 
: 80 


: 82 
: 110 
: 197 


: 495 
: 514 


718 


: 323 


Counties; gravel contracts; lowest and best bidder; 

discretion of board.......-....++---++ee-eees ....51-52: 
County lease of road equipment... . . 51-52: 
Necessity; county purchase of supplies. . 51-52: 
Necessity; improvement of county hospital..... . 51-52: 
Contracting by counties for supplies and equipme: 

publication of notice for bidS............+eeeeseee 49-50: 
County road contracts, when bid soliciting necessary. ..49-50: 
County roads divided into three districts, 

determination of low bid. ..........cceseececesees 49-50: 
Legality of purchase contract binding county to pay 

installments affecting subsequent budgets and tax 

levies; applicability of statute requiring 

COMPEMEIVG: DIGS... 's:5 5s en 64 288 TES SS Te eS 49-50: 
Board of Control purchase of supplies, handling bids. ...47-48: 
Board of Control supplies, bids accompanied by 


other negotiable instruments................2+005 47-48: 
Board of Control supplies, bid on contract to be 
accompanied by certified check................+45 47-48: 


Board of Control supplies for its office and for 
institutions under its control 
County contracts necessitate call for bids..... 
County court house remodeling, advertising for bids. ...47-48: 
Counties under 200,000 population, purchasing road 
machinery, necessity of advertising for bids....... 47-48: 
Normal school board’s authority and procedure to 
arrange for emergency construction by bid on 


cost-plus basis, or when no bid received........... 47-48: 
School board purchasing books and supplies, 
requiring competitive bidding..................... 47-48: 


Public power district, bid for supplies, bond of an 

out-state Casualty Insurance Company 

signed by ‘rem@dent agents... 3:62.66 ass sas eed Swit Ao 47-48: 
Counties giving notice to receive bids on 

supplies exceeding $500. . 
Board of Control purchasing supp) 

accompanied by other negotiable ‘instruments es Wize ie 47-48: 


Construction of secondary roads—advertising for 

contract not. Tequired... ou... ce ss.casce pag 22 eek ties al 45-46: 
Advertising for bids on State construction............. 43-44: 

BIRTH CERTIFICATES—(See also: VITAL STATISTICS) 

Issuing certified copies without charge................ 51-52: 
Adoptive birth certificate issued for child born 

in, foreign: COUNLTY’. 2.0.0 sisi. siciw vad Sesame sees 47-48: 
Agencies beside Department of Health which may 

issue certified copies of records..................+ 47-48: 


Alterations and corrections on original records, 
validity and procedure 

Correcting incomplete delayed birth registration 
certificates, fee required for correcting record, 


TBs DERE chasse Phas oak FOS h wee 5 a eet eie ie Wie a8 47-48: 
Decree of adoption and certificate of birth 

inspection! by. public... 52 sci cingasg steams eg 47-48: 
Fee for birth record search and for certified 

copy when certificate filed... 4 2.60004 n0 050850 47-48: 


Child born dead, certificate of still birth, forms for use.47-48: 
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549 
3 
284 
97 


300 
866 


861 


207 
32 


403 
174 


: 144 
: 318 


217 
320 


147 
116 


264 


123 
284 


374 
539 
159 


: 51 


367 
251 


351 
618 


Fee for correction of erroneous or incomplete 

certificates of delayed birth registration........... 47-48: 499 
Registration cards as additional service authority 

of department to issue : 854 
Adoptive birth certificate fees. 1 334 
Birth records before 1904 retained by local registrar. - 45-46: 335 
Delayed birth registration prior to 1945 retained 


by local registrar > 335 

Full name of mother on certificate : 335 
BLIND, SERVICES FOR— 

Conservator, payments of blind assistance to.......... 49-50: 700 
Ability of son-in-law or daughter-in-law to provide 

help, effect of community property law............ 47-48: 232 
Instruction and aid, authority of Board of Control 

to participate in business enterprises.............. 47-48: 296 
Visual handicap, duty of Board of Control to 

provide educational opportunities.................. 47-48: 417 
Board of Control permitted to purchase tools 

for blind trainee. soo: oi Sse fe tits cee secs eies 45-46: 299 
Stands for blind—Board of Control no authority 

TORCE BS ARENCY | ois sie o.cn weeps s Pes a Fs oi! 45-46: 301 


BOARD OF CONTROL— 
(See also: CHILDREN; PENITENTIARY; STATE 
INSTITUTIONS; MENTAL HEALTH; 
DEPENDENT CHILDREN) 
Authority to transfer unwed mothers to private 
institutions or homes for prenatal care; 
Tapility for expenses.:)..¢ sea eh eo ales ap sas det 53-54: 118 
Power to place dependent, neglected or delinquent child 
in foster home and to deny parents to 


visit or correspond...... : 448 
Construction contracts : 169 
Use of excess in fund over appropriation. F : 685 


County assistance employee’s compensation schedule. -51-52: 186 
Department of services for the blind; classification of | 

employees; retirement system.................2.5- 51-52: 144 
Director of Assistance; regulation; payments for 

medical services jointly to vendor and recipient... .51-52: 345 
Funds of minors; disposition of where minor 

committed to Home for children................-. 51-52: 587 
Authority of juvenile court to order change in 

custody of juvenile delinquent who has reached 

BLS SIENTCEN: 5 is. so cae sin sage Se OIA Ee beady Ss eS 49-50: 297 
Authority to lease institutions to private association. ...49-50: 621 
Court costs in transferring occupants of training 


schools to Beatrice State Home. . - 49-50: 83 
Maintenance of prison inmates engage: 

facture of motor vehicle license plates............. 49-50: 138 
Payment of tuition to schools of district where 

home for children situated.............s.scseesees 49-50: 724 
Regulations affecting selection of doctor or 

dentist by recipient of old age assistance.......... 49-50: 200 
Regulations of Board of Control requiring payments 

in excess of participation of Federal Government, 

POLUGILY? x x oto a sie 5 a 8 acnio ee ae ne ee eS me Uae Sige ola 49-50: 358 
Transfer of children from Home for Children to 

EYAININ ES SCHOONS «23s sent Seee thee Rete eh yee ge 49-50: 888 


Blind, instruction and aid, authority of Board to 

participate in business enterpriseS...........2...++ 47-48: 296 
Care and maintenance costs of insane patients in state 

hospital, official authorized to bring suit to recover. .47-48: 671 
Responsibility for care of patient transferred from 


Other InstifUtions 25.0256 bse se sie ae see ese nas seeds ss 47-48: 620 
Salaries of officers and employees, authority to increase 
and if effective any date other than July Ist........ 47-48: 51 


State without responsibility for care of patients until 
date of admission to state home.. 
Purchase of supplies, handling bids, di: 
‘Powers Of Hoard. 3s. s)<5.a: si siay.< sis, ws ow 8 a0 release wees : 82 
Supplies, authority and procedure to make purchases 
for institutions under its control and for the office. .47-48: 144 
Supplies, bid on contract to be accompanied by 
certified Checle: (ia sicse a ge weages kane seek seg aoe 47-48: 174 
Purchase of supplies, bids accompanied by other 


: 336 


negotiable instruments. . : 403 
Right of State to remove improvements 

skids on land privately owned..................05 47-48: 45 
Visual handicap, duty of Board of Control to provide 

educational opportunities . ......2..0 0s csaseee eden’ 47-48: 417 
Board of Control, rental of land for agricultural 

purposes on a share crop basiS..............-...+5 : 102 
Tools permitted to purchase for blind trainee : 299 


Vending stands for blind—no authority to act as agent ¥-40-46; 301 


A State agency for the institutions for the blind 2 27 
Bids on state construction : : 284 
Prison labor : 283 


Authority to enter into settlements for maintenance 
Of MMAR ee ai cay RG CEs, 7 98 


Board no authority to lease land. . : 102 
Jurisdiction over children committed to state industrial 

ETOONS 2 ho6 8 saps ae oe aeesagnaewor a Wis Seley a eS, omnia aS ae NS 39-42: 99 
Liability for medical services of escaped inmates....... 39-42: 102 


BOARD OF EDUCATIONAL LANDS AND FUNDS— 
(See also: SCHOOL LANDS; LEASES) 
Constitutional amendment changing; effective date; 
power of present board to continue........... a : 505 


Improvements of school lands; trees not included : 250 
Expenditure of funds in excess or proportionate 

quarterly allowance. 5). «64 > osn50 <2 vos aes sandae 51-52: 389 
Right to exchange school lands for other lands......... 51-52: 479 
Authority of Board of Educational Lands and Funds 

to extend school land sale contract..............+. 49-50: 438 
Authority to invest various trust funds in public 

power and irrigation district bonds. 2 45 
Bonding state employees with a mutual company... : 23 
Powers of board to prescribe bonds of employees 

of assistance department. ............2000eeeeccees 49-50: 968 
Power to make rules in re municipal retirement....... 49-50: 128 
Chadron State Park land, authority to renew lease at 

JESSEY VEIOE. 5 <0 yis-e ad a9 88 e bd eae OTRO Ae Lowel Sos 47-48: 388 


Municipal corporations, method and cost to retire bonds 

held by state school funds—unearned premiums... .47-48: 602 
School land lease assignments, right of Board to 

refuse assignment being transferred at a profit....47-48: 312 
State fair grand-stand debentures, not authorized 

TO BUPCHASES ss a ceciveues He bhwn seed sainae dea gene 47-48: 10 


Authority to lease land devised to state with 

conditions and limitations. ................0...00. 45-46: 308 
Duty to determine which employees and officers 

shall furnish bond..............eees00 
North River Irrigation District bonds. 
North River Irrigation District bonds—alloc: 

to temporary and permanent school funds......... 
Re-appraisal of school lands authorized—publish 

notice of time and place of hearing................ 
Authority to sell bonds at less than cost to the state. 
Sale of bonds by DIGS. <0. sie.ccescessisise sta ses 
Legality of joint bids on sale of bonds 
Allocation of gains from sale of bonds under 

provisions of TsB: 9% 25. 5 oscil nid wa seer cele s escese 5s 
Leasee’s right to sub-lease school land 
Record books for school land accounts. 
Authority to execute quit claim deeds. . 
Authority to issue oil or mineral leases... “ 
Authority to purchase county funding bonds........... 
Investments by the Board of Educational Lands 

ANG FUNGS: os i:e Ste ays a ea eeeited eh ets re Toes oe HAT 


BOARD OF REGENTS— 

University hospital; charge for care and treatment 

Of tndigent ‘patients: is sts 14 sagen swan es sa aod ne 
Liability for municipal building permit fee. . . : 
Cestui que trust; exemption of trust property.......... 51-52: 157 
Employment of member of legislature as 

instructor or lecturer 
Change in retirement plan... 
Authority of custodian to purchase electric energy at 

a flat rate for capitol building and executive 

mansion from University: <235 3. sica sass ¢-0'y oe acun é 49-50: 360 
Applicability of state labor laws to University 

of Nebraska 
Allowance or rejection of c! 


m against real estate 


held in trust by Board of Regents................. 49-50: 305 
Authority to charge counties for expense of 

indigent patient at University Hospital............ 49-50: 80 
Board of Regents election, write-in votes required 

for NomMalonya... cecdis caasienes iokieee saw eSeek Ss! 49-50: 884 


Genoa State Farm buildings, board has power 

to demolish... 
Prefabricated house: 

because:of ‘restrictions, 5.2. <s<.5.ceeRene si avces ne 
Buildings constructed become property of the state. 
Member—employment by other state agency.... 
Book store—fair trade act................- 3 
Regents district—old congressional districts........... 


BOARD OF VOCATIONAL EDUCATION— 
Non-professional employees; membership in School 


Retirement. systems. cancers seeeh ear sccsuveslss 51-52: 688 
Professional staff members; membership in 

school retirement system... ..6.2csecccscesercces 51-52: 688 
Purchases for State Trade School; depositing of 

moneys received on production sales.............. 49-50: 762 
Purchasing Department, available to Board of 

Woeational Mduchtion,... oni. a6 aoseunges ovieins pees 49-50: 762 


Right of Department of Vocational Education to 
reimburse schools for mileage paid to instructors. .49-50: 283 
Authority to operate a bus to transport students 


and instructors, accident liability................. 47-48: 350 
Procedure to sell articles and products of 

State Trade School. .... 42.5.0. 0000s s0encesese sete s 47-48: 395 
Forms and agreements of department constitute 

Tules and: résulations. < o.6 rs, omccte eqs aise ase sateen 45-46: 394 
Qualifications of director of Nebraska State 

Tree: SCHOOL ya 006 ocjinn do Hate wale VRS 6 aais ais os ql 45-46: 393 
State Industrial School parolees eligible to attend 

ELAdE SCHOO! s4.7s 28s e-abos scenes eatn eke Meee ord : 394 
Funds to administer Smith-Hughes Act.. é # : 197 
Vouchers of department.................0 0s eee e eee eee : 800 

BONDS OF INDEBTEDNESS—(See also: ELECTIONS) 

When bonded indebtedness attaches and makes it un- 

lawful to remove building from taxing district...... 53-54: 166 
Indebtedness; internal improvements; public buildings; 

BWEMMINE POOL 2. 26. S65 wend x chane/alawt oan SO aad Nee ow Siac 53-54: 112 


Indebtedness; revenue bonds of junior college district; 

registration, blue sky law, and effect of 

debt limitation provisions..............000000eeeee 53-54: 386 
School buildings; removal by private buyer from 

village having outstanding bonded indebtedness. ...51-52: 196 
School districts; liability for bonded indebtedness of 


territory added to county high school district...... 51-52: 566 
Municipal bonds for internal improvements; 

FERISUPAUONS: TOC is 35,2 1cs0s Sha ee et TOs Sees BY 51-52: 701 
Premiums realized on sale of bonds held in trust 

S8- Capital Sainie ss .cc5 5 sy.sle x o'gic ce eee geese 51-52: 23 


Retirement of; county treasurer not entitled to fee for. .51-52: 45 
Authority of Board of Educational Lands and Funds 

to invest, etc..... 1: 45 
Provision by drainage ict that bonds shall be 

payable elsewhere than the office of 


COUNTY. TREASUTCR, .55.65.4cjcs\s'srme ed n0'ss S34% 0 3 5's s 49-50: 516 
Approval of proposed bond issue by voters binds 
Gilly OENCErS: To AGEs cece inky ga reeweycetace De neon ae¥ 49-50: 94 


Bond election, school district, submission of two 
petitions for bond issues 
Bond issue by telephone company to improve ow: 
facilities and supply funds to other corporations. ..49-50: 20 
Interest after maturity and retirement of school 


: 811 


district refunding bonds..................-.-00055 49-50: 185 
Issuance and negotiation of bonds of rural 
high-school -GIStiGt 6 5./s66 3x2 36 mason 2a ee Paw ew ee 49-50: 193 


Possibility of purchasing road machinery from pro- 

ceeds of bonds voted for “internal improvements”. .49-50: 205 
Registration of bonds issued by School District No. 9, 

Seward County, Nebraska....................0005 49-50: 247 
Validity of bonds where examination of bond history 

discloses only question is whether school district 

is lawfully entitled to function as Article 6 school. .49-50: 265 
“Water bonds” issued by second class cities and villages.49-50: 288 
Airports and landing fields, bond issue limitations...... 47-48: 47 
City bond issue election, proper length of time for 

public notice, complying with law to insert 

condition of redeeming bonds..................... 47-48: 278 
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County court house construction bonds, exceeding 


5 mill limitation by vote of people................ 47-48: 109 
Municipal corporation retire bonds, unearned premiums, 

held by state school fund, method and cost........ 47-48: 602 
School busses, authority of Article VI District 

to issue. bonds: to purchase... 6. .0cs.ceececes ev esees 47-48: 491 


School district bond not presented, county treasurer 
not authorized to transfer sinking funds until 
bond paid or barred by statute of limitations 

Airport—villages no authority to issue bonds.......... 

Buildings can not be removed when bonded 
indebtedness exists. 0.5... cece cece ee tee eentens 

Authority to sell bonds at less than cost the state. . 

Bonds maturing—registered when funds not available. ..45-46: 207 

County community hospital—procedure to follow... 

Government bonds in lieu of cash for hospital bonds 

History required for hospital bonds.... 

North river irrigation district bonds. . 

Provision for retiring bonds—included annual budget. 

Sinking fund surplus invested in registered bonds 
of school district ;....s0 Sr. goes cee ON ea sas Sree 

Legality of joint bids on sale of bonds. 

Bale ‘of bonds by bids... -s< tess oe ates s 

Specific amount fixed in notice of election...... 

Procedure for county to pay lost interest coupons 

Interest coupons: Registered when funds for 
payment not available.............. cece eee eee 

Interest rate on bonds registered for want of funds. 

Interest rate on irrigation district bonds....... 

U. S. Savings Bonds as collateral ‘ 

Stolen or lost bonds..............- 

Returning cancelled bond and coupons 

Refunding bonds of drainage district. were 

Refunding bonds in lieu of delinquent interes 

Refunding bonds for bonds not now eligible 
FOP PUPCHASE 4 ass sc tees ws sacs poe hae HRS Helene eeu us 

Optional date on redeeming bonds......... 

Liability of district on drainage bond issue. . 

Investing county funds in U. S. Savings bonds 

Expiration of time to issue funding bonds. 

City issuing revenue bonds............... : 

Bond issue by city when status of city not de ermined. .89-42: 111 

Aviation field bonds—specifications and approval of... .39-42: 127 

Authority of Board of Educational Lands and Funds 
to purchase county funding bonds................. 39-42: 107 


BONDS OF INDEMNITY— 


(See also: SECRETARY OF STATE; PUBLIC 
OFFICERS; STATE OFFICERS) 


Hiling of by. abstractorsis ise 5 cok epee es eckson Be 53-54: 173 
Private employment agencies; date when 

effective and expiration date..................... 58-54: 463 
Right of county officer to select own surety— 

payment fof premivms:oscex Sos cee ye ess $4 36%, 1 tbe 58-54: 494 
Form of security required for payment of excess 

gallonage tax under 66-441 and 66-442............. 53-54: 
Blanket bond covering all county officers and employees .53-5: 
State: Board ‘of Health. i. Fines. os na eal hele es eka ae 53-5 


Rural fire district; secretary, treasurer; where filed... .53-54: 
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Bonding of drivers transporting school children........ 
Bonding state employees with a mutual company. 
Filing indemnity bond for lost transfer of warrant * 
Bond of motor vehicle dealer, restrictions of liability... .49-50: 353 
Licensed motor vehicle dealer’s bond covers 

Other dealers. ¢s0c1 ects h205 2 edy eoraged eee S558 5-009 49-50: 835 
Authority of county treasurer to question adequacy of 

district treasurer’s bond after fixed by 


GiIStTICl DOATGs 55 5.< cadena nerd edmesee Tews bos Bnhe 47-48: 643 
Authority to increase bond of certain state 
officers and employeeS..............0-eeeeeeecees 47-48: 454 


County treasurer’s bond, authority of county board to 
contract for additional surety when 


conditions: warrant. ..625...5 5 (isn s:4scue saa + sain sie sa 47-48: 110 
Out-state casualty company bonds must be signed by 
@ FONIGOHE AECNL. 5s. utes hs cb toeata seve years. exig 47-48: 264 


Duty of Board of Educational Lands and Funds to 

determine employees and officers required 

£0: ATMS: DONG gh Setnc Satake ad San clas Maa Sees 6 2a. 
Elected or appointed officer requiring individual bond 
Liability on bond of officer when court house closed... . 
Motor dealers’ bond no protection to county clerk...... 
Nebraska safety patrolman commissioned as 

deputy state: ShStttly « <ipk 5c ewes csne sn tmes bewew ne 
Obligation under warehouse bond 
Period of bond for appointed officer 
Railway commission members—need determined by 

board of educational lands and funds... 
Reciprocal insurance company qualified to write bonds. .45-46: 367 
Schedule bond used for employees..................5- 45-46: 249 
State officers bond not effective when acting 

as trustee for funds 
Warden as deputy state sheriff—additional bond. . 
Bond ‘of deputy sherife. .. 1s :o...~0:c.5.40is(saie oie = 09 wisreie 
Premium of the state purchasing agents bond.... 
County officials—selection of bonding company... 
Elected official when in military service 


School district treasurer bond wie 43-44; 272 
School. district treasurer. sci 5 ei du needa eis enews Reeve 6 43-44: 273 
Liability on state treasurer’s bond on wrongful 

Handling Of Securities ....5.5 5-20 4.caese so Bete see 43-44: 306 


Liability on state treasurer’s bond for acts of 
his employees... 2.605.560 e secs dicey ays ate 
State treasurer’s deputy and employee: 
Livestock sales rings..............- 
Liability of estate of deceased surety 
Inspector’s bonds. ..........-....++- 
Gasoline tax bond, liability of director 
Equipment rental chargeable against bond of contractor.39-42: 114 
County ‘treasurer’s: bonds «.< <6 aviv 5 <eassecenis sie 
Bond for school treasurer 
Bonds for motor vehicle fuel dealers. ‘i 
Companies which may issue bonds to indemnify state. .39-42: 166 


BRAND COMMITTEE— 
Permit requirement for shipping cattle out of 


State by motor’ vehicle ...< 00.0.0 06:06 sis eeseavieg eee 53-54: 105 
Inspection at livestock commission company; 
When. Authorized, 2! y5'5%,e na Sewaces Karena keke wae 51-52: 692 


Regulations; detaining out-of-state cattle bearing 


brand registered in Nebraska..................25+ 51-52: 6 
Authority of brand committee to fix the date 
for holding: cattle ‘sales. sacs. cia. cea ncaw sea ces 49-50: 352 


Purchase of equipment; authority of purchasing agent. .49-50: 378 
Failure to have brand inspection of cattle sold— 


liabilities of seller and buyer «. 49-50: 24 
Fee for inspection of unbranded cattle.......... . -45-46: 280 
Notice required for assessment of livestock brands. - 45-46: 280 
Assessment and registration of cattle brands... . -89-42: 169 
Brand inspection fees . 389-42: 179 
Cattle inspection fees deposited in Nebraska 

BLALC “TREASURY 05 scssapacele Sawa 8G ROR oe sels RS HS 39-42: 168 
Nebraska brand committee no authority to 

delegate: brand. inspection. © oo: .i:6 <i. oes. Sag eo SS 39-42: 168 

BRIDGES—(See also: ROADS) 

Repair of flood damage; effect of county budget act....51-52: 420 
Improvement of county roads includes bridges......... 49-50: 818 
Bridges over boundary streams, responsibility 

of interested counties to repair and rebuild........ 47-48: 212 
Bridge for private driveway, county not obligated 

to build, maintain or ‘repair, «625.662 evs cee ss 05 47-48: 506 
Claim for damages against county for dangerous 

condition: of bridges xor5 4 ae coe es eR RE wes RSs TT 47-48: 694 
County mail route funds, 

£0. repair’ Dridges : cco. cuts a eee cision sleesdnres oes 47-48: 323 
Counties’ duty to build and maintain bridges on 

an abandoned state highway...................... 47-48: 322 
Drainage ditch adjoining township road, responsibility 

for repairs and access to bridges.................. 47-48: 207 
Drainage ditches, liability of county, drainage 

district or landowners for cost of bridge. . 47-48: 105 


Drainage district’s responsibility and duty to construct 

bridges and approaches when ditch crosses highway.47-48: 171 
Purchase or construction of bridges and culverts— 

construction of legislative bill as to constitutionality.47-48: 33 
Ripraping river bank to protect bridge, 

using bHdse fants. ccs aes ete ares ta dered 4975 47-48: 23 
Section-line roads out of repair, bridge gone and road 

not used, duty of county to restore bridge and road.47-48: 123 
Duty to construct and maintain culverts.............. 45-46: 129 
County line bridge—procedure for closing for repairs... .45-46: 132 
Department of Roads and Irrigation has authority 

to determine need for nridee 
Emergency bridge levy. . 
Emergency bridge levy. . 
Use of inheritance tax money, for ‘county road 

and bridge repairs. 


45-46: 133 
- 43-44: 355 
«48-44: 357 


43-44: 131 


Capacity of bridges + -89-42: 145 
Circulating petitions for bridge construction. . 89-42: 134 
Construction by county after bids rejected «89-42: 146 


County board’s power to repair bridges and approaches. 39-42: 142 
County commissioners maintaining bridge 


on. private Toad ..cectae'esn it edsat eked ties awcad 39-42: 139 
Emergency bridge rep: . 89-42: 137 
Increasing county tax levy for bridge repairs - 89-42: 143 
Ownership of bridges..........--..--..0005 . -39-42: 140 
Repair of bridges in villages. << 000 cmeaes coeds Geeees ses 39-42: 141 


Repair of bridges located on abandoned roads.......... 39-42: 141 
Replacing structure can not be considered 

repair of bridge. oo. .0.s 4 <seses ke : 
Who must maintain and repair...........-2-: eee eeeee 


BUILDING & LOAN ASSOCIATIONS— 
(See also: BANKING DEPARTMENT; LOAN 
COMPANIES; LOANS; INTEREST) 
Building and loan associations; articles of incorpora- 


tion; amendment; approval by department........ 51-52: 497 
Authority to make mortgage loans insured by 

federal housing administrator..........-....-+++-- 47-48: 230 
Organized under out-state laws, “doing business” 

in Nebraska subject to taxation............0+...55 47-48: 259 
Retirement benefit plan, authority of banking 

department to approve plan................0.2-0- 47-48: 257 


_Building and loan associations authority to issue and 
carry loans additionally secured by 


collateral agreements 5»... 5... pins se-0ccee Bi Sneieeewise 47-48: 86 
Taxation of foreign associations and those organized 

under federal savings and loan act................ 47-48: 621 
Building and loan associations; soliciting and 

SClINE ANSUEATICE « .s:c.c ose eine ose ahs oye Pees ess 45-46: 293 


County mail route roads, amount of mail road 
fund to repair bridges 


Taxation of federal savings and loan association stoc on 
Disposition of unclaimed funds of liquidated 

building and loan associations...................5 43-44: 35 
Building and loan associations taking over 

WEUAS TAOMCBA PER) seis sissies cs. biG nese RN a where a 43-44: 34 


Federal building and loan association, foreign. 
Taxation of federal savings & loan associations. 
Loan to each tenant in common.............-....+-++ 39-42: 153 
Supervision by department of banking or 

reorganization of associations... 
Voluntary liquidation of associations. 
Eligibility of building and loan associations to 

operate. UNGer ACbo Fs oca8. cae wts Beso Ree Kale me'sie 39-42: 80 
Eligibility of associations to operate under 

small loan act 
Outside agents not permitted 
Receipt for each payment 
Building and loan associations no power to meet 

present treasury regulations to qualify to sell 


defense SAVINGS DONS. 2.0.5. 06s ae eae case aes sens 39-42: 125 
BUILDINGS— 
County; construction of; solicitation of bids............ 51-52: 323 


County; methods of raising funds under 23-120, 

R.S. Supp., 1951 7 
Joint city and county buildings, only in primary cities. .49-50: 749 
Historical society; expenditures of funds for building. ..49-50: 760 
State Building Commission; powers, repair of 


Capitol Dugg. 53 cin. 5 5 55 koa. s Pai Oa Se SORG a4 49-50: 695 
Fire hazardous building, authority of fire marshal 
to order removal before taxes paid................ 47-48: 78 


Joint use for city and county government, procedure 
and method of raising funds for construction 
ihr DUUINE iO e owe mek Aes ence Se ie as wewte cd ose we 47-48: 652 


Buildings cannot be removed when bonded 
indebtedness. exists... sp catesls ieee teltie ie is 35-0 aad 45-46: 450 
Construct school building—submitted for vote 


of electors : 210 
School board contract for building 

levy collected : 209 
Apartment houses—registration............ "i : 149 
Bondholders right to object to removal of buildings.... : 147 


Leasing for PUNO Uses 64x cased oa Voss LR oF Pea ae : 150 
No statutory authority preventing removal of 


building from property... : 147 
Public buildings used as polling places....... : 875 
Removing fire hazards—delinquent taxes thereon...... : 148 
Cc 
CANDIDATE— 
Candidate for village board and school board 
at same election : 67 


Corrupt practices; gift adver’ y 2) 1153-54! 474 
Filing fee for county judge and county superintendent. -53-54: 345 
Filings for office of Superintendent of 


Public. Pistructi on. vos << Sea's asehet aww ov bays: ele SES 53-54: 307 
Justice of peace; county clerk as candidate............ 53-54: 185 
Filing by public officer as candidate for another 

office; effect; creation of vacancy................. 53-54: 371 
Nomination of public officer as candidate for 

another office; effect.i<..75. tee etn Secs dks ne 53-54: 489 
Write-in candidate for office of county judge nom- 

inated at primary election; payment of fees........ 53-54: 480 
Filing by petition; vacancy; decease of office-holder 

On election eves «  asimepemaree ge Meee wo wee nea po 51-52: 605 


Candidate on general election ballot, after defeat 


in primary for different office. . : 656 
Failure of political party to nomina 

for ‘specific office ‘at: primary oiiicv ess Seas ce eves ne : 582 
Filing date of incumbent; application to member 

of a. hoard of educa tionnc..<) ares as skeen te 51-52: 450 
Placement of names on ballot to fill vacancy, result 

of county clerk’s refusal to accept primary filing... 1 955 
Nomination of officers in first class cities. . : 103 


Status of an elective officer defeated as ca: 

for another elective Offfce.....s cc eds esi cc eie sae 49-50: 1007 
Petition candidate, eligibility to file for office in 

general election when losing nomination at 

municipal CAUCUS Ws «15 Plawaiwaee eseneeliw ess Soe o-0/8 8 47-48: 469 
County supervisor and sole candidate to succeed self 


dies before general election, filling vacancy : 678 
Age limit to be candidate for election. . 1 653 
Vacancy on non-political county ticket : 187 
Statement following name of candidate 

endorsed..by conventions =. het BN ses Bn Secs es : 176 
Objections to placing name on ballot— 

who may file, time and procedure................ : 184 
Nominating by petition—acceptance must be 

duly WENMTEO ewes nines ead ata ake Ra ees 982 FAs Bee : 186 
Write-in candidate—no requirement for 

acceptance of NoMMAON .. ccinasedase ink sk eRe : 188 


Nominated by petition—order of placing name on ballot.45-46: 178 
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Legislative candidate declining nomination— 

provisions for filling vacancy............-...0085 
Incumbent a candidate for another elective office 
Final date candidate can file. 
Designation of candidate on bal lot. 
Declination of nomination—time limitation for filing... 


Candidate unqualified—procedure to challenge 
Ang who GetermMines sz 6. ice e eosin 24s aes Kees 
Application for nomination must be signed 
by candidate 
Candidate’s promise to 
To fill vacancy takes office when declared 
elected and. Qualified)... 2:1 cascades Sak ewes es 
Name on ballot only once. 
Final filing date for candidates. 
Election of petition candidate when filing 
not within required. times... «4.66 66442000 ese see Ses 
Write-in votes required to nominate candidate 
TOP” JepIslntilen oc saws scutes a% 4 a haeeerest oe Gow es 
Death just before election—write-in candidate......... 
County clerk may cancel and reissue 
nomination: certificate. .5/2c.405 6 tad oiiw ss vos sess 
By petition for the legislature 
For State Legislature—how file . 
Signatures required on petition to nominate candidate. nl 
Refund of candidate’s filing fee shai a ere 
No authority to refund candidates filing fee. 
Must file written application within statutory time. 
Final time for receiving applications for nomination 
Final filing date for candidates.....................4. 
Write-in candidate need not file acceptance 
Of nomination, «90-10% eo soca s 
Time for filing petition candidate.... 
Filing of candidate’s expense statemen’ 
Eligibility of write-in candidate already 
SCEVINE AS CINECIOR 5 sisio.6 sis, ive sobd Seeigels asd bial 
Change of political affiliation—candidate—objections. .. 


Acceptance of nomination—not necessary 
Declination of nomination... 
Eligibility of justice of peace where 

‘Part Of Prec oi. ks eis. ds cok ated ca eint ne waadaeed 
Presidential candidate by petition... 


Promise of applicant for public office 

eonstituting bribery es 3iasn< 62.5 tetas orcas eek pa 
Reinstatement of withdrawn ung. as 

candidate for office. . 
Statutory nomination cert! 

TIC GDIECHON TUCO oars ans ese a EGS e SO kN SK alin 
Time for objections to candidate at village election. 
Write-in candidate for county superintendent... 
Petition candidate for county superintendent........... 


CEMETERY— 
Liability of district for proportionate share of 
costs of election 
Inclusion of village within district authorized. 
County funds for maintaining cemeteries.............. 
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CHILDREN— 
(See also: ADOPTION; BOARD OF CONTROL; 
DEPENDENT CHILDREN) 
Definition; “dependent children of such veterans” 


in veterans’ aid legislation. <2. 62% .dissc5 os ee esics 53-54: 356 
Board of Control to place in foster home and 
deny PaFeNis .ACCERS..«oi.ci2idsieis-sic Rested wing dine gis ete 4 53-54: 448 


Eligibility of child of divorced veteran in custody of 
mother to veterans’ aid; definition 


“dependent” — “need”... : 461 
Katie Darby Fund for orphaned and under-privileged 
children; investment and expenditure : 649 


Failure of father, under divorce decree, to pay 
child support for six months...................... 51-52: 637 

Residence for school enrollment; district in which 
child is cared for is located in district of 


residence of guardian. : 292 
Schools; children of nonresi 

personnel; census; tuition 1: 491 
Support; stepfather’s liability for : 298 


Determination of residence and responsibility for care 

and maintenance of children born out of wedlock. ..49-50: 425 
Transfer by Board of Control from home for 

children to training schools..................4 
Transferred from training schools 

Children to Beatrice State Home—age limitation. ..49-50: 10 
Adoption of abandoned children, allegation of abandon- 

ment in the petition—consent of parents, Board 

of Control, guardian or child—placement agency...47-48: 221 
Children’s desertion and non-support, venue for 

prosecution of father offender and where 

proceedings should be instituted 
Delinquent—jurisdiction of court to commit child over 

eighteen to industrial school, refusal of admission. ..47-48: 35 
Dependent children, legal settlement as 

atfectine: assintante, 2 occas spe vee Mees saa sakes 47-48: 269 
Jurisdiction of Juvenile Court to hear petition to 

remove child during pendancy of petition 


. 49-50: 888 


- 47-48: 53 


for adoption.... «47-48: 693 
Child committed to Home for children ward of St: 

Board of Control legal guardian.................- 47-48: 186 
Nationality status, citizenship of child when parents 

become naturalized Canadian citizens.............. 47-48: 580 


Committing children to institutions of state— 

jurisdiction vested in county where legal settlement .45-46: 305 
Jurisdiction of court to commit children to 

Board of Control. . 
Physically handicapped, 

of state—tuition provided 
Physically handicapped, education expense is 


- 45-46: 302 
45-46: 216 


responsibility of school district.................... 45-46: 220 
Physically handicapped, additional training required, 
@uty of school: board «23. «sj125.5 (0 cie'sa/e ven a's s Hels oat 45-46: 221 


Commitment order of children under custodial care... .43-44: 27 
Commitment order of children under custodial care. -43-44: 28 
WWE AS (8: ENOL as 2 80 55.520 sila ew eee WIE Ste aA ital wie ates says 43-44: 241 
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CITIES & VILLAGES— 

(See also: MUNICIPALITIES; ELECTIONS; ZONING) 
Cities; building permit fees; application to 

University of Nebraska... ¥ 
Cities; “local organization” for wate: planning. . 
Cities; second class; construction of building for use 

of city fire department, rural fire department...... 53-54: 43 
Cities; second class; validity of ordinances regulating 

operation of motor vehicles and providing for 

suspension or revocation of operator’s license...... 53-54: 4 
Liability for negligence of its firemen occurring 

outside city limits.............. 
Petition for sale of liquor by drink 
Responsibility to supply adequate water for 


. 58-54: 17 
. 58-54: 503 


fire ‘protechion ;.. 2g oc. os sce assis oboe tee ss Sees a 53-54: 215 
Road district tax; villages subject to; right of 
VILIBSES LO VOLES. wed ciste sieeaa sn seiie a5 eng Seale ad 51-52: 426 


Changing from one class to another; village to city... .51-52: 226 
Cities; second class; volunteer firemen—residence 


of — workman’s compensation.................005 51-52: 616 
Cities; home rule charter cities; hours of elections...... 51-52: 463 
Cities; qualifications of elective officers; requirements 

that. be real estate OWNE. . 2... 156. c cc eeieeeeceee 51-52: 447 
Villages; board of; power to pass on applications for 

retail beer license after protest.................... 51-52: 4 


Trustee of village board, not eligible for appointive 

office or interest in village contracts; liable therein.49-50: 754 
Purchase or construction of fire barn to house fire 

equipment used jointly by village and 

Pura! fire. Gistict << idee sacs caer es ee ass tease 49-50: 302 
Approval of proposed bond issue by voters binds 

City officers toy AGE, <a. 55 ass. nsawaiees's devia de 
Authority of fire chiefs beyond corporate limits. 
City of second class, issuance of bonds to aid 


corporation building community hospital........... 
Authority of city of first class to submit to electors 

question of financing repavement of streets 

abutting county property... .........cccesescceees 49-50: 209 
Constitutionality of L.B. 339, 1949 Session filing of 

death certificate before body interred or removed 

from locality; precedence of state law over city 


Election and appointment of officers under city 

manager form of government..................... 49-50: 177 
Inhabitants of incorporated cities and villages always 

exempt from poll tax provided in Section 

77-1611, R.S. Supp., 1947 
Jurisdiction over sale of fireworks. . : : 
Legal obligation of township to main’ village streets. 49-50: 190 
Legality of proposed legislation, 1949 Session, in re 

city housing authority member, term, 

GUAUIZICAONS 5 ni okie 86 Uietwadsle land eer taada Sis 5 5 
Liability of county for special assessments, etc. . 
Limit on levy by second class cities and villages........ 
Metropolitan city, liable for bonded indebtedness 

of an annexed district : 
Nomination of officers in first class cities 
Prohibition of minors in beer halls, power to regulate. .49-50: 891 
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Purchase of supplies in excess of $100 without bids, 
power of city council to amend charter............ 

Right of city electors to participate in township meeting . 49-50: 

Right of holder of liquor license to be a member of 


a city council or village board. . 
Water bonds issued by second class cities and villages. 


Act of 1949, P.L. 31, applicability in view of termination 
of rent control in Nebraska, power of municipality 
to accomplish decontrol by independent action, 
without referendum petition...................... 

Second class city as testamentary trustee is beneficial 


owner of portion only of trust res. 


Auditorium for 


housing municipal enterp ses. 


Bond issue election, computing proper length of time 
for public notice, complying with law to insert 
condition of redeeming DONE ace sar wsetesins 24 halts 

Construction of “municipal enterprises” permitted...... 

County and city building, joint use for city and county 
government, procedure and method of raising 


funds for construction of building.......... 
County’s authority to aid cities to pave street 


Electric power plant sale by city or village, kind of 
election to submit proposition. .................... 

Fee to county treasurer for collection of city taxes 
hefore remitting to city sas sicecss wigs soe.20s dace se 


Fire barn, method to raise funds to erect building. 


Liquor or beer license, eligibility of member of city 
council or village board, eligibility of 
Spouse. of Such ‘MEME s 6:5 F6cowaje esis ek hes hese ws 
Prisoners in county jail, city’s share of expense of 
prisoners limited to arrests for violation of 
CIEY ONCE RRCES tea a:5:570 iets cee pte aaiire eae 93 646 tee 
Elective officers not included in retirement system...... 
Volunteer fire department members not eligible to 
membership in retirement system................. 
Armories, authority of city to condemn site for 


erection of 


armory within limitations.............. 


Buildings can not be removed from cities when 
bonded indebtedness exists. ..........2--.ec ee eeeee 
Incorporated city construed as incorporated 


municipality. .. 


Incorporation of village— yy of proceedings 
on failure of trustees to qualify and perform duties. 


Refunding bond balance transferred to general fund... 


Tax levy limit for cities of first class.................. 
Trustee of money paid in lieu of taxes by 
public power ‘district. .........eesceeceesiceresens 


Villages right to share of gasoline tax funds.. 
No authority to use funds to influence an election. 


League of Nebraska municipalities—right of........... 
Property removed before levy not subject to village tax. 
Buildings in cities cannot be removed when 
bonded indebtedness exists..............-0-0- 2c eee 
Elected or appointed boards of municipalities control 
expenditures of funds appropriated to boards...... 


Increasing salary of police judge in city of first class. . 


Municipal electrical transmission lines not taxable...... 
Public improvements—appropriations approved 


by electors 


-49-50: 
-49-50: 


49-50: 


-49-50: 
- 47-48: 


47-48: 
47-48: 


- 47-48: 


47-48: 
47-48: 
47-48: 


- 47-48: 


47-48: 
47-48: 
47-48: 
47-48: 
47-48: 
45-46: 
45-46: 
45-46: 


-45-46: 


45-46: 
45-46: 


- 45-46: 
- 45-46: 


45-46: 
45-46: 


45-46: 
43-44: 


-43-44: 
: 260 


: 53 


106 


268 
288 


332 
227 
61 


278 
61 


652 
608 
241 
252 
535 
52 
91 
527 
527 
665 
450 
129 
21 
20 
443 
70 
21 
178 
24 
25 
26 


55 
62 


: 57 


Statutes of state-wide concern applicable to cities 

under home rule charter............ceeeeeeeceeeee 43-44: 60 
Village treasurer’s duty to distribute tax funds 

to various accounts... 
Statutes of state-wide concern app! 

under home rule charter. ............--seesseeeees 43-44: 60 
Village ordinance can not be amended by resolution... .43-44: 61 
Municipal ownership of airports as tenants in 


: 54 


common not authorized. ............. eee ee eee ee eee 43-44: 17 
Liability of municipalities for injuries of 

volunteer firemen or policemen..............++..-- 39-42: 184 
Incorporated villages within townships—electors— 

taxation : 794 
Water rents—liens ae 2 795 
Purchase of real estate by city, date tax exempt : 22 

CONSTITUTIONAL LAW— 

Amendment changing Board of Educational Lands 

and Funds; effective date; powers of present 

board to continue : 505 
Not necessary to place proposed constitutional 

amendments on primary ballot.................... 53-54: 378 
Effect of judgment of unconstitutionality by 

Municipal: COULE s, 6:5:2\<1sisi5 oc io S xa cicisie's alate Rig Sa Dea ne 53-54: 469 
Ad valorem tax on interstate common carriers 

88 VIOIB MON 6 kc cic ere ae 1d RAKE AE 9 OE one e 7g TES 51-52: 137 
Authority to building and loan companies to 

borrow to pay withdrawals as violation........... 51-52: 40 
Special legislation—classifying counties on basis of 

population in laws relating to cleaning out 

WALOTCOUIBES i Cs isuacssiis 3 age Eas pea wm RO RTE’ Ly UML 51-52: 718 
Executive power; Lieutenant Governor; absence 

OF LAOVERNOR 2 295. 3.srai bmg aa ¢ pV Ase mie de Sane eee FORE 51-52: 110 
Prohibition against changing to regular sessions 

Dy SBtAtUbe ssc. sc eta se sae a bed eesan eas cones Ceres 51-52: 679 
Proposed amendment to provide a different 

method of taxing motor vehicles.................. 51-52: 665 
Proposed authorization to Department of Health 

EO) pool license FeeR. gis 9.si vis css os baw FOF ESA 51-52: 381 
Legislative power to appropriate hunting and 

fishing license feeds... 4s. 2, ascns0 <4 ca ansaQe oe es 49-50: 164 
Constitutionality of statutes creating tax 

ApPLainal PORN. sc... to6 fos 69, Pukn eke OMAR EEN AS eee 49-50: 146 


Constitutionality of amendment to L.B. 357, 1949 

Session, removing obstructions from water courses 

BY U6 0f ExplosiVesings i5 . cope cess rane kar eneats 49-50: 91 
Legality of proposed legislation, 1949 session, in re city 

housing authority member, term, qualifications. ...49-50: 49 
Home wave kits, constitutionality of tax on sales 


and license fee for dealers. «2.2.60. .e0sse0sss000% 49-50: 166 
Proposed legislative bill, 1949 session, for taxation 
Of ‘Hyesbock: Teed ers. 00664 661s. ws wae ee soi eokies wa FES s. 6 49-50: 62 


Drunken driving, establishing prima facie case where 

subsequent alcoholism test shows specific concen- 

tration of alcohol in body fluids................... 49-50: 169 
Constitutionality of Sec. 79-106, relating to detachment 

of land from one district and attachment to another.49-50: 269 
Constitutonality of proposed legislation, to raise 

salaries of county officers during instant term..... 49-50: 58 
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Separate classification of grain dealers for 


‘PUEpOKS. ‘OF TAXALIONS <6 65 sca Pieces See ew oie sss sae 49-50: 133 
Mass picketing, power of legislature to repeal act 
approved. by referendums 56.55... 015.02 sissies cde ne gry : 137 


Issuance and sale of highway use stamps : 76 
Admission and advancement of children in 

‘public. schoals.), 2 cso1, die 25. fu lee Rien ce ators «deena 49-50: 99 
Filing of death certificate before body interred or 

removed from locality; precedence of state law 

over city home-rule charter.............se00eceee 49-50: 115 
Requiring railroads to offer usable salvage material 


for sale before destroying. . : 145 
Imposition and collection of state income : 142 
Constitutionality of proposed income tax bill ‘ S¢ : 60 
“Unauthorized Insurers Process Act”..............+005 : 110 
Appropriation for assistance of three specified school 

CIstrlets + ores isaiin pea sczenacivels'g pee OR se Saat : 95 
Transferring moneys from special county road fund 

to géneral road Purposes: . 1 6.55525 cine sede ea ee Scie : 48 
Right of legislature to abrogate certain powers of 

Board Of Pardons: 5 ciccg vs Gees eee ye ee eas ae toes : 100 
Extending terms of present Douglas County offices. . : 120 


Investigation of ability of relatives to support applicant.49-50: 66 
Granting special preference to leaseholder in purchase 
Of SCHOO] IANS 1 ou ccs oa aG Pte a Vee Roe w Rar gaes 49-50: 83 
Authorizing sanitary and improvement district to 
enter upon or cross public lands without paying 
COMPENSALION: 2... 655k ccc eseue Sena Paws be 552 BaF 49-50: 195 
Intangibles; Amendments to tax at different rates, 
constitutionality of proposed amendments to L.B. 96.47-48: 74 
Constitutionality of bill containing more than one 


SUBIC ree ita 2 i ahg asia a ea gb te la Ab ae as an Ew 47-48: 33 
Bill containing more than one subject and subject 
being clearly expressed in title. ............-.+++5 47-48: 17 


Court of tax appeals with state officers as members, 

tax appraisal board in counties, construction and 

constitutionality of L.B. 271... 6.266020 cesses mes sie 47-48: 68 
Legislation, not uniform to class, is invalid, L.B. 419.. : 111 
Tax assessment schedules, constitutionality of amend- 

ment to require pre-payment fee with filing the 

BCNCOINE a s.cic'dis. ews Vea, awpee et ebe aE eyed eens ete s 47-48: 82 
Tax classification and reappraisal committee, L.B. 92 

unconstitutional — creates county office to be 


filled by appointments... occ. tants. eee dls vase 9 ae 47-48: 71 
Motor vehicle director, safety responsibility act, dele- 

gating judicial function to director................ 47-48: 55 
Firemen’s pension, L.B. 184, constitutionality of the 

BIMEHAMENE :.55 eee as ae An APR a Bae Rear Nig Meal ace 47-48: 129 


Constitutionality of amendment to forfeit benefits 


for striking : 54 
Creating new state of: : 800 
Act suspending operation of statute for definite 

(period ‘eonstitutional sac2fu.0.5. cost tersp sie cneeces tee 43-44: 234 
Constitutionality of Bill—process on foreign admin- 

istrator : 276 
Constitutionality of inspection fee collections.......... 43-44: 186 
Validity of inspection fee on interstate shipments of 

Commercial T6608. 6420. ss 5=' $5 ese Als hg sh sears owe 39-42: 476 
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Constitutionality of the requirements for publication 


of notice and description of property.............. 39-42: 623 

Salute of the Flag as requirement for attending sthool. .39-42: 401 
CONTRACTS— 

Board of Control; construction contract..............-+ 53-54: 169 
County officer contract with cooperative company 

of which he is a member.............---0+-+-e005 51-52: 357 
County supervisor; benefits from county contracts...... 51-52: 528 
Township with county; use of township truck to haul 

gravel for rural mail route road............--+.-5+ 51-52: 617 


Contracting by counties for supplies and equipment— 


publication of notice for bids... : 300 
Enforcement of a listing agreement 

SXPIPALion. Gale sos. <5 o cineca oie nceawa ep es cine ae 1 646 
Member of legislature interested in contract with state. .49-50: 220 
Validity of teachers contract.............eeeee cece eee 49-50: 317 
Conditional sale contract, sale of property without 

consent of vendee, criminal liability of vendee...... 47-48: 559 


County contracts—legality of contract extending 

performance and duration beyond terms of 

Commissioners ...... 2.222005 se see eee e cece eee e snes 47-48: 318 
County contracts—necessitate call for bids.... : 318 
Normal school board’s authority and procedure to 

arrange for emergency construction by bid on 

cost-plus basis, or when no bids received.......... 47-48: 147 
County board authority to contract for appraisers 


for assessment values : 79 
Governmental subdivisions witho 

contract for assessment appraisers : 79 
Legislation cannot be enacted to impair contracts...... 45-46: 68 
Right of Department of Roads and Irrigation to contract 

for maintenance and reconstruction of projects..... 45-46: 382 


Contract price—not increased by transportation tax... .43-44: 367 
State Engineer’s authority to enter into agreement 
on behalf of ‘the ‘state, 22-22. cciceed a eee tenes g 39-42: 26 


CO-OPERATIVE CREDIT ASSOCIATIONS— 
(See also: BANKING, Dept. of) 


CORPORATIONS— 
Foreign; right to own real estate in Nebraska and 
lease it to others for manufacturing purposes....... 53-54: 50 
Assessment of stock of domesticated foreign 
COFPOPAEIONS : i is.5 ds ece nets WER em Es se PE[Se 242.08 51-52: 85 


Building and loan associations; articles of incorporation; 
amendment; approval by Department of Banking. .51-52: 497 
Acquisition of real estate by foreign corporations 


under “manufacturing” exemption................ 49-50: 965 
Administrative construction of “The General Non- 
Profit. ‘Corporation: Law". s occa» 0062 snes axed 500! 49-50: 89 


Eligibility for wholesale or retail liquor license of a 

corporation none of whose stockholders live 

it NeDraSED: .< vaids cokes bas eSoebabes bene ghas pam 
Foreign; acquisition of real estate in Nebraska..... 
Foreign; qualifications of doing business in Nebraska... 
Revival where dissolution has been filed............... 
Right of stockholders of corporation to form a credit 

union; right of stockholders of a cooperative 

corporation to form a credit union................. 49-50: 446 
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Statutory election on groups eligible to organize as 
credit unions; definitions; requirement as to 
contents of the by-laws 

Corporation’s refusal to comply with asse: 


requirements, actions and penalties provided....... 47-48: 175 
Dentistry practicing by a corporation, licensed dentists 

being the incorporators ss e024 ocses.ce wae Shee eine 2 47-48: 153 
Domestic corporation tax returns, county assessor 

requiring completion and return of form “F”...... 47-48: 295 


Proof of publication of incorporation notice filed 
without fee charge 
Tax assessments on capital 
assessed value of intangible and tangible 
property deducted. 5222225300 Sen SiGe s cna cues 47-48: 431 
Domesticated foreign corporation, property assessed 
where principal office located..................6.. 
Aid to groups or candidates for political compaiens. 
Change of name does not affect rights. . 
Electric cooperative corporations membe: 
certificates not assessable to ownerS.............. 
Electric cooperative corporation property subject 
GO: TARBUON oo shes Saree ie Habis HE SESS min 8 chee 5 
Issuing securities after continuous operation not 
less thanthree. years ook sas sste si eae as ee ncdes 
Public utility corporations give public notice before 
increasing capital stock = 
Resident agent required for non-pro: 
corporation 
Taxation of capital stock of corporation. . 
Gross premium taxes of foreign companies— 
computation and allocation.....................0. 
Real estate acquired by foreign corporation— 
when escheat to state... 
Occupation tax on basis of par value of capi 
Occupation tax report—when subject to penalty. 
County Clerk’s duty to file corporate occupation tax 
Dividends out of capital not legal................. 
Taxing physical property of foreign corporations 
Taxation of domestic corporation stock...... 
Taxation of domesticated corporation stock.. 


COUNTIES— 
Power to require license fee for operation of 
trailer COUPES 3 i sacate sans cates s shoe sere ys 53-54: 210 
Annual fee required for operation of bowling alley 
outside the limits of incorporated city or village... .53-54: 440 
“Needy” county; definition of in assistance legislation. .53-54: 515 
Liability to maintain inmate of feeble minded home. . 
Liability for expenses of burial of paupers . 
Liability for care of feeble minded 
Internal improvement bonds; public county building; 
swimming pool «sci ease ceca asec es ava ne Malis 
Disposal of remains of dead bodies of indigent person... 
Change of boundaries to conform with state 
boundary Wines 20.3 555.03 Baie esse ote sinew oss cena 
Sale of county lands; submission at primary election... 
Right to reimbursement from state hospital 
patients” Inheritance: ss. cu feces Wats gases ee 
Purchase of supplies; necessity of bids................. 
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Payment for use of polling places.............+ssseeee 51-52: 34 


Lease of road equipment; advertisement for bids....... 51-52: 3 
Gravel contracts; lowest and best bidder; discretion 
SOE. ORT: 4 iis /e nr cincien sal sabes e'viaw ibs eae o onb Fas eae 51-52: 549 


Construction of public buildings; solicitation of bids... .51-52: 323 
Classification and reappraisal committee; year in 


which reappraisals may be made................++ 51-52: 522 
Claim of for care of feeble minded person against 

‘PATENEH PSLALE) ince ces-d Maiew ees eases Cad Tee Sees 51-52: 537 
Authority to file objections to creating paving district. .51-52: 145 
Aid to private hospital; claims for charity cases....... 51-52: 91 


Legality of purchase contract binding county to pay 
installments affecting subsequent budgets and 
tax levies; applicability of statute requiring 
Competitive DIGS) . 2.65.0 sdccawse sae 

Right of county to own accretion land. 

Obligation of county to clear roads and ditches; 
assumption of duties of a road overseer in 
Tis. AgenGe 9, sn. seas g doseewccseu Asem tee heGines Soe 49-50: 445 

Liability for special assessments against county 
property for sewer system constructed by village. ..49-50: 17 

Contracting for supplies and equipment—publication 
Of NOtICe- TOR DIGS: 4.c:6: 850 c'aistsrcrwa teense cous tate 49-50: 300 

Quarantine of a person imposed by county, 
responsibility for paying doctor’s fee for 
determining whether patient is entitled to release. ..47-48: 676 

Counties under 200,000 population, necessity for 
advertising for bids for purchasing road 
machinery 

County machinery rental to farmers 

Tax appraisal board, county to furnish office, 
equipment ‘and supplies ...: . i..0:. seed ca av ee ee aa tae 47-48: 289 

Notice in receiving bids on supplies exceeding $500..... 47-48: 23 

Duty to build or maintain bridges on an abandoned 
state highway .. : 322 

County and city building, joint use for city and 
county government, procedure and method of 
raising funds for construction of building.......... 47-48: 652 

Claim for damages resulting from dangerous 
condition of bridge or highway, commencing 
action and limitation of action.................... : 694 


: 820 
: 100 


Redistricting and changing boundaries of the 

commissioner districts: 4.2.5 vcssse0ds es ssoeeea ae ais : 34 
Changing from supervisor to commissioner system e : 84 
Authority to aid cities to pave street.................. : 608 
Authority of electors required to lease or sell county 

OWL CERO so ois.xins Sainic se wicins Sai Se eS Me sage eee 45-46: 148 
Power and procedure of county board to sell 

real estate : : 149 
Deeds issued by county do not require revenue stamps. .45-46: 31 
County redistricting, areas equal in size but 

population varying, legality of non-equal division 

Of population: ~ jeiss's aslo sa een GAd Aik oe Sonekas 47-48: 56 
Redistricting of county commissioner districts......... 43-44: 94 
County funds for civilian defense committee bond 

G¥iVe: -CXPONSES <A fas asd AG an < Akin cialag colder cteners yes wd 43-44: 135 
County funds cannot be expended for war loan 

COMMITEE EXPCUACS ss o3.5.cs cece sunewes ee red eee meas 48-44: 134 
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Liability of county for injuries due to negligent 

construction or maintenance..............eeeee eee 
Investing county funds 
Procedure for purchasing road machinery. 
Power to purchase real estate. 
Liability for treatments to indig ki 
County records and other property—inventory.......... 
Authority of municipalities and counties to lease 

or purchase land for air port facilities............ 
Boundary line changes of county commissioner districts.39-42: 131 


Districts—change of boundary.........-....eeeeeeeeee 39-42: 278 
COUNTY ASSESSOR— 

Assessor; authority of county board to supervise....... 53-54: 77 
Assessor; penalty computed, how; property not 

returned. by déced@nitie iiss... eeaigeis sedis ores oe Soa 51-52: 660 
Assessor; election to re-establish office where abolished.51-52: 434 
Assessor; correction of tax list after first half paid..... 51-52: 47 
Assessor; compelling performance of taxpayer’s 

obligation for omitted lands and improvements..... 51-52: 282 
Assessor; adopting valuation of personal property 

BY CAEP AV OIs sf sree Gesseseta ood ears e RAT 2:2 V9 lade Sew 51-52: 21 
Publication of availability of assessment blanks 

as constituting delivery of blanks................. 49-50: 349 
County Assessor: election dependent on county 

POPULAR ON: «9:05: 56. e ox ae DEMS Sateen a ee Res 8a Se 49-50: 887 


County Assessor failure of delivery of personal 
property tax schedules, 50% addition on 


valuation discretionary with assessor.............. 49-50: 756 
County Assessor; failure to file tax list on time........ 49-50: 431 
Precinct assessors appointed to act as deputy or 

assistant to county assessor, L.B. 91............... 47-48: 358 
Assessors to work full time in all counties except 

where office abolished, L.B. 91.........0.0.02.0005 47-48: 361 
Elected assessor and precinct assessors, powers, 

dutiesand ‘status, LB. -94y aso ssesahenow as isan tee 47-48: 271 
Domestic corporation tax return, requiring completion 

ANG PSCiNn, GE TORN Fens capa Reena tas eee 47-48: 295 


Agricultural and production data collected, assembled 
and compiled by county assessor for Department 
of. Agriculture: (54 tse ayae ns satis sein geese es Oe : 464 


Appraisers no authority to enter or inspect property. 79 
County Board authority to contract for appraisers... 79 
Duty to value property for assessment................ : 80 
Governmental subdivisions without authority to 

contract for special appraisers.................... : 79 
County Board has no authority to order county 

assessor to increase valuation of property.......... : 80 
Transcribing assessments in unit tax ledger— 

GUEY OF “ASSCSBOK <6 alu, c,e'e.0 90 ns rs.n alba eyow cere 62 
County board must fill vacancy 212 

COUNTY ATTORNEY— 

Cannot defend client in criminal case in another 

county; no additional fee for performing 

official duties; acting in civil matter where 

Prosecution Involved 4 osc aso esis Sins Waleed cb Re, 53-54: 365 
Power to prohibit private law practice of county 

AETOLNC Ye 6.0.5, be Fv Sars wg TOE VIGIE Meee bw oles Malas Ge Ore 53-54: 365 


Duty to defend warrant of arrest for extradition of 
prisoner to another state in habeas corpus 
PROCCEEINE wie bh eeasaed es esc wamke de Saas eee 

Right to waive inheritance tax appraisal; basis for 
valuation of property held in joint tenancy. 

Power of county board to prohibit private law pra % 

Duty to perform legal services for county hospital...... 

Duties under Uniform Reciprocal Enforcement of 
BUDPOLE ACh cesses stain ce Lisa enn tae enie a sGan 24) 

Members of fair board; eligibility of for advice from 
county attorney as “civil officer”................4. 

Duty of county attorney to represent county board..... 

Duty of county attorney to assistance officers 
SNE ARENT Sie ob-.2 aid sce ais es sige isie mead see wanes 

Secretary of local school board, may serve and 
FOCOIVG A SAIL Ys isi ns ns 028 Rae Ge ae eased a Slee 

Qualification to prosecute criminal action where 
complaining party is former client................ 

Attorney’s fee allowed by court in county tax 
foreclosure cases ... 

Eligibility to represent claimant for excess sale 
money in tax foreclosure caSe.........-...eeeseeee 

Duty to compel defendant to pay alimony allowance 
when no children involved.............sseee eee eeee 

Duties of county attorney............. oe 

Cannot be appointed inheritance tax appraiser 

For fire marshal in condemnation actions... 

County board may employ counsel to assist 
COUNCY -RILORNEY 5 Hiei ag a8 ia'e 6 5. cc aires o eee ss So 

Represent county superintendent in dissolving 
SCHOO! iIStVICl |... oo55.65 shoe ss cee desies eeeetraness 

Represent county officials pertaining to official duties. . 

Duty’ te represent: county ec 65. S55 ea ipa sean es sacs 

Duty to prosecute county officer who fails to 
perform duties .. wot Seer 

Duties and appointme yc 

Cannot appear in civil matter investigated 
Wiien: county Coroner: 2.2. 2ssie 25 sh -2e aang ae ky 

Power to dismiss criminal cases pending in the 
lower courts .. 

Mileage expenses .. 

Attorney bringing civil action after criminal 
prosecution 

Attorney’s duties to other sub-divisions. 

Compensation of county attorney.... r; 

County attorney's expenses. ... 2.2.6 occ. cee e rece ccce 


COUNTY BOARD— 
Authority of to provide group insurance for 
county employees ....... 
Commissioners; salary change. i 
Authority to supervise actions of ‘coun’ y assessor....... 
Authority to ratify act previously done in an 
PPOPUIAE WHAVNICE 5 is si0 6 6 a se sleags ole ofa minis an SS Ee? 
Member of county board; employment as assistant 
county highway commissioner..............+...06- 
Mandamus of board to call special election for bond 
issue where no funds are available................ 
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: 120 
7 144 
: 365 
3 74 

: 677 


: 506 
: 25 


: 404 
ae ied 
: 588 
: 389 
1 22 
: 41 
: 78 
: 78 
: 322 
: 76 
: 205 
: 205 
aaa W 8 


: 75 
: 64 


: 76 


: 210 
: 212 
: 69 
: 70 
2 274 
: 70 


: 859 
: 215 
ae: 

: 396 
: 491 


: 519 


Authority of board to contract with respect to roads 

affected by federal flood control project........... 51-52: 295 
Mandamus to compel bond issue voted five 

years earlier 
Power to establish roads. 


Lease of road equipment; 51-52: 3 
Excess funds of drainage district after dissolution L emte 51-52: 405 
Discretion of; lowest and best bidder on gravel 

GONELABE> os cos lon ved vths See a > be vereRiewaans >= oS tee 


Construction of public buildings; bids. 
Temporary chairman of county board; powers 

ANG GUEHES. 656 60. os x niein ns se teew sine ebee ds sec oaems 
Supervisor; benefits from county contracts 
Supervisor; right to claim for labor done as 


Brader OPEralor < sx.c.esiosc see www ue ve tiesee oy 51-52: 264 
Expenditure of all road funds in single 

commissioner district, . sd. ns et :oks sosais tes i0 0s 3 eos 49-50: 413 
Payment of Blue Cross premiums for employees........ 49-50: 1004 


Authority of the county commissioner to exercise 
general discretion of the control over matters 
pertaining to county road policy by blanket 


AULHOLIZATION . .)- 2 o-o:5 «5d aieleie dceiis spjewanve so a'eeee o 49-50: 419 
Liability for labor and use of equipment by 

merniber.. of DOATds 5 co0deen cash nase gees sos Mamet. 49-50: 886 
Effective date of change in compensation of 

cothty COMMISSIONCTS' oe: oss Chic ose as 8s) GATS 49-50: 280 


Officers on same board recei 
as result of 1949 act.. 
Direction of road work, continuance of separate 
COMIPCNBAON os. «os on peice peR ee Sean es Keo 658 49-50: 869 
Determination of population, purpose to fix salaries....49-50: 872 
Determination of county’s population as affects 


COUNEY OLECOP 6 asc ete ew cdc pd eters BIS a ine ws Oo 49-50: 874 
Discretion in awarding contracts to lowest bidder......49-50: 865 
Auto gates, power of county board to authorize........ 49-50: 322 
Authority of the county board to direct county 

treasurer to invest money of tax foreclosure 

fund in registered county warrants................ 49-50: 528 
Power to contract for appraisal in connection of the 

assessment of real estate...................--2-05 49-50: 473 
Power to contract for appraisal in connection of the 

assessment of real estate.................--020-05 49-50: 454 


Authority of county board to contract for appraisal 

of all county real estate for assessment purposes. ..49-50: 176 
Board member drawing in any one month more 

than one-twelfth of this maximum annual salary. ..49-50: 937 
Right of county board to delegate power to contract 

for medical services on behalf of old age recipients. .49-50: 430 
Unprecedented blizzard, emergency appropriation 

for road clearance; authority of county board 

te get “temporary loan’)... 5 << sc cenapeis an 2 ¢ 
Compensation to county commissioners for road work; 

relation of highway commissioner to county 

Woard: DiGM pores 25-5 soa as eee eS os O24 Shaw 49-50; 124 
County board member as highway commissioner; 

scope of $1500.00 limitation on total expenses 


. 49-50: 56 


GE QENCG 2 3 i0\eq.osin 4 Opemtotan cae Melveta wes 40-9 aap. 49-50: 284 
County’s automotive equipment, authority to procure 
liability and property insurance................... 47-48: 459 


439 


Right to bind county board to purchase budgeted 


items for county officers.............+.eeeee eee ee 47-48: 


Expense of patients committed to state institutions 
and charged to county, authority of county board 
or Director of Welfare to prosecute, collect and 


COMIPTONNSG 65. epee wes een Kase e eee singles ss v6 47-48: 
Allowance for meals when attending board meetings. ..47-48: 


County board member acting as an assistant in the 


assessor's OffiCe . 21... i ae nee tenes eee nese eens 47-48: 


County board’s jurisdiction ceases when statutory 


period for filing claims has elapsed................ 47-48: 


Claim for services performed more than ninety days 


hefore. filing is: barred. ..5 .- 0... c<2ess-s essen ence 47-48: 


Claim for services previously considered by county 


board barred by prior adjudication................ 47-48: 


Allowance for mileage to board meetings, inspecting 


roads and bridges for repairs..................585 47-48: 


Mileage claim, travel in privately owned cars on 


county business and when directing road work..... 47-48: 


Redistricting and changing boundaries of the 


commissioner district .......6..0sceceeceswascases 47-48: 


County board’s authority to employ and fix 
compensation for engineer to aid county highway 


commissioner: <3. 2. cae a 2k Reese Sas eles wens oa ree 47-48: 


Report of board, partial classification and appraisal 
of property of county 


Office, equipment and supplies furnished by county... ‘14T-48: 


Vacancies in county offices, county board to make 
appointment to fill vacancy until next general 


TROT ONE «oi asc esas vim: cseis ya jeu 2 BG erated Saas wR AT eins ORS 47-48: 


Tax classification and reappraisal committee— 


county board cannot appoint.........-...--...000e 47-48: 


County board’s authority to contract for expert 


appraisal of Teal estale: .. ciccccsaies Oechanes $4.08~ 47-48: 


No authority for member to perform services for 


additional remuneration ............-sseeeeeeeeeee 45-46: 
: 79 

: 129 
: 114 
pe C9 


May contract for appraisers to assist county assessor... 
Duty to have county roads maintained and repaired. . 
County officers expense attending convention..... 
Mileage expense allowance for county commissioners. 


Appointment of county highway commissioner who is 


member of county board, .. 2 ..50220--ss6235 9006 9 45-46: 


Authority to execute and deliver deed for county 


PLOPEKLY: (o's sjcd Se staan sic sw iden e Suess ae apiaminie ee a 45-46: 
: 149 
: 124 


Power to sell real estate............ 
No power to establish auto gate road..... 


No mileage expense for directing road work........... 45-46: 
County board no authority to appropriate funds 

except for county PurpoSeS..............0.e se eeee 45-46: 
Authority to purchase own supplies.............--...05 43-44: 


Appointment of acting officer to replace county 


officer inducted into the service.................-- 43-44: 


Appointment of acting county commissioner when 
elected official in military service...... 
Additional salary for directing road wor! 
Residence requirements of county officers 
Power of county board to contract and erect 


PACMNIOTIANS oie send Sees oes om Kes S32 tse baa. e¥ ed 43-44: 


577 


623 
591 


383 
120 
152 
152 
589 
20 

34 


216 


: 544 


289 


581 
1 
312 
80 


117 
81 
30 


121 


122 
141 


69 


ver 


No authority to maintain or operate an airport........ 43-44; 
: 323 
: 188 
2 226 
2 215 


No authority to commute taxes................... 
Authority of committee appointed by the county board. . 
Bond premium of county officers.............. 

Authority to license amusement places 
No authority to contribute funds for three 


county: health. ‘unfts.5< 1. es causes we ns iwee SUS 39-42: 
No authority to borrow funds.................. -39-42 
No authority to purchase on contract agreements. 39-42 
Contracting with the county..................... 39-42 


Compensation of supervisor for directing road work -39-42: 


Compensation of county board members 
Publication of delinquent tax list........ 
Publication of county board’s proceedings.... 
Time for publishing claims allowed by board 
Authority of county board to adjudicate population 
Procedure for purchasing road machinery 
Vacancy in Board of supervisors—how filled. . 
Filling vacancy in office of county commissioner. 
Term of chairman.......... 
Right to employ accountants 
Responsibility of county board when county officials 
négligent ‘ini ‘remitting fees. 3 5 5scew edad ones wie 
Proceedings of the board of county commissioners. 
Power to repair bridges and approaches............... 


COUNTY BOARD OF EQUALIZATION— 
Authority to determine levy necessary for school 


district operating expemses.................2000005 53-54: 
Computation of time for statutory session............. 53-54: 


ay if 
: 205 


Authority of county board to supervise actions of 
COUNECY: \ASSCBSOF 05 ch cvs oe ae ede ewes esses sae 

Average invested capital of grain broker.... 

Exemption of property is principally a question of 


fact forthe: board « ia. te we clo rie re eet ve cee knee wes 51-52: 


Power to correct overvaluation subsequent to 


SPOUSE IN 2 ra ies: oe were Rime eee ee eid field acetone 51-52: 


Public power districts; increasing payments in 


Tie. OF CARER ii 64 2d orden Gee ees A Tee leas we 51-52: 
: 39 


Road funds contemplated in levy; intention of 
board; Jegality ..< 2.26 5c. cede 
Notice to landowner, only when valu 
NOE ‘basis: for, changed. coq sche sawedien a < sq e wears 


Increases in valuation of property not within powers... .49-50: 


Time for county board of equalization to hear 


complaints on assessments...............2...-0005 49-50: 
Time for hearing complaints.......................4- 49-50: 


County revaluation of real estate made, time 
when general reappraisal can be used. 
Authority of board to reconvene after adjournment 
to hear complaints 

' Authority to delay making tax levies 
Limitation on time to file complaint on valuation 


of personal property with board of equalization... .47-48: 


Notice to property owners on complaint to increase 


assesned valuation. 66.6 66s Setcsisiee ste Saisie Coals sais! 47-48: 


Board of equalization does not cause increase of 


commissioner’s or supervisor’s statutory salary... .47-48: 
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16 


229 


: 223 
2 223 
: 233 


216 


: 652 


1 234 
: 218 
: 217 


: 220 
: 235 
: 142 


388 
415 


453 
511 
558 


2 775 


766 


253 
258 


: 107 


: 698 
: 249 


484 
540 
517 


Time to file complaints with county board of 
CQUANZAUION (csc saa.dpie 235 tian oo Soa V ame Madge ema eee 39-42: 109 


COUNTY BOARD OF MENTAL HEALTH— 
(See also: MENTAL HEALTH) 


COUNTY BOARD OF PUBLIC WELFARE— 
(See also: ASSISTANCE) 
Duty of chairman to sign forms, etc.; effect of 
pO © ss nh as Ree eae : 202 


Salaries; authority to fix : 407 
County Assistance employees; Board of Control 
fixes salary schedule : 186 


Authority to receive mileage and expenses when 

acting as a member of old age assistance 

and  welfares hoard sos si.3 ber cake ceca asian eey 47-48: 638 
Authority of Board or Director of Welfare to 

prosecute, collect and compromise claims of 

county for expense of patients at state 

institutions 


COUNTY BUDGET— 

Appropriation for lighting display; participation in 

expense with municipality and other organizations. .51-52: 626 
County budget act; application to election 

COMMISSIONED <2 5. 2.5'o vio vic sane svg sddeneln se teense 51-52: 244 
County budget act; emergency appropriation; 

agricultural extension program under 2-1604, 

Fee, DD ADL 5 1a ipsa i ass aan ein cane Ee wig m= STOW Eee 6 51-52: 698 
Authority of county board to contract for appraisal 

of all county real estate for assessment purposes. ..49-50: 176 
Constitutionality of L.B. 133, 1949 Session, 

transferring moneys from special county road 


: 623 


fund to general road purposes..................4- 49-50: 48 
Issuance of warrants on levy and non-levy funds, 
question of road-dragging fund.................5-5 49-50: 51 


Legality of purchase contract binding county to 
pay installments affecting subsequent budgets 
and tax levies; applicability of statute requiring 
Competitive Bids) 5.035060. 624s cea enema teteanae das 49-50: 207 

County budget act; contracting of indebtedness and 
issuing of warrants prior to the adoption of 


the budget . 1 544 
Unprecedented blizz: ‘d, 

road clearance; authority of county board to 

get. “temporary loath... .<iss2ea evan eotee ss ws 49-50: 56 
Repair of flood damage to bridge; effect of county 

DHGRCES ROU 2 10g fonre.2 3, a slis, cies ee Ade EERE ON wee 51-52: 420 
County budget act; temporary loans, sections 

23-918; how obtained. : 420 
Cash balances reduce tax levy. : 46 
Disability of county officer, emergency appropriation 

for unanticipated requirements.................... 47-48: 126 
Budget, power of board to meet emergencies for salary 

of assessor, deputy and assistants, L.B. 91......... 47-48: 298 
Authority and right to bind county to purchase 

budgeted: Temis) 2s... na's ens caves gcbilede Chase 47-48: 577 
Budget adopted—funds expended only when claim 

filed for material or services..................... 45-46: 118 


Appropriation for emergency expenditures 
Allowing for deficiency in tax collection... 
Administrative expenses of relief projects. 
Transfer within department........... 
Transferring funds from general fund.. 
Transferring delinquent tax sinking fund. . 
Time to adopt budget 
Revising budget ....... 
Purchasing county equipment on contract... 
Driver’s license fees for use of county treasurer. 
Countyyroad) funds. 5 ss 0c 5555 o seas re ee as eRe as SAE 
County board’s authority in fixing budgets of county 
expending agencies 
County Attorney's budget 
Budget forms—hbalance prior year considered. 


Budget for farm bureau funds........................ 39-42: 


COUNTY CLERK AND REGISTER OF DEEDS— 
Duty with regard to university hospital fund levy....... 
Duty to note liens on certificates of title in cases 
of joint ‘ownership, <..:5 fay s.aecuers oes nacen's 535 
County clerk; authority to include omitted property 
fOP: CARRION: so. cst Pee eee ae ee Ne 
Responsibility of installing unit tax ledger system 
in county and of preparing and computing same 
Filling vacancy of county judge....................545 
Release of chattel mortgages by commodity credit 
corporation, as agent or assignee of mortgagee.... 
Peatruction. of TECords. ¢ cases ese os ows eas oe eee 
Duty of the county clerk to maintain records of 
mortgagors classified according to length of 
time the mortgage held. . 
Chattel mortgage on motor veh le, aut y 
record depends whether or not "Vehicle required 


to be registered in Nebraska....................-. 47-48: 


Authority to decline to index filed instruments 
against certain real estate when no real estate 


described in. Instrument. = 2206 <.Saaa ss as 47-48: 


Decedent’s estate final decree of distribution, duty 
of county judge to collect recording fee and 


File MOCTOE! oof, sitda a sGatens Sees Aveta cea eee aed adie 47-48: 


Duty to accept and record an assistance certificate 


against recipient’s land when deed not recorded... .47-48: 
Marginal release of mortgages, proper charge......... 47-48: 
Performing part time service for other county officers, 

right to receive compensation therefor............ 47-48: 
Status of vacancy when Register of Deeds nominated 

by committee for County Clerk................... 47-48: 
Authority to enlarge canvassing board................ 47-48: 
Certificates issued to conscientious objectors not 

recorded. im discharge ‘TeCOrds. «.0.<,<0'. ch Sind odes os 45-46: 
Certificate of service recorded without fee............. 45-46: 


Certificates of title issued only when application 


it) PFOper {LOEW 6.5 vos x's Vas ee Paw pee eisins = SEES Sa 45-46: 


Unacknowledged instruments should be refused 

TOS PECORGING © 5 s.alu xcetjaie aaa Cena 
Salary increase of deputy Register of Deeds.. 
County clerk’s duty to file corporate occupation 


tat MONS ood eae Megs ean ROE T es 25 SSeS 43-44: 


: 237 
2 236 
2 235 
: 246 
2 245 
2 243 
: 247 
2 242 
: 242 
: 241 
: 240 


: 230 


238 


2 424 
3 TAT: 
2 233 


: 203 
: 678 


: 576 
: 1002 


: 460 


501 


674 


270 


696 
89 


592 


692 
79 


151 
159 


359 


2 385 
: 122 


67 


Appointed county officer’s salary same as the 
ineumibent ElScted |... 5:6:0:4.5.46 0 wis > ow aes a cheiemae's < 
Clerk’s fees for issuing hunting permits... 
Fees and reports of county officers............ 
Candidate to fill vacancy takes office when declared 
elected and qualified... ..........csscceescneeeees 
Salary of deputy Register of Deeds. = 3 
Salary of Register of Deeds..... 
Salary of Deputy County Clerk.. 
Physicians and Surgeons registering with 
county clerks 
Clerk’s duty on purchase of supplies for county 
MERICOTS 35 ar ate 3s a epee agin ones > Saw WS mers eae aes 
Fees for filing and indexing marginal releases. 
Artisan’s lien—duty of County Clerk........ 
Authorized to issue certificate of title.... “ 
Fees for indexing and filing. .....6.6..2seecseseesscces 


Fees of title act for expenses. . 
Fees for notarial services... 
Duty to report fees—administering oaths. é 
Fee for Jurat on title certificate. ........6...6cccceees 
Records by county clerk of commissioners 

PROCECHINGD: 6 aye = os cg.0's Hoi. te ee ae SRE SET Rees 
Time for discontinuance of office of Register of 

Deeds where population has declined : 
Appointment of Deputy Register of Deeds............ 39-42: 271 
Releasing chattel mortgages assigned to commodity 

credit corp. 
One Deputy only 
Must report fees collected on all certificates a prepared: 
Employment of assistant. 
Minor as deputy county clerk. kj . 
Fees—recording final decrees... <...00.2052se0ocbssaes 


COUNTY COURT— 
(See also: COURTS; FEES; EXECUTORS AND 
ADMINISTRATORS; CRIMINAL PROCEDURE) 


Judge; puardianship L6@.,.....00%. san che weeeecsaesanes 53-54: 165 
County Judge as affected by “ban of contract 
ATterest’, StAEMLGE 5 sx cade a pace casks eae ate eRe Te 53-54: 41 


Claims for previously unclaimed fees, legacies, 
etc., which are not presented until after County 


Judge has turned money over to County.......... 53-54: 39 
Authority to hold court at a place other than 

COUNEY BORE sois0ii.5.6 bn osie eure soeas een enatelen een 53-54: 392 
Costs chargeable when determination of inheritance 

tax is made in short form probate proceedings..... 53-54: 328 
Jurisdiction; second offense drunken driving........... 53-54: 322 
Marriage of minors; prosecution of parents where 

PEFIULY INVOLVE) 6 10% neon cine nes neeaum obaatente 51-52: 82 
Jurisdiction of in prosecution under 28-521, 

EES: Stipp! AGO 1 si. ie c-2 jars at oss Pe Rae KORE E MAS ss 51-52: 431 
Fees in determination of inheritance tax matters...... 49-50: 336 
Disposition of appraiser’s fee collected by 

COUNEY: JUORS: i604. 5:3 Sip ns atieros einen es PN e tel 49-50: 278 
Custodian of dockets and files of only county 

justice of peace where office left vacant.......... 49-50: 192 
Appointment of conservator, no fee allowed............ 49-50: 895 
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Compensation while in military reserve or national 

PUREE: SELVICE. . isicc seine ovine dice teat cee us 5 ves 49-50: 106 
Fees for determination of heirship proceedings......... 47-48: 103 
Salary increases not operative until time specified 

in Act, L.B. 470.... 
Duty to collect estate tax 
Entitled to salary during period acting also as 

GOUNEY: GIGI H..cc-5%: gk erica ree eects eee ast 35.096 e 45-46: 123 
Fee for administration of testamentary trusts. . 45-46: 88 


Wee Invelyil Cases oon suGs iis sc hae rises ee ate : 83 
Fee in condemnation cases. 85 
Fee in criminal cases.... 83 
Require executor to file report. 90 
Vacancy—county board appoints successor 86 


Estate of missing persons—conservation of property— 

Constitutionality of L.B. 209 5 
Salary of the Clerk of the Court. 
Engaging in abstracting business 
Filling vacancy in office of County Judge - 
County required to furnish bond in matter of appeal... .39-42: 29 
Jurisdiction of County Court—contributing to 


Gelinquency Of MINOF. j.'..4. i ncaeye icin ¥ S400 24 85H 39-42: 261 
Contract to represent county and city on 

foreclose. ‘Matters < cs ssdosa es Midna deen ese es 39-42: 266 
Duty to report fees—administering oaths... 39-42: 256 
Fees for appointment of inheritance tax appraisers 39-42: 268 
Fees in delayed registration of birth certificates 39-42: 267 
Fees for marriage ceremonieS.................. . -89-42: 268 
Judge may not parole after sentence pronounced....... 39-42: 267 


COUNTY COURTHOUSE— 

(See also: BUILDINGS; COUNTY JAIL) 
Erection of courthouse, advertising for bids 
Advertising for bids to erect wie 
Commissioners authority to repair courthouse; 

howe Mone yrTAsEed. | 5, oS she reset catenin rd Sin oe 51-52: 269 
Erection of county buildings; provision of 23-120, 

R. S. Supp. 1951 not a method, in itself, for 


PRIS PUMA 0 aig pas cnet Siena hae was im BIS 51-52: 669 
Bond issue for building courthouse; tax levy in 
excess of constitutional limit...................... 51-52: 160 


Relocation of new courthouse within limits of village. ..49-50: 188 
Erection on new site within boundaries of county 

seat, necessity of submission to electors........... 49-50: 175 
Use of the county courthouse for private practice of 

law and other private business by county officials. .49-50: 632 
Sufficient vote required to levy the tax for erection 

GE the building. 2.221055. ee ON oct Sae ea oa eniae 49-50: 5 
Erection on new site within boundaries of county 


seat, necessity of submission to electors. . 175 
Building project, method of raising funds............. : 87 
Construction bonds, exceeding five mill limitation 

by vote of pecplen on, orcs cmine nome denen s 64S yieey 47-48: 109 
Limitations on costs of construction of courthouse. 47-48: 37 
Remodeling, advertising for bids.............. 47-48: 217 
County courthouse bonds—limitation of issue 45-46: 143 
Closing Saturday afternoons : 74 
Closing Saturday afternoon— 

‘pond of Officers... .5.5260ncce ede egeciceer ett eee ries 274 


Petition required to submit bond issue for courthouse. ..39-42: 355 


COUNTY EMPLOYEES— 


Group insurance for; authority of county board : 359 
Hours: of employments <4 i.4/«.¢. papas eed ade eet eee a rislated : 66 
Allowance of salary claim of employee who performs 

her duties at her home. ..«... 22.45. 6eeseesee ener 51-52: 692 
Authority to employ community nurse; tax levy 

€O (Pay Salary iis. ioc a Foca areas + os eRe RA ree 51-52: 218 
Omaha-Douglas County Health Department; merit 

BYSLOHY Hooks ce ce esag etn dace te pes at warmed ss 51-52: 63 
Rights of employees to accomplish group insurance; 

subsequent obligations of county board............ 49-50: 960 
Coyote hunter employed by county is not entitled 

to ‘the: bountys © cnc 5 Se Seas crews y os tee 47-48: 203 

COUNTY FAIR— 

(See also: AGRICULTURAL ASSOCIATIONS) 
Board of; eligibility for advice from county 

attorney as “civil officer” : 506 


Approved and qualified when maintaine 

agricultural society where county maintains 

TUS EEE iene ane sie uae & atm teen S Beeninietetee'y Sern Glen es 49-50: 348 
Tax levy for maintenance of county fair 

associations; right to tax funds in addition to 

funds from State Racing Commission............. : 346 
County authority to maintain only one official fair. 2 145 
County funds available only to one established 

eountby faire ole iisciats cc's ae s5icis sa pein ean sae Se eNO : 144 
Pari mutuel funds—equal division to counties. : 146 
Special election—votes required ; 173 
County funds not available for repairing Fair 

Association buildings on leased ground............ 43-44: 22 


COUNTY HOSPITAL— 
(See also: HOSPITALS AND NURSING HOMES) 


Right to legal services of county attorney............. 53-54: 75 
Bond issue for county hospital, submission 
at. primary. election... 2505s as aed agen. od ee 53-54: 402 


Bond issue for county hospital; procedure to submit 

to voters without consent of county board.... 
Bond issue for county community hospital............. 
Community hospitals; bond issue; mandamus 

OF CGUnty POAT = ciccies i345 32. jes abel Sede e sie Ak hs 
County jail construction; amount of appropriation 

SHOWED cas ses 2's a sie baci taal Sana wie Siale Et E wee pemere : 99 
Improvement of; solicitation of bids 
County hospital bond issue; resubmission ‘of issue 

OE WOLERS NG oe aia dit osigg tars oeercnk ate a) nhs, Seinen SP 51-52: 703 
Community hospital; resubmission of issue of bonds 

to voters within six months....................+5 51-52: 714 
Acquisition of county community hospital where 

legge ‘still: in ‘effects s 554,03 benatea ices See la Pass 49-50: 952 
Board of Trustees of County Hospital may not 

withdraw funds held by County Treasurer, 

deposit funds in bank, and then draw thereon 

by signature of superintendent and Board 

OEATPUSLORS 7. op eica tats shes cereals etre Ueno. Lia a6 49-50: 906 
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Financing improvements for addition to and 
equipment of acquired county hospital............. 
Community hospital owned by non-profit corporation 
issuance of city bonds to aid building.............. 
Discretion of county board in refusing or accepting 
proffered gift for use in establishing county 
hospital 
County community, 
board through County Treasurer.................- 
Approved by electors, must county board proceed 
with bond sale for construction..................-. 
Constitutional limitation on levy for construction 
and on levy for maintenance.................-.545 
Procedure required to establish the hospital, proper 
group to purchase or construct the hospital....... 
Public hearing on provisions showing construction 
program, notice of hearing given, L.B. 160......... 
Tax levy limitation to pay principal and interest on 
bond issue to construct and equip county hospital. . 


County community hospital, bond issue approved, 

inadequate procedure to raise additional funds..... 
Bond issue inadequate, procedure to raise 

Additional. FUNGS' « «4. eine Dh ese ein 420.88 + Ker, 219 
County community hospital, authority to use part 

of bond issue for an addition to building acquired... 
Authority and procedure obtaining funds for 

construction and maintenance...................-5 
Election for issuance and sale of bonds to erect 

hospital—request of county board................. 
Election petition for bond issue not necessary 

to specify how funds be distributed............... 


COUNTY JAIL—(See also: COUNTY COURTHOUSE) 
Construction; immediate proceedings.................. 
Amount allowable from fund raised for construction 

of county jail é 
Construction from fund. 


City using jail, share of expense of prisoners limited 
to arrests for violation of city ordinances......... 


COUNTY MAIL ROUTE ROADS—(See also: ROADS) 
Delegation of duty of maintenance to township board.. 
Starting and ending points.... a 
Township authority to maintain. 

Funds; used for improving federal secondary roads. 
Elections; special tax for graveling; procedure.... 
Duty to improve road which follows county line. 
Mffect.iof change iio. 652i cnc. Secsies oes 
Use of funds for re-graveling limited 
Rental of equipment for maintenance purposes. . 
Improvement of, explanation of progressive numbering. . 
Gravel contracting procedure in county under township 
system where all mail route roads are improved 
ANG: LO POcPEGUITACed 2 2a 2 se po Swit wes nw me inne 35S 
County mail route graveling tax, votes required to 
APPLOve: PrOposibion: oo. cs seen ce cece eee yess heen 


—441— 


: 82 
: 828 


bg bf 
: 906 
: 99 

: 236 
: 307 
1 442 
: 470, 


511 


: 291 
: 564 
: 520 
: 140 
: 137 
: 137 


: 99 
: 99 
2 774 
: 91 


: 20 

: 552 
: 307 
: 441 
: 412 
: 618 
: 460 
: 893 
: 136 
: 768 


: 256 
: 528 


Counties duty to build or maintain bridges on an 


abandoned state highway..............-..+--++++- 47-48: 322 
Authority of county to cooperate with city in graveling 
portion of mail route road within city limits....... 47-48: 647 


Authority of county board on its own motion to 

submit for vote for improvements. : 
Amount of mail road fund to repair pridges 
Allowable allocation of funds for improvement of 

rural and star mail routes...........csecseeeeees 47-48: 494 
Road work on county mail route roads being done 

by “other than county forces” is subject to 

competitive bidding 2. os. ..0 ccs cect ese na ieee 47-48: 648 
County mail route roads, rural and star mail, 

jurisdiction and obligation of county and 


: 392 
: 323 


townships to work roadS..........s.cceeeeceeeees 47-48: 305 
Improvements to be made only on unimproved 

Portions. Of Yoadsss..0 656500 su woss wets dane sean 47-48: 489 
Improvement districts, five mill limitation, 

constitutionality of L.B. 195...................000. 47-48: 64 


Election on improvement mill levy, 

vote in favor required 
Dragging and maintenance, incident to and a part 

of the improvement of mail route roads........... 47-48: 495 
Road machinery and equipment, authority to purchase 

from County Mail Route Funds, limitations 

on use of such machinery. ...... 0.06652 60ssscecees 47-48: 355 
Rural and star mail routes, duty of counties to repair 

roads, including graveling, order of improvement. ..47-48: 367 


: 492 


COUNTY OFFICERS—(See also: PUBLIC OFFICERS) 
Bonds; blanket bond for : 398 
Bonds; selection of own surety : : 494 
Chief adult probation officer; Class 9 county; salary... . 51-52: 320 
Contract with cooperative of which office is a member. -51-52: 357 
Township and city officers not included within 
prohibition against county officers receiving 


benefit from county contracts...................- 51-52: 495 
Probation officers; necessity of appointment; 20,000 
£0 60,000: population... 02s xiciice hic aginer ne eos tae ee 51-52: 410 


Procedure to be followed where county board 

“supposes” vacancy in office exists, incumbent 

being alleged to be of unsound mind.............. 49-50: 243 
Use of the County Courthouse for private practice 

of law and other private business by county 

OLELCIAIS) (1001 0953 escape Y 2 cease Wis AIG Pon wd a Pee eee a 49-50: 632 
Constitutionality of proposed legislation 1949 Session 

to raise salaries of county officers during 


InSlAnk “COMME. 52 sips. i< tivsasine yew ee ees oaivad ewe Eom 49-50: 58 
Salary changes due to population change, when 

effective : 872 
Tax foreclosure sale brought by county, p 

FLOM. PUPCDRMINE 5 2) x-515 6 Sa ow ovals gh sop A SEATS 49-50: 790 
Engineer to aid county highway commissioner, board’s 

authority to employ and fix compensation.......... 47-48: 216 
Legality for elected official to solicit and sell county 

and officers insurance and bonding contracts....... 47-48: 513 
Mileage allowance for county officers, L. B. 224 and 

. B. : 483 

Salary not related to du : 510 


Mileage expense, authority to claim mileage from 


home: £0. Off1CO. «seis scsiaats no's wale wa eee aiid a 588 ak 47-48: 358 
County officers expenses for attending convention...... : 114 
Bond of elected official when in Military Service....... : 104 
County official’s selection of Bonding Company........ : 105 
County officers authority to purchase own supplies. . : 141 
Residence requirements of county officers.... 2 97 
County officers who must report notary fees. . Ae : 102 
County officers who need not report notary fees....... : 103 
Claims for salaries need not be filed monthly, and 

salary warrant need not be held 10 days........... 39-42: 273 
Assessor serve as city councilman........ «++ -39-42: 272 
Appointing precinct asseSSOr...... 60.2. e cee cece esces 39-42: 270 

COUNTY POOR FARM— 
Proceeds of sale of county poor farm not usable 

for construction of county shop..................- 49-50: 876 
Use of funds derived from sale of poor farm........... 49-50: 377 
Sale of poor farm, authority to use funds before 

SPPPOPIALON fo sistas op onion kon, gee MORE CGY Ows wails 47-48: 46 
County authorized to sell at general election in 

1944, legality of sale at present time.............. 47-48: 699 
Procedure for sale when cost to county was in 

OXCOSS: OF $3,000.00. consis ns Pawienig esa wate ase esineaee’ 47-48: 651 


Procedure, method, notice, election to sell real estate. ..47-48: 593 
Sale of county poor farm, special election, requirements 


BNA PYOCOGUNG? ..5.2 core. caeindig’e spose emo a se See 47-48: 81 
Acquiring property for poorhouse cannot exceed 

statutory limitation for funds.................... 45-46: 106 
Board can purchase additional county home when 

authorized. bY VOtersy 2.20 sare ce anaes se Ruse haa 4 45-46: 134 
Procedure to sell county poor farm—Resolution 

‘OF Vote Of Glectonss isc si s+ 2c eee Petia 4s cn SRD 45-46: 140 


COUNTY ROADS— 
(See also: COUNTY MAIL ROUTE ROADS: BRIDGES) 
Expense of relocating poles of public utilities in 


connection with road improvements............... 2 235 
Section line; establishment of; power of surveyor... : 408 
Notice and hearing to vacate.................. 3 : 408 
Power of county board to establish : 239 
Authority to contract with respect to roads affected 

by Federal Flood Control Project................. 51-52: 295 
Re-establishment of abolished road districts 

without: Notice: 5 ..w.sasesesis seseteshep a actse ses 49-50: 855 
Highway improvements, authority of board in 

Peference Pherete. -<.<.2..:4..6 science ne sia preity 9518 84 wee : 787 
Road improvement, bid solicitation. : 866 


Expenditure of all road funds in single 
commissioner distTich. 2.2... .0.0cscae dee ew cs seas 49-50: 413 
Use of federal matching funds for general road 


purposes allowed ..-49-50: 734 
Improvement of county roads includes culve’ ...49-50: 818 
Liability for damages on county road «.-39-42: 207 
Residence of road overseer.......... +++ -39-42: 278 
Rights and duties of road overseer..................45 39-42: 279 

COUNTY SHERIFF— 
Sheriff; mileage for transporting prisoners............ 51-52: 364 
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County direct relief director, sheriff eligible for 


APPOIMLMERE. Se 56:54 ,0'h ass Sala ww as elas Bisils Males ae 8 49-50: 795 
Fees for transportation of prisoners must be paid 

£6: County “Treasurer cs. = 521.4 303s 'sae 2 bs etme veierte ds 49-50: 712 
Expenses incurred by sheriff in executing writ of 

restitution are taxable as costsS............-....6- 49-50: 312 
Legality of county’s furnishing compensation in 

place of living quarters to sheriff................. 49-50: 154 
Traveling expenses of sheriff in transporting 

PFISONEER: (eset tase asthe waletin Cangas wpe Ree aa. tel 49-50: 143 


Tax foreclosure sale brought by county, sheriff 


and deputy precluded from purchasing... : 790 
Duty to lodge in county jail prisoners taken by 

members of Nebraska Safety Patrol............... 49-50: 140 
Ineapacitated because of injury—county board should 

authorize appointment of deputy................. ee Be 
Jailer fees, when sheriff entitled to fees.... 3 rs = To 
Mileage charged in handling distress warrants.......... 47-48: 449 
Mileage expense outstate trip, no requirement 

sheriff own vehicle used : 341 
Vacancy—county board to make appointment to fill 

vacancy until next general election............... 47-48: 581 
Salary Class II County, authority of board to 

INCPOANE  SAIAPY © sca. 'oiies 55.5 icine Sadw ne tie Dees Naei te se 47-48: 235 
Salary Class I County, authority of board to 

INCTEASE SIAL Y 6.5 5 Fe orn (a.5 ois he eee STS Ae ca Re ROE 47-48: 250 


Mileage fees not authorized for transporting 
inmates of state institutions...................... 
County Sheriffs as chief of police, legality and 
problems ‘to: ‘be, considered. 3: . cxc0055 haem ees 
Authority to execute commitments to apprehend 
Wsane: Paventes <2 5 cis. «00.3 94 RR SY Eee wees TOMA 
Commissions—none on sale of tax foreclosure 
real estate ses 
Fees for serving subpoenas... ‘ 
Fee for transporting insane patients.... 
Resorting to force—when permissible...... 
Mileage fee for collection of delinquent taxes 
Living quarters for County Sheriff 
Definition of “Day” in computing fees ; 
Expenses in returning a prisoner from another state. ..43-44: 73 
Duties of Deputy Sheriff when office vacant...... : 80 


Authority and power of deputy county sheriff... 83 
Mileage expense when collecting personal taxes. ‘ 719 
Willing vacancy in offices .). c/o.) 5.0 soces oo velo dy cela ve aia : 80 
County Sheriff no fee for appointing agent to 

SEFVE SUMMONS) os <6. oes ens ee eee ree E Sree ee Rl ISS CT 
Expenses for feeding prisoners. 1 
Fees for feeding prisoners. . 81 
Must report and pay all fees for ‘conv vii a patients 

‘to State Hospitals. oon. ir se.wnean.as hts sees ten ds sod 43-44: 78 
No fee for appointing agent to serve summons. . «48-44: 77 
Reporting commissions received........... . -89-42: 282 
Reporting and paying statutory fee 39-42: 228 
MTERPE LCOS 2 5 2 bids cnwiecie ain 60 a's 39-42: 228 
Filling vacancy—-Term of appointee. 39-42: 282 
Fees from sale of tax foreclosure propt . 89-42: 286 
Fees for returning writ of execution unsatisfied. Loe araiaiese 39-42: 287 
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Fees and expenses for conveying individuals 


to State Institutions 1 283 
Expenses when extradition waived. : 285 
Expenses transporting prisoners... : 281 

287 
Claims for services and expenses : 280 


Bond of Deputy Sheriff......... % af : 284 


Appointing Deputy Sheriff : 286 
COUNTY SUPERINTENDENT— 

Vacancies; filing after primary election upon the 

nonpolitical ballot for the office of county 

Blipeeintendent 3 vac. os wacave bese Seecaeay st aeney 53-54: 479 
Superintendent of schools; authority to purchase film 

strips and volumes of the school laws............. 51-52: 225 
Superintendent; vacancy; decease on election eve....... 51-52: 605 
Write-in candidate at primary as affected by 

teacher’s certificate requirement. : 898 
Qualifications for nomination by write- : 910 
Eligibility as candidate for general election as 

affected by ineligibility at primary............... 49-50: 840 
Election; effect where candidate resident of 

adjacent. County” 2c. at eevee = COs wiacy Kee 49-50: 991 
Statutory requirement of certificate, what satisfies..... 49-50: 847 
Earning nine semester hours of credit in order to 

remain qualified for office; statute applies to 

those, already in. offfe.:, 255%. iis Set eaeeis ta os ORS 49-50: 245 
Reimbursement to county of free high school 

fiition mistakenly Paid. «\.=::dcstoois wc taees tos) yale-xe 49-50: 81 
Validity of appointment of unqualified person where 

there are no qualified applicants.................. 49-50: 189 
Revocation of school transfer granted under 

misrepresentation; payment to former district 

of tax ‘moneys: collected. ios. ce ees aes kos ce 49-50: 126 
Assistant; refusal by county board to grant increase 

in salary authorized by budget.................... 49-50: 970 
Eligibility of nonresident to be appointed, legality 

of acts of a nonresident if appointed.............. 47-48: 390 


Record books furnished to school officers of county..... 47-48: 577 
Vacancy, county board to make appointment to fill 


vacancy until next general election............... 47-48: 581 
County superintendent attempt to appoint self as 

attendance /Ofhicer~ 25)-tk=0 i522 swine hes S24 28 Se Sas'd : 101 
Votes necessary to nominate write-in candidate. ‘ : 188 
Eligibility for office—who determines................. : 184 
Dissolution of school district—duties and 

compensation .. + 205 
Determination of eligibility of elected candidate : 189 


Votes necessary to nominate write-in candidate 
for County Superintendent 52. 272 .2-cS es es geese : 188 
Candidate unqualified—procedure to challenge and 
who determines .. 
Authority to appoint visiting school supervisor. . 
Appointee without qualifications can serve as 
de facto officer. 
Duty to attach remaining property to adjoi 
school district ©. 5 cf 2IcR RRC om Sine ist ns ).2 Se : 261 
Filling vacancy ...... : 84 
Salary of Superintendent : 121 


....45-46: 188 
- 45-46: 101 


: 102 


Qualifications for Superintendent..............se se eeee 43-44: 84 
May qualify to issue warrants of depeDulated 


school district ... : 290 
Petition candidate .... : 162 
Qualification for office : 288, 

290 

Write-in candidate 2. .......00. 0 ssc sseeae esse ee enenes : 162 
COUNTY SURVEYOR— 

Authority to abolish office of county surveyor. .. 58-54: 414 

Surveyor; establishment of section lines....... . .58-54: 408 


Judicial discretion as to expediency of establishing 

COUNEY FORKS 5c 250 chin yess SD aes Reto 45-46: 125 
Surveyor; compensation by county when he assists 

Department of Roads and Irrigation within the 

COUNCY  - axinvielyieck cs tas pe ee 2 teen Ta ete S 53-54: 189 
Surveyor; authority of county board to abolish office... .53-54: 414 


Official duties and compensation. ... : 64 
Duties and powers with reference to 

AIMPFOVEMENtS: ja5 oo ses Seeder ede weseeetseerteevess 2 187 
Per diem compensation........ a 2 45 
Allowance for use of instruments..............-0.e00e5 2 45 
Fees and mileage charges must be accounted 

for to county 2 45 
DUES. tts tee ee Hes metic ee etwe ae eae : 291, 

293 

Expenses : 293 
Fees and salary.... : 293 
Records open to public inspection : 291 


Trespass ‘by Surveyors... + 4 <<:'s9-2)joviete asiew-ceeie ae aia ‘ ; . 39-42: 292 


COUNTY TREASURER—(See also: FUNDS) 
Treasurer; payment to school district treasurer of 


sum greater than amount stated in bond........... 51-52: 352 
Treasurer; liability for funds lost through theft........ 51-52: 42 
Treasurer; investment of city bond sinking funds 

in: ‘eiby’ Warrants: <2 ove. 24 a5 oi seeete eet sawneeieas 51-52: 72 
Responsibility for determining liability of surviving 

joint tenant for inheritance taxesS................. 51-52: 641 
Treasurer; Blanket Mill Tax Levy Act; deduction 

from: tax payment. ....0<2sce05 osenvess os ovderad er ee 51-52: 571 
Treasurer; duty as to disposal of funds collected as 

taxes under an unconstitutional law............... 53-54: 465 
Liability of county treasurer for theft from funds....... 51-52: 42 


County Treasurer demanding refund of one percent 

collection fee from county where tax illegal 

and taxpayers are receiving refunds............... : 658 
Deputy Treasurer, when raise in salary available. z : 886 
Authority of the county board to direct county 

treasurer to invest money of tax foreclosure 

fund in registered county warrants................ 49-50: 528 
Right of county treasurer to withhold tax money from 

using agency pending action on application for 

MOTB, 12 F.5 ale Seek esha ese ho wee ge a SS At & FEET 49-50: 157 
Procedure for distribution of a fund accumulated 

from partial payments on distress warrant. . 
County treasurer may accept and receipt for general 

taxes even though special assessments are unpaid. .49-50: 224 


: 303 
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Uncollectible delinquent personal taxes—duty of 
county treasurer to report, where county board 


has failed to strike from tax list.................. 49-50: 


Right of county treasurer to demand 1948 motor 
vehicle registration fee as condition precedent 


ti TOAD VONGWAl 5 «2.2 cheia-d one wiae sawn a wml sce eae Ri we 49-50: 


Duty to file annual report of uncollectible delinquent 


personal taxes if no previous report was ever filed. .49-50: 


Indian land, notice of transfer by county treasurer 
to white man’s land; back interest and 
advertising charges 

Duty to act on annual report of county treasurer; 


duty to provide clerk’s to county treasurer........ 49-50: 


Authority of county treasurer to question adequacy 
of district treasurer’s bond after fixed by 


GIALTICK DOAPG: @ siaiests es S4 hoa nGie apart dis weleces grees 47-48: 


Delinquent tax sinking fund, disposition of balances 
by county treasurer.... 
Bond, authority of county board to contract for 


additional surety when conditions so warrant...... 47-48: 


Deputy’s salary, authority to increase with approval 

Of CONNEY POAT oy xc a cectohie eae sae ebesesesh sass 4’ 
Disbursing agent for fire protection rural district. F 
Drawing checks to himself on county funds, authority 


of bank to refuse to honor such checks............ 47-48: 


Duty of county treasurer to furnish to county 
assessor list of new automobiles registered 


ftom April | 6: TuUly: scree cc qvsasinceeatacs cance aye 47-48: 


Vacancy in office due to death, term of holding 


Gflice by appomted: «wick cart coed ctiwa ses dads 2s 47-48: 


School district bond not presented, county treasurer 
not authorized to transfer sinking funds until 


bond paid or barred by statute of limitations...... 47-48: 


Fee for collection of city taxes before remitting 


CO CIBY a. 2.aGs' G5) oy eb apie tae Meese Cae s ee wasis 47-48: 


Publication of delinquent personal tax list, 


construction of word “current”, L. B. 94........... 47-48: 


Weed eradication districts, collection charges 


upon assessment payments..................2000- 47-48: 


County treasurer’s liability for paying bond beyond 

GUS Gale. 0565 cance epee een dea 
Custodian of trustee funds for hospital 
Distributing funds recovered from sureties on 


bond for delinquent taxes...) 2:05 coke de eh esee 45-46: 


Payment of lost interest coupon—procedure 


applicable to protect treasurer..................55 45-46: 


Commission on monies collected for state 

assistance fund .... 
Fee on funds collected by his 
Fees received credited to general fun 


Liability of county treasurer on investment of funds... .43-44: 


Liability on paying money to unbonded school 

GIstrick {reasuwer™ nda 2s how HIG Kee spore He ae YR TES 
Salary of deputy county treasurer 
County treasurer’s bond......... 
SAG inc Pecans aie soe S ranean oe ‘ 
Record on redemption of tax foreclosure proper y. 
Liability for uncollected personal taxes mas 
Collect delinquent water rents.............--.eeeeeeee 
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241 


87 
334 


: 167 


334 


643 


: 524 


110 


: 268 
: 297 


124 


126 
60 


244 
252 
255 
545 


: 15 
: 135 


423 
104 


: 90 
: 89 
: 103 


128 


2 272 
: 116 
: 113 
: 300 
: 299 
: 298 
: 295 


Duty to collect delinquent water rents due city 
Of SECONG! ClAKK 63's viene ess sos inescedies 9 
Compensation of deputy treasurer 
Oaths and affirmations cannot be administered 
‘Dy County reasOrer «6. ees s0 ata de ea sees Saw yee ¥ 39-42: 498 


COURT COSTS— 
Priority over lien for personal taxes on 
insolverit ‘estate. ):/..3s...88 3. see eres Seca chat ets 
Uniform Reciprocal Enforcement of Support Act... 
Analysis of blood in drunken driving prosecution 
NOE ‘CharseaMe: weirs. < ajaise. 72a ni wae ae tiomaies seed 
Fines and costs in criminal case, question of revivor, 
effect of statute of limitations, dormancy 
statutes, does money belong to school funds 
OF TEVGNUE 4 50253. fies has a's BRET EASES Mane eee ese 47-48: 684 
United States a party in actions, file papers but 
no charges permitted 
Workmen’s Compensation Court, procedure in handling 
payment of costs for bill of exceptions. . 
Administration of testamentary trusts 
Adoption and adoptive birth registration proceedings. . 
Collect costs in levying execution in compensation 
CASES? U5 is utes sd sise hae els Cals mestae ee eel beeen weap he 
County court power to compel executor to pay costs.... 
Not authorized to collect filing fees in compensation 
COBER! vote one wire ARUN aes s tiene eae as tea aea tee es 
Costs and fees in unemployment compensation cases 
Fine and costs—not discharged by staying in jail... 
Habeas corpus appeal—docket fee..............2..0005 
Trial fee—when charged by the clerk of the district 
court 


Plaintiff and bondsmen in successful appeal not 
fable. for other Gostaiii cist. os sacsuts re oat dat see 


COURTS— 
(See also: COUNTY COURT; DISTRICT COURT; 
JUSTICE OF THE PEACE; POLICE MAGISTRATE; 
COURT COSTS; CRIMINAL LAW AND 


PROCEDURE) 
Judge; jurisdiction to amend or change judgment....... 51-52: 417 
Sentencing of criminal; provision for retaining court 

control over place of solitary confinement......... 51-52: 622 


Authority of deputy clerk of the district court to 

act with reference to the board of mental health 

in: the absence of the clerk: }is2.; Seavs +5 de axai 3¥ 49-50: 390 
Authority of juvenile court to order change in custody 

of juvenile delinquent who has reached age 

CIPDLOGI fois Sn se 68-5 08 gs So DRA SES Be ewan LEE 49-50: 297 
Jurisdiction of proposed strike involving public utility. ..47-48: 386 
Court of tax appeals with state officers as members, 

tax appraisal boards in counties, construction 

and constitutionality of L. B. 271.................. 47-48: 68 
Jurisdiction of juvenile court to hear petition to 

remove child during pendency of petition for 

GAOPULON ago sida. .s piety baa ora's Pune Bh e x cee RRR R GT 47-48: 693 


Transcript of judgment from county court or justice 
of peace court not entered on record in district 


court while appeal pending....................... 47-48: 


Transcript of proceedings, authority to substitute 
mechanical recording for written transcripts of 


the Proceedings) ow: is Ke nd Ha calataoan pigeon e oe OK ETO es 47-48: 


Constitutional matter pending on appeal—decision 


of district judge effective only in judicial district. .45-46: 


County court must assess and collect inheritance tax 
Within TIVE YeaErn. 22. Set hese sie teaions exten sme S. 

Disposition of exhibits introduced in trial 

Jurisdiction of courts to commit children to 


benre: GE control. j sss ola gs = teensy Maas nae sey 45-46: 
Misdemeanors—district judge empowered to try........ 45-46: 


U. S. Supreme Court decision—effect upon irrigation 
districts within state 


Appeal of sentence after fine has been paid............ 39-42: 
Birth certificate proceedings brought in same 

court as adoption proceedings...................+- 39-42: 
Condemnation—court must determine just 

COMpensalion: §« o2¢s/oswes erekir ee aes eee kws oa ee 39-42: 
Trial court no power to modify judgments of 

conviction a6 cs wan sates eas Sot ee VNTR ES 39-42: 
Without jurisdiction to change sentence............... 39-42 


CRIMINAL LAW AND PROCEDURE— 
(See also: COURTS) 
Residence and compensation of special prosecutor 


for grand jury when appointed by governor........ 53-54: 
Acceptance of cash bail by examining magistrate....... 53-54: 


Extradition; duty of county attorney to defend 


WSTFANE OL “SFTEAL. 2205 J ocba fees es tesa e nthe 53-54: 


County court; jurisdiction; second offense drunken 
URINE ie Matis. Asie bee ates aye Pang 5. 0Ga OT 
Prosecution for sale of liquor to minors; intent 


Penalties for speeding; what constitutes prior offense. . .53-54: 


Jurisdiction of police magistrate over complaints 
for violation of state laws; power to suspend 


operator's Mcense sc. ads 5 tsiin o Sata aie bree 06 Wind wale 53-54: 


Issuing insufficient fund check through agent 
Filing of surety bonds by abstracters. 


False or misleading advertising; what consti ‘utes. : ++. 58-54: 


Confiscation of loaded shotgun in vehicle on 


public Highways: «42052 «tse otras Meee a bn 25 fe 51-52: 
Prosecution of violations; laws pertaining to geology... .51-52: 


Prosecution; jurisdiction of county court under 
28-521, wrongful use of motor vehicle 
Prosecution for perjury..... 
Notice to appear issued by 
registration violation; misdemeanor............... 
Failure to pay increased support award; extradition 
Prosecution for refusal to pay child support........... 
Jurisdiction of county to prosecute on offense 
under the motor carrier act where such an 


offense is a continuous one. :. <2 ..5 26. sscees cee 49-50: 


County in which divorce granted as determinative 
of venue for prosecution for failure to pay child 


BSUPDOFE 25k ie whe te Pale eee BEOR Meee es Su Rear aiee® 49-50: 
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Wilful failure to deliver taxable property list, 


Proce FedUited: e21 heat scree eens «ORR RRET ey 49-50: 


Financial responsibility after drunken driving 
conviction; right of motor vehicle division to hold 


license after court suspension terminated.......... 49-50: 


Drunken driving, establishing prima facie case 
where subsequent alcoholism test shows specific 
concentration of alcohol in body fluids, L. B. 88, 


A949 Session: 5 yicies sos cieeas op ae ek eeeree 2h Awe es 49-50: 
: 79 


Violation of probation, laws governing revocation 
or extension 


Authority of juvenile court to order change in 
custody of juvenile delinquent who has reached 


ASO CISMICENY < Ssingie s Aisles nie Sie ake Sa KM Sank ews 49-50: 


Drug or drunk driving, power of director after 
conviction to suspend license when court decree 


does not mention suspension....................+5 47-48: 


Drunken driving, prosecution of second offenders, 


i SBD AG2 i enn cies hale Con Veale Heat W eee aS aaa 47-48: 


Illegal possession of intoxicating liquor, disposition 


of liquor after fine upon guilty plea............... 47-48: 


Fees and expense of subpoenaed witness when 
defendant found guilty of assault 
False pretenses, constitutionality of amendm 
promise of future action without present intention 
to complete promise 
Conditional sale contract, criminal liability of vendee 


to sell property without consent of vendor......... 47-48: 


Par check law, procedure contrary to provisions is 
a criminal offense 
Child desertion and non-support, prosec 


n of father 


and where institution proceedings should be had... .47-48: 


Organizations making solicitations, when certificate 


required, LB: 400) 9 5's.c008 4 2id.s reer eet eT SbS 47-48: 


Boy Scout organizations, authority to solicit funds 


without Certificate: fiasx. ip00c54 60s (dane Gao ike 47-48: 


Female with previous criminal record sentences to 


PERILEMUALGY oats ese hc wes NG Keneeh Lew he gee ee Tied) 47-48: 
Fee and expense of state witness from outside state... .47-48: 


Insufficient funds, maker executes check in one 
county and mails to payee in another county, 
where prosecution is brought 

No authority to write check—who can prosecute 

Officer using force in making arrest 

Confiscated furs and guns not subject to OPA 


QUOERHONG » (iy ea eaks as ass Hodes SHE Ree eee 45-46: 


District court empowered to try and determine 

PUSAEMERTIO“S, 3 seise e215 61s vies ahseew 21:05. 4 eRe oo a8 Eee 
Prosecution for sale of cigarettes to minors. 
Tail light defective in daytime not a violation... 3 
Trespassing—land owner’s rights...................0.5 
Issuing check—when can prosecute for forgery 

or false pretenses 
Disposition of exhibits introduced in trial 
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791 


30 


169 


+ 977 
: 654 


297 


176 
256 
52 


: 29 


: 50 


559 


2 223 


53 
280 


409, 
414 


446 
29 


: 18 
7 3t 
: 36 


324 


LTL 
1 47 
: 43 
: 326 


Br 
P : 50 
Complaining witness may withdraw waiver to testify. .45-46: 


46 


Operating motor vehicle under influence of liquor...... 45-46: 39 
Stop-sign violation on federal highway—form of 
complaint and amount of fine.. 
When prosecution for speeding can be maintai 2 
Trucks subject to violation for speeding............... 
Imprisonment for failure to pay fine and costs—a 
means to’ enforce payment... 2.02.00... ccc edes 
Misdemeanor when four persons occupy driver’s seat 
Consuming alcoholic liquors in public places...... 
Selling mortgaged property—venue for prosecution..... 
Power of county attorney to dismiss criminal cases 
pending in ‘the lower Courts? ose. Se. 34 0 90s ones 
Justice of the peace may impose fine and jail 
MENTENC] rs <2 aac keee at cds Pains t pee R eS ste Re Be RSA 
Repeal—effect on prior violations. . 
Certified copy of judgment of conviction in traffic 
violations .......... 
Trespassing on property. 
Penalty for reckless driving—first offense 
Traftic violation penalty occ aati kee seed 3 
Penalty for sale of alcoholic liquors on Sundays........ 
Penalty for failure to give accounting of mortgaged 
PLORCECY: 5 c.cs ane as dak owen was 
Fictitious name as forgery 
Right of county to retain federal offender in order 
to prosecute for violation of state laws............ 
‘Writ oF error, coram nOhis.< 2... laces axed sigs ha eeie. 
Trial court no power to modify judgments of 
CONVICHON 2 icaiecsinc sty Se see ns SS Sew a Getalg es Sane 
Leaving scene of accident 
Commutation of one sentence does not affect other 


sentence .... 
No deposit and nsuf 

enforceable 
Insufficient fund checks. 
Sunday arrest for speeding 
Indictment for burglary—allegation of ownership. 
Imprisonment for non-payment of fine and costs. 3 
Appeal of sentence after fine has been paid............ 


D 


DEPENDENT, NEGLECTED or DELINQUENT 
CHILDREN— 
(See also: CHILDREN; BOARD OF CONTROL; 
ADOPTION) 
Final authority determining need of dependent 
children for state aid, eligibility according to 


“available: FesOUrCER” 5.0.65 nae s02 ssielaes os te. c0 wed sae 49-50: 71 
Liability for care of dependent children—residence 

samé as that. pf parents). o05 65 sn Se aes oes bs sees 49-50: 28 
Legal settlement as affecting assistance............... 47-48: 269 
Dependent and neglected children—direct to an 

SPIBCEEEREROML. o's. sre cay apsieist eta aia ies ereraibts Weis aia Bw ieee 47-48: 48 


Aid, authority of board of control to adopt scale 
of payments, effect on county assistance 
eonimittees, “BeBe S4S; hopes St bates aes s See oe 47-48: 188 
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Child desertion and non-support, venue for prosecution 
of father offender and where institution of 
proceedings should he had 

Commitment of dependent and neglected children— 


direct to the institution... 2.2... ..scescees sseesen’s 47-48: 


Federal aid, authority of board of control as 
administrative agency of state assistance, 


Sy oS ee ee er eee etc Che re 47-48: 


Committing child—jurisdiction vested in county of 


lee al RELTISMIEN Eh oe an ceca Mele heed eae wee sees Re 45-46: 
Service of summons on parent or custodian is required. .45-46: 


Jurisdiction of court to commit children to board 


OL CONCEOL, & 5. 29m os en nts ca ays dvd og oe ee tram eer’ Sith 45-46: 
Board of control’s jurisdiction over children 

committed to state industrial schools.............. 39-42: 
Legal guardian of delinquent dependent children....... 39-42: 


DISTRICT COURT— 
(See also: COURTS; CRIMINAL PROCEDURE) 
Sentencing of criminal; provision for retaining court 


control over place of solitary confinement......... 51-52: 


Jurisdiction over custody of one committed as 
Sexual psychopath ...........20ecccsescessseceeee 
Salaries, effective date of raises 
Court reporter; practice law in courts outside 
his district 
Judge, to jurisdictionally act for judge in another 
district, must transact business of the court 


within: the: districh.. 22501200 Aces sete oes seta ee 47-48: 


Transcript of proceedings, authority to substitute 
mechanical recordings for written transcripts 


Of ChE: RECOTES, 4 oa.5 43.2 ieee Grn etiow sess ay Hee Oss 47-48: 


Transcript of judgment from county court of justice 
of peace court not entered on record while 


appeal pending es 6x0566.n0s v4 hee eas ee Hope Se te eRe 47-48: 


Fees and costs, actions wherein the United States 
is a party, file papers but no charges against 
RICE: SMEs 6 tiie how ery ey an Sng ein ve Sees yer! 
Court room, control rests enciisively with district 
court judge i ; 
Disposition of ex! 
Salary of DeFacto judge................. a 
Misdemeanors—empowered to try and determine....... 
Death just before election—write-in candidate 
nominated 
Filling vacancy on ballot Z 
Final date to nominate by petitions vacancy on ballot. és 
Appointee serves unexpired term. 


DISTRICT COURT CLERK—(See also: FEES) 

Right to personally retain compensation for service 
as jury commissioner 

Funds in litigation; designated depositories; liability 
OE CLONE cara s cued lhe on veRRe ae cee Se SES weve Se. 

Indexing method under uniform L reciprocal enforcement 
of support act. 2 

Trial fee under 33-14 


dismissed or settled............0.0.c0cceceeeeeees 51-52: 


—452— 


48 


211 


305 
304 


302 


99 
325 


622 


: 858 
: 116 


: 276 


192 


463 


Authority of deputy clerk of the district court to 

act with reference to the board of mental health 

in the absence of the clerk.:: .- 2.25550. 5..0565 00005 
When office exists, census mere evidence... 
Duties as members of board of mental health, fee 


can. not. be. retained...) 6. ce sees cece eeesens ss 47-48: 419 
Clerk of district court may be agent to sell insurance 

and. real Gstate. 2 ote aie eee ae he wok agate cane 45-46: 106 
Certified copies of public records to bureaus 

handling veterans claims................0..-200005 45-46: 105 
Distribution of proceeds of tax foreclosure sales........ 45-46: 472 


May collect costs required in levying execution 
in compensation cases. a 
Not authorized to collect filing fees in compensation 
cases 
Deputy clerk—change in salary. 
Habeas corpus appeal—docket fee 
Salary of deputy clerk of the district court in 
Class’ TY counties: 22)..2<'¢,2-S.gtta spben 2 x's S24 )9 sie 


Trial fee—when charged. . 

Liability of clerk for fees. 

Right to retain compensation received as clerk on 
insanity DOard: sca wicos fees wake eae git e825 

Salaries of deputy clerks 

Time to elect clerk when population increased 


DRAINAGE DISTRICTS— 
(See also: WATER AND WATERCOURSES) 


Excess funds after dissolution.....................+4. 51-52: 405 
Manner of voting where benefits not apportioned....... 51-52: 456 
Taxation of lands taken by eminent domain 

PROCESOINES io 5. 4c. is crcinaati gents eeeeneeins SnaES 49-50: 897 


Bridges across drainage ditches, liability of county, 
drainage district, or land owners for cost.... 
Bridges, duty of drainage districts to construct 
bridges and approaches when ditch crosses 
DiGNEY s citcu cues ienci ch via cepeee uns ox ca belleak 47-48: 171 
State owned lands, liability for assessments levied 
ROR PAIN SG oo lois ooo apopaca NO Be Siena < art lava Ke 
Limitations for indebtedness 
Change in drainage—no right to restore to old channel. -43-22: 49 


E 


ELECTIONS— 

(See also: VACANCIES; SCHOOL ELECTIONS; 
POLITICAL CONVENTIONS; PETITIONS; 
RESIDENCE; LIQUOR ELECTIONS; 
CANDIDATES; BALLOTS; VOTES and VOTERS) 

Canvass of votes for certain offices; who makes; 


certificates. of ‘election... 5x..20. ces eee sma ae ee 53-54: 508 
Cemetery district; liability for proportionate share 
Of costs OF GleCtiOns 6 aie:s Fog a prc nis aes Bibles eisiess oe 374 53-54: 201 


Election precincts; power of county to divide wards 


within city of the first class : 857 
“Short term” for United States senator. . 2 ALT 
Watchers; may watch where; electioneering. E : 452 
Write-in votes; requirements....................: : 502 
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Whether vacancy exists on non-political ballot so 
candidate can file by petition where no candidates 
at primary, but there were write-in votes at primary 


sufficient to nominate... ........20.cesesesinesewess 51-52: 581 
Filing fee when political party nominates to fill 

vacancy . 51-52: 682 
Hours of elections; home rule charter cities 51-52: 463 
Municipal; effect on beer licenses outside corporate 

TWWES: “oes. 2 oe na eGvs ees eee tea da hs eae ee deel ee 51-52: 407 
Precinct residence requirement . -51-52: 638 
Sale of county lands; submission at primary election. . 51-52: 363 

Special election; bond issue; compelling county board 

to call where no funds are available : ..-51-52: 519 
Tax levy; peneral e16ction. ois ssi. ccaeeees sates eeds 51-52: 430 
Notice of; statement that tax levy exceeds 

constitutional limitation ......................045 51-52: 412 
Tax levy in excess of constitutional limitation for road 

district; right of villagers to vote................. 51-52: 426 
Tax levy, under 39-242, R.R.S. 1943, in excess of 

constitutional limitation .. -- 61-52: 473 
Vacancies; county sheriff, clerk and assessor... . 51-52: 700 
Voting by employees; time off without loss of ‘pay . 51-52: 465 
Polling places; compensation from county for use of..... 51-52: 34 
County superintendent, effect where candidate resident 

of adjacent county : 991 
Disposition of duplicate poll book. : 933 
Disqualification of high vote getter, nullification of 

ClecH OW L.2.s neers nop eee anadees ee eedgece ad ins seme 49-50: 908 
General elections, not invalidated by failure of statutory 

notice: by publication. < ic s..es:si ce euseaeis stare ese 49-50: 791 
Proper application of amendments to the primary law 

enacted by the 61st Session of the Nebraska 

TeOPISIAWING fa s5ce bcm d Vek Mewes SESE te Te Re 49-50: 439 
Referendum, publication requirements of notice ...49-50: 716 
Special election in conjunction with general electi: 

UIE: APPHCABIE. 62 o-Ps. his ewes s bee eee hs cs md cit 49-50: 68 
Extra pay for overtime for officers of election and 

counting “boards 2s os..15 esd nods civic ine tenga diners we 47-48: 504 
County seat removal election, authority county clerk 

to enlarge canvassing: board... 2 0.60 6caee 666 cei 47-48: 79 
Electric power plant sale by city or village, kind of 

election to submit proposition. . 47-48: 241 
Registrant giving exact information as ge. 47-48: 290 
One person holding more than one precinct office. . 45-46: 185 
Registration of voters in cities from 7,000 to 25,000 . 45-46: 200 
Expenses paid from general election fund.............. 45-46: 137 
Aid to groups or candidates for political campaigns 

prohibited : 178 
Notice by publication required é : 187 
Polling place officers—who responsible for salary..... : 186 
Proposition to sell county real estate can be submitte: 

at ‘primary election... 9.9 ic er seces aa sainse hen denied : 149 
Special election held same time as primary. : 106 
Territorial time for opening and closing polls. : 195 
Watchers at polis—appointment and duties. 1 196 
Legal name of a woman................ : 335 
Recounting ballots by canvassing board. z : 156 
Disposition of election poll books....................4. : 169 
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Oath on absent voter ballot cannot be administered by 


an Officer to himself... 22.02% «So deeae ess eka te sx 43-44; 


Final registration day for voters in Douglas county. 
Final registration day for voters... 
What comprises voting precinct 
Death just before election—write 


candidate 


nominated es <2 2h: gp aeece ews Soe ee eee esses 43-44: 


Authority and procedure of legislature in conducting 


Glection: COMbeSE |< oc-secisince Secme nw emanleNes eo elenaae es 39-42: 


Votes required for write-in nomination. . 
Vacancy on ballot—how filled 
Electors of village located within public power district 
entitled to vote. 2 . ~ 
Election board appoin' ments 
Filing by petition after primary for office by county 
PUGSC. eng waite }-cetigsiae en ay Oe Seen US snlees «| 
Holding more than one office. . . si 
Order of names on ballot..... 
Proclamation of special election. 
Location of polling places... es 
Public buildings used as polling pl Bs» 
Qualification of voter—bond election... 
Registration books—time open 
Time for incumbent of township office to file for 


OEREr OFICE | 5 aie en ners Oneie tes en CLT ENR. 39-42: 
Absentee voter’s ballot void when no certificate. «89-42 
Absentee voter—time to vote.......... +. 89-42: 
Soldiers voting +. 39-42 
Appointee—holds office until next general election...... 39-42: 
Corrupt practice act—expenditures of organization in 

behalf of candidates... .-.. igs... emehe es ss ste ases 39-42: 

ELECTRICITY— 
Jurisdiction over rural electric rates................... 53-54: 


Authority of custodian to purchase electric energy 
at a flat rate for Capitol building and 
executive mansion from University.... 

Application to construct transmission line 

Application for permit to purchase transmission lines 
NOt sWECOSBARY 6. ¥si:s.s sce alee sae ec ee Rute.’ « 

Contract of municipality for electrical service 


EMINENT DOMAIN— 


Title taken in “borrow” land for highway.............. 53-54: 


Liability for taxation of lands taken by eminent domain 
proceedings where award of appraisers has been 
paid but no deeds have been issued by former 


OWNGIE  Syinua eels ees esnee ddles slate aualens gee sO PEERS 49-50: 
Condemnation of private property for airport facilities. .49-50: 


Condemnation proceedings, authority of county to collect 
money paid to county judge and unclaimed for 


GHD VOAVESY a sss. 1,0 910 ateta Spe sta Po SERRE ak, o's atte 47-48: 
Court must determine just compensation............... 39-42: 


ENGINEERS AND ARCHITECTS— 
(See also: ARCHITECTS) 
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671 
660 


EXECUTORS AND ADMINISTRATORS— 
(See also: COUNTY COURT; INHERITANCE TAX) 
Fees of county officers in probating estate; insolvent 


estate of recipient of assistance...........-.-.+++5 51-52: 178 
Omitted property; decedent’s estate; penalty computed, 

HOW: aos Octo oie eiga eve o sy sma es : 660 
Where inventory of estate shows property not returned 

for ad valorem taxation, burden is on administrator 

to show that deceased did not own it for preceding 

TBREC VOANS: | oiia5.5. 3 paietelg Hake goo atetees, om Rt eeais & 51-52: 297 
Penalty on property not returned for taxation; how 

COMPILE es cinie ds. 4 d6 os kees,2 eo sears oenneers ta. 4 51-52: 669 
Taxation; intangible property deposited in another 

SUAEG, * 2 clon a ase's. oe 5 ¥-€ ate Wien aa KE SRR RAEN + ROR OE St 51-52: 53 


No fees to county officers for administering estate 

of old age assistance recipient where estate is 

INBOIVONE. s)Giscic 6s seen Sawin s negara e es Sewanee ES 51-52: 178 
Tax claim against deceased estates, effect of late filing. .49-50: 792 
Disposition of avails from action for wrongful death, 

Nebraska la wapplies 
Effect of statute of limitations o: of 

estates to recover old age assistance payments..... 49-50: 183 
Validity of county’s claim against estate for 


reimbursement of old age assistance payments.... 49-50: 182 
Duty of county judge to collect recording fee and file 
decree of distribution with register of deeds........ 47-48: 270 


Determining tax when wife is willed life estate which is 
less than statutory one-third and which would be 


PREMIPE:, Aa wiaucta s. disiara Sh orgs s's, cit eon geeks Moe, Slants Sel 47-48: 50 
U. S. defense bonds issued in co-ownership form, 
decedent’s interest taxable...................0.--- 47-48: 551 


Uniform reciprocal transfer tax act, authority of state 
tax commissioner to consent to transfer of stock 


certificates not taxable... sic. se seste ness beens 47-48: 511 
Taxes on money distributed to heirs just prior to April 1, 
vesting of title to personality immediately......... 47-48: 320 


Liability for taxes on personal property held by 

administrator April 1 but distributed before 

levy onitax DOOKH Oe. ess ese Mee leh esas ceed 47-48: 120 
Physically incapacitated must be adult dependent to 

¢latm homestesdtrights 6.3. (4054495 sas eqs 22d e eo eee 
State estate tax—when assessable. . 
Probate—county judge require execu' 
Joint tenancy created in contemplation of death, 

subject: to-inheritance tax: 0.005 52.68 tenags secs cs 25 45-46: 434 
Federal tax deducted before assessment of inheritance 


tax 
County judge’s duty in collection of tax. 
Costs—court power to compel payment 
Administration of testamentary trusts. 
Old age assistance—statute of non-claim is applicable 
Ownership of motor vehicle upon inheritance 
Taxation period of omitted property in an estate. 
Settlement of old age assistance claim....... 
Penalty—property not returned for taxation............ 
Missing persons—conservation of property— 

constitutionality of L. B. 209..................... 
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Inheritance tax on personal property situated in 
another state’: : > scty ness eta var teres 
Claim for taxes against decedent’s estate an 

Listing property omitted from tax rolls when short- 
form probate proceedings used.................... 
County’s claim for old age assistance same status 
as.general creditor. co.02. 5+ cans h clase nies ss ta 
Computing taxes omitted on personal property 
of decedent's’ estate 2.725 OS tS) aecetie ss sv oh aes 
Partition of real estate left by deceased alien.... 
Assessment of omitted personal property of deceased. 
Tax claim against estate of decedent—interest. 
Tax claim against estate of decedent 
State estate: tax. ’.:.<<2505 eaeewee = 
Personal property to the state. é 2 
Escheat. of property to state. .. 0.0. f600 ose eee 


EXTRADITION— 

(See also: COUNTY ATTORNEY; CRIMINAL 
PROCEDURE) 

Expenses of county sheriff in returning a prisoner 
from another state 

Bastardy proceedings = 

County sheriff’s expenses when extradition waived. - 

Right to remove parole violator to paroling state....... 


F 


FEDERAL LANDS— 
Building permit; county requiring where private 
corporation builds on leased federal lands......... 51-52: 486 
Personal property of individuals located within 
boundaries of federal ordnance plant, availability 
for, taxafion. by States: .iesece teene ks entero oe 
Taxation of intangible property owned by persons 
living on government reservations...............- 
Jurisdiction of state game wardens in federal areas. 
Jurisdiction over residents of Ordville................. 
Genoa Indian School—State can not convey without 
permission from CongreSs.........0..seseceseeees 
Improvements on lands leased from United States..... 
Children of civilian government employees living 
on government property................. 
Licensing of restaurants within federal areas 
School privileges of children residing within defense 
DIBNE. AFCAB: 55.55 06 sw.caa woe Sa cele tate Gale ay Kes a ess 
Intangible property owned by persons living on 
Government reservation <<. ss0006sscecas sea nees 
Taxation of personal property located on lands leased 
from the United States government; residence, 
for school purposes, for individuals residing 
THEPGORE 56:2 Was cic aie eee RUA eek eS A ey teed aay 49-50: 598 
Personal property located within property purchased 
by the U. S. not assessable for taxes 
Purchase by U. S., date tax exempt........ 
Personal property located within Ft. Crook Military 
Reservation: not ‘taxables. 056i 05 «« sew odie sss4 0 tee 
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FEEBLE MINDED— 

(See also: STATE INSTITUTIONS; MENTAL HEALTH) 
Liability of county: to care f0P... 22.22 s.e enced. einen 53-54: 111 
Responsibility of county to maintain inmate of 

feeble-minded home : 337 
Claim of county for care of, against est: 

‘of feeble’ MmMded. o. o.3.<.2, <4 eae eta rasa. o0.9 0 85s eee: 51-52: 537 
Court costs in transferring occupants of training 

schools to Beatrice State Home..................- 49-50: 83 
County from which feeble-minded boy originally 

committed continues to be obligated for his 

maintenance, even though parents move out 

of county 
Transferred from training schools or home for 

children to Beatrice State Home—age limitation. ..49-50: 10 
Care of interim before admission to state home, 


: 962 


obligation of various parties..............++.20005 47-48: 383 
State is without responsibility for care of patients 
until date of admission to state home............. : 336 


Commitment of persons, direct to an institution 1: 48 
Committed to private institution by county judge, 
jurisdiction to release patient to home of parents. ..47-48: 119 


Responsibility for care of patient transferred from 


another Isto... 5. ccs oo ae dene ars wea ctiees 47-48: 620 

BLM ZaHOn OE. cde dase ssc ceo k Mae sp LEG OREh TS OATES: 39-42: 390 
FEES— 

Bowling alley Heenne fee. 5... cc sc es pasiecsteG ecee cease 53-54: 440 
Building permit fees of city; application to 

University of Nebraska e2 sis ic osecc ces os ees ese we 53-54: 17 
Clerk of District Court in cases under Uniform 

Reciprocal Enforcement of Support Act........... 53-54: 59 


County judge; in probate matters where inventory 
lists property held in joint tenancy with rights 
of survivorship 

County sheriff; amounts collectible from city of second 
class for confinement of city prisoners............. 53-54: 445 

County treasurer for collection of taxes of a 
FeClamation district... sis cickis sis-5 wiwsie gaia 36.8 ootatihe’ 

Distribution of tobacco license fees. s 3 

Guardianship fees, county judge..................0505 

Retention by Clerk of District Court of passport 
application fees; claims for refund of such fees 


: 327 


previously remitted to county treasurer........... 53-54: 413 
Clerk of district court retaining fees as clerk of 

Board of Mental Health, , «022 c0cacsidiecacescragea’ 53-54: 168 
Appraisers ‘of ‘School: lands « oaaos42.2.2 252s wat poly ala 51-52: 457 


Clerk of district court; lump sum settlement under 
Workmen’s Compensation Act 
Clerk of district court; trial fee under 33-143, 


. 51-52: 510 


Supp. 1951; .action dismissed or settled. sed 2 627 
Copy of corrected records, vital statistics.............. 51-52: 534 
County judge for marriage licenses, ceremonies 

and. Certificates: 2245. ssise- owas hana da ieans dase 51-52: 400 
Administrator and attorney; priority over lien for 

personal taxes on insolvent estate................. 51-52: 366 
County officers’ services in probate of insolvent estate 

OF Tecipient. of Assistance 0. o6. 6os ey scare ade season 51-52: 178 
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County requiring building fee when private corporation 

builds on leased federal lands 
County treasurer; retirement of bonds. 
Distribution of illegal tax, not refunded, ‘to school 


GIS ErICts fa5 w.o2 5. RE SOrs 4.0 PORE RN Nat ER ee a 51-52: 


Filing fee when political party nominates to fill 


WECAICY OM, arch s eet Gdsine dese Masset a we tery nee aw a twas 51-52: 


Guardian ad litem; fixing by Workmens’ 


Compensation ‘Court \s. «..'sc. i S56 saw ste «cis asicay 51-52: 


Insurance companies; filing and examination fee 


where company withdrawing from state.......... 51-52: 
: 364 


Mileage for transporting prisoners 
Motor vehicle registration fee; purchase wi 


of end of year; “in transit” privilege............. 51-52: 
: 400 
: 701 


IPYODStG JIGS (ow nis-05 skates nedeoas tones 
Registration of bonds of indebtedness 


Right of state geologist to assess drilling permit fees. . .51-52: 


Schedule of; failure of public officers to prepare 


schedules; interpretation of 33-148, R.S. Nebr. 1943. .51-52: 
Services of process by secretary of state............... 51-52: 
Witness and garnishment fees; department of 

inguraries gecountine LOPe iia «sis caw s oa vee gt se x's ad 51-52: 
Compensation; County Board of Mental Health......... 51-52: 


Legislative power to appropriate hunting and 


fishing: Meense £663 oc sccewieetea pa ees Ow i Hho Se & 49-50: 


Motor vehicle registration fees, proper allocation of 


proceeds of collection in municipalities............ 49-50: 


Refund of fees paid by registered nurse applicants 


from other states... 2.5 «..caessit Rees ses chon es 49-50: 


Registration fee of corn sheller operated by one who 


shells-corn as a business. 2.22). 79s 7 sees ey oh sa gee 49-50: 


Registration fee of truck tractor of the form of 
commercial vehicle .. 
Registration fees of foreign trucks 
commercial interstate business 
Registration fees of four-wheel pneumatic-tire wagon 


Hanled: by a farm tractors ates. cae ae Saree knee eiees 49-50: 


Registration of bridge bonds; what fund used for 
PY INONI Ee: 55st ces ho lor ase's Sot ee eater me RWS erage gtd 

Proper fee for marginal releases z 

County judge appointment of conservator, none 


BOWE 9s ssiaiay 18 Rais eaTR A ak oe wale nial lage eas 49-50: 
County judge determination of inheritance tax matters. .49-50: 


County sheriff’s fees for transporting prisoners 


accounted for to county. 0%. soc s0/e bee eee cee 49-50: 


Expenses incurred by sheriff in executing writ of 


restitution are taxable as costS.............--..55- 49-50: 


Attorney’s fees allowed by court in county tax 


foreclosure CASES! :<.scWak nis eA leah eRe ewe aN Hes O 47-48: 
County judge’s fee for determination of heirship 

Proceedings sod nas tereeevem tage emerson sae 47-48: 
County surveyor fees accounted for to county.......... 47-48: 


Decedent’s estate, duty of county judge to collect 
recording fee and file final decree of distribution 
with register of deeds 

District court clerk can not reta: 


ee for ‘duti 


member of board of mental health................. 47-48: 


Fee for birth record search and for certified copy 


wher. certificate filed. 5.1. cso sede nesese scot eees 47-48: 


: 486 


658 
682 
624 
132 


202 


221 


482 
103 


579 
662 


164 
315 
406 
564 


: 506 
: 456 


558 


> 735 
: 409 


895 
336 


712 
312 
389 


103 
45 


: 270 


419 
351 


Fee to county treasurer for collection of city taxes 
before remitting to city....... 
Inheritance tax appraiser’s fees. 
Jailer fees, when sheriff not entitled to fees earned..... 47-48: 19 
Police judge’s authority to retain fees paid in state 
complaint cases, ordinance requires fees to be 


EEE OPS ihn scare esckp om sane ben Ra guinea ex aN ae 47-48: 667 
Proof of publication of incorporation notice, no 
Fees! Lon he Chaves 5 oi ccdgichsss VE ew kaos Oe gee eos 47-48: 76 


Reciprocal insurance exchanges, taxes and fees to be 
paid by acting attorneys in fact 
Slaughterhouse license, fee collected when license 


FSS Ft Sails oka 'o 9 0B EN oe ele RLS CR Me lal Sle Da Ste 47-48: 390 
Subpoenaed witness fees and expenses when defendant 

TOMI. PUNLY Of ASKAUIE 5. by 62s sk eek Ae Ret aa NS oc 47-48: 29 
United States a party in actions, file papers but no 

charges for fees against the United States........ 47-48: 143 


Vital Statistics Bureau, fee for correction of erroneous 

or incomplete certificates of delayed birth 

MEPISCEAUON 6 iy a/c: s eine RAivsin: oe Sib aa aT a TORE oe 47-48: 499 
Register of deeds proper charge for marginal release 

Of MOPtSRSPR: «os ote ereso teeny eas Shee eee 
Adoptive birth certificates. . . . 
Barber fees to administer L. B. 249.............--.-0-5 45-46: 328 
County judge for administration of testamentary 

trusts 
County judge in civil cases........ 
County judge in condemnation cases 
County judge in criminal cases..... 
County sheriff for serving subpoenas. . 
County sheriff for transporting insane ‘patients. . 
County treasurer’s fees credited to general fund. - * 
Fees for permits and licenses are state funds.......... 
Candidates for precinct or township offices, not 

fequited: to‘ pay filing: fees. cio pesos te seas eanaed 
Architect and engineer registrant in military service 

renewal fee 
Advertising delinquent taxes..............-. 
County clerk’s fees for issuing hunting permits 
County officers who must report notary fees 
County officers who need not report notary fees. . = 
County treasurer’s fee on funds collected by his office. .43-44: 89 
Fees and reports of county officers 
Filing and indexing marginal releases. 
Issuing general notary public commission ‘: 
Statute of limitations—fees due county officers........ 43-44: 81 
Trial fees—when charged by the clerk of the 


district court 43-44: 92 
Definition of “day” in compu’ 43-44: 78 
Filing Lis Pendens. ......520...+++5 39-42: 394 
In district court, liability of clerk ..-89-42: 185 
Inspection fees petroleum products for export......... 39-42: 392 
Justice of peace fee for copy of conviction 

chargeable to defendant..................0ee ee eee 39-42: 395 
No fee for filing investigation and report ordered 

hy distniet Judees.. . . vieu ins seen es eee oiassdaeni 39-42: 302 
Old age and blind assistance liens, in mortgage records. .39-42: 65 
Payment of fees into the state treasury............... 39-42: 396 
Registering: pOndS: <5 o's os 9.208345 208 coe Kigieas ages 39-42: 393 


Registration fee for professional engineer or 


architect—right to WAIVG. 2.5.0. cea s leans 39-42: 
Secretary of state’s fees for acceptance of summons... .39-42: 


Sheriff’s fees for conveying individuals to state 

institutions soc. 554422 ols eeabove see 
Sheriff’s fees from sale of tax foreclosure prop 
Title Act fees for expenses of county clerk’s office. 


County clerk must charge fee if he takes 


acknowledgements on assistance certificates....... 39-42: 


Attorney fees when county forecloses tax sale 
certificate reas 
Advertising fee on quent taxes... 
Certification of copy made by another 
County clerk’s fees—indexing 


County clerk’s duty to report fees—administering 


OSES: 285 esa 5'2 iiss as ha ate ERD DN Oe ae oe DSRS 39-42: 


County judge’s duty to report fees—administering 


OBES 3. os sjc0isies see aii np ninety Oy clbeeteale wie, v6.s ealauaresde 39-42: 


County judge’s fees for appointment of inheritance 


tax ‘appraisers... 21507 isa ae eeeee es ee oes coe € 39-42: 


County judge’s fees in delayed registration of 

bitth:, certificate. 3 i.ckis,e\stiswekases eitiee sacs Bie oe bab ed 
Department of irrigation fees for filing. 
Distribution of certificate of title fees... 
Entering satisfaction of mortgage or lien... 
Fees for numerical indexing................... 


FINES & PENALTIES— 
(See also: CRIMINAL LAW & PROCEDURE; COURTS; 
DISTRICT COURT; JUSTICE of the PEACE; 
COUNTY COURT) 


Necessity of transfer to school fund................... 53-54: 


Remission of assessed fines; assessment below 

statutory minimum 
Confiscation of nonresidents’ guns 
Constitutional authority to impound motor vehicle 


used for illegal transportation of liquor........... 47-48: 


Fines and costs in criminal case, question of revivor, 
effect of statute of limitations, dormancy statute, 


does money belong to school funds or revenue...... 47-48: 


Justice of peace cases involving violation of city 
ordinances, allocation and distribution............. 
Penalty for consuming alcoholic liquors in public 
foe RIN geo Oey ey Bese fs. so Tee ee Re Ne 
Penalties for sale of alcoholic liquors on Sundays 
Disposition of fines—Agriculture Act........... 


FIRE DEPARTMENT— 
Construction of building for use of by second 
Class Clty sie ee sklae tec 
Definition “paid fire department’ 
Governmental immunity of municipal fire department 
while fighting fire outside corporate limits 


of municipality .... 53-54 
Liability for negligence o' city A : 
Right to refund funds pe aTani tasty contributed Sie prose eeeraee 53-54: 
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397 
394 


: 283 
1 286 
: 173 
Trial fee in tax foreclosure Case. sia <(et teins seas 39-42: 


395 
59 


ae 
: 319 
: 891 
. : 251 
County clerk’s fees—recording final decrees............ 39-42: 


255 
256 
256 
268 


2 267 
: 814 
: 176 
: 394 
: 393 
Fees taxable in unemployment compensation cases..... 39-42: 


397 


274 


: 129 
: 690 


39 


684 


: 142 
: 243 


542 


: 399 


: 43 
: 344 


: 256 


251 


Liabilities of firemen to rural fire owner for 

MCPS CHE BOUT. 5:5 25) asisis sa. Aisre o's Wis Sia SR TOS ARIES 49-50: 807 
Authority for volunteer firemen to use sirens and 

front red warning lights on their own cars 

when on fire duty.. 
Duties and liabilities of firemen respo! iz 

speeding on highways; duties and liabilities of 

drivers of other vehicles to fire department 

VORICIE Gv aidinis.sie5is: cates sata oGherd a Barats Giblen od @ NITES 47-48: 547 
Firemen’s pensions, L. B. 184, constitutionality of 

the amMendMent: 5 5...00ss.2- ass ev ee dssssae nse adem) 47-48: 129 
Volunteer fire department members not eligible to 

membership in retirement system................+ 47-48: 527 


: 681 


FIRE DISTRICTS, RURAL— 

District organized in two or more counties; bond of 

secretary; treasurer; when filed................... 53-54: 266 
Organization; inclusion of territory of another 

district not legally organized 
Petition to form; right to recall or to 

supplemental petitions ............0s08secssesess 53-54: 315 
Withdrawal of territory from; right of city of 

metropolitan class to annex territory included in... .53-54: 229 
Annexation of territory; procedure.................... 51-52: 192 
Annexation of territory in another county; procedure. ..51-52: 435 
Annexation of territory where less than six sections... .51-52: 302 


2 447 


Officers; reimbursement of expenses : 224 
Right to borrow money; form of indebtedness : 318 
Tax levy; necessity for election where county tax 

levy is already up to 5 mills....................4- 51-52: 271 
Territory in two or more counties; disposition of 

MIStrict. TAK: LUNG. cae ssn ees 2 nemetew ead eens BH 51-52: 255 
Withdrawal of territory from district contrary to 

recommendation of board of directors : 384 
Purchase or construction of fire barn to house 

equipment used jointly by village and rural 

PAVE: GUSGHICE ss sis oes o 454, aie eed nary dias Ying 08 SSG Be 49-50: 302 
Percentage of petitioners required for organization; 

district In two Commblies 5 oa oe solkye awh So Sees) 49-50: 707 
Members not entitled to exemptions given members 

of fire companies. : 718 
Contract with municipality; y among par : 807 


Can include land from two or more townships; 

director from each not required; not a voting 

PROC ss baste how ek Ha Os anae Asie VM iisaed oH sesame 49-50: 741 
Authority of the county board to change the 

boundaries of the district after publication or 


upon their own motion or petition................. 49-50: 495 
Sufficiency of petition signed by 60% of the taxpayers 
to authorize the organization of district........... 49-50: 461 
Taxpayers defined, who are liable to pay taxes......... : 614, 
533 
Borrowing money within limits....................00. : 297 
Fire barn, method to raise funds to erect building. é : 535 
Maximum tax levy-is' ‘$6. mill. s.0/.i52.0i.s6 nds is $5056 : 310 
Organization petition requires sixty per cent of 
taxpayers and majority of electors................ : 567 


Treasurer of district or county to be disbursing agent. ..47-48: 297 
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Voters in district, method of determining number 


and what constitutes a taxpayer................. 47-48: 586 
Funds deposited with county treasurer where land 

situated : .- a . : 154 
Tax levy limita‘ cts. : 153 


Registration of rural fire protection district fire truck. .39-42: 399 
County rural fire districts—limit on debt.............. 39-42: 408 


FIRE MARSHAL— 
Fire marshal; authority to require schools to provide 


fire extinguishers <4 2 705 
Fire marshal’s tax; application to insurance companies. .51-52: 285 
Concurrent jurisdiction of state fire marshal and 

railway commission on railroad property.......... 47-48: 639 
Fire hazardous building, authority to order removal 

before delinquent taxes paid...................645 47-48: 78 


Fire rules and regulations, authority of legislature to 

compel state fire marshal to adopt rules in 

conformity to code of a private national 

OVP ATIAALION, 65.2, ccc d tas of aladcthe srk ieee x55) % en 47-48: 77 
Tank wagons and transports carrying liquified 

petroleum gases, jurisdiction of fire marshal to 


make and enforce regulations.................... 47-48: 376 
Authority and procedure to recover for expense for 

removing fire HAZArd..i..<03 risen, He Saisie eae s alginate 45-46: 322 
Authority and procedure to remove fire hazards.......45-46: 322 
Condemned building—authority to demolish. . ... 45-46: 318 
Duty to abate fire hazards 2 321 
Duty to make inspection......... + 319 
Legal counsel for condemnation actions. : 322 
Fire marshal liable only for acts of own inspectors lea te 45-46: 319 
Fire marshal inspection fees. ................0.eeeeeee 45-46: 319 
Inspection of new installation permitted by electric 

WHEY vis 2.5.2 oi se poe Mees Dabo tle Mee CRN Se S58 alee 45-46: 319 

FIREWORKS— 


Sale of; restrictions; enforcement of laws respecting. ..51-52: 163 
Jurisdiction over sale of fireworks 
Possession of—not unlawful.... sect 
Sale of fireworks unlawful..............0eeeeeeeeeees 


FOODS—(See also: AGRICULTURE & INSPECTION) 
Frozen dessert containing only vegetable fats; 
legality of sale Of... 2.22. oe Seemee : 81 


Legality of sale of “All Dairy Spread” : 297 
Right of county public health department to promulgate 

regulations respecting the processing and sale of 

milk products .. ....53-54: 261 
Addition of non-fat dry 

milk; legality 2.06... sb. ssc sesiccs ssa seecees ne 51-52: 436 
Sale, as “Grade A” milk, of partially defatted milk 

and with addition of vitamins A and D............ 51-52: 265 
Sale of “skimmed milk” under trade name and with 

milk: ‘Solids ‘Added... 2 s<% Hehe k Aa eae ahs oe wes toad 49-50: 985 
Sale of fruits and vegetables, requirement as to 

weight and measure. . - -49-50: 723 
Ice milk served in public pl. 

f£O0E oF GVINK cs 602s OAS Se SS ee aisles ene eed 49-50: 36 
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Not improper to blend grain vinegar and sugar 
WENO R AP a isis cd Baki e's ie dies ccjerafe ais wae am w DAL fiers! 49-50: 218 

Adulteration, ground beef containing percentage of 
sodium sulphite displayed for sale with card 


attached showing fact...... : 135 
Disposition of contaminated foo ‘ ; : 276 
Frozen, dessert laWS. ......cesese ceeds cededsneouescees : 403 


FUNDS— 

(See also: APPROPRIATIONS; COUNTY 

TREASURER; SCHOOL FUNDS) 
Investment of endowment funds of private colleges... .53-54: 348 
Disposal of funds collected under unconstitutional law; 

duty of county treasurer..................eeeeeee 53-54: 465 
Post war construction fund; use of to purchase site 

for governor’s mansion; statutes, construction of...53-54: 195 
Purchasing agents revolving fund; use for purchase 

of ‘microfilm “machine..., 6.00.0 ise is etd ne nes canine se : 194 


City bond sinking fund; investment in city warrants. : 72 
Highway; expenditure for test road project in 

another: state. oi. 6'<sajp scutes 2 sia 0E4 aise cin Pass 2 674 
Involved in litigation; designated depositories; 

iAbiity ot clerks. ..«0.62adcaaks pas hielnawwae tered’ : 48 
State trust funds; premiums on sale of bonds as 

RADIAL SAM. 4 siete s ct Stiga ats Mom ehse cele sae heen 2 22 
Storm Emergency Fund; expenditure for present 

or imminent threat.... 1 654 
Authority of county board to direct county 

to invest money of tax foreclosure fund in 

registered county warrants. .. 2623660624 neeessee© 49-50: 528 
Procedure for distribution of a fund accumulated from 

partial payments on distress warrant............. 49-50: 303 
County funds, transfer between special funds not 

proper without statutory authority............... 49-50: 749 
To match federal funds, use for general road 

PULPOKES DELMULEM 1 5 fice Venice peas See SA ee 49-50: 734 
Authority to use funds before being appropriated 

PURO 5 osc vere g ah oan RAS dieters Pao eRe a, Oe EAs 47-48: 46 
County machinery rental to farmers, allocation of 

AUS EPOMC INCOME. 3 s.scc!s a seis base sh anes W ee yes si 47-48: 100 
Investment of public funds; bonds of International 

Bank for Reconstruction and Development........ 47-48: 400 
Roads and Irrigation highway cash fund, authority 

to use to purchase and construct building.......... 47-48: 30 


Nebraska Resources Division, method to make use 

of private corporate or individual gifts, 

supplement state appropriation................... 47-48: 281 
Delinquent tax sinking fund, disposition of balances 

by county treasurer 
County road funds, sources and po: 

consolidating these funds, proper allocation 

BMONE TOR GIStEICES. 5 ese os ce syeh eee sae Ree eo B 47-48: 566 
Change of county government—disposition of funds... .45-46: 108 
County funds for road work available for federal 


: 524 


participation 0.65.6 e bacisia comets vai aad aoery es ie. 45-46: 109 
Distributing funds recovered from sureties of county 

frensurer’s: Doma 5. 4'sok sc 3 aenip Senees Ceasar saiees 45-46: 423 
Division of gasoline tax, motor vehicle registration 

innid ‘Hcense fees... sw ccc 35 fama tig Pes aes sah mscaleg.s! 45-46: 107 


Expenditure prohibited when item not included 


Ht DUR CE. (of cc aioe Sts-e pebdtie Seok aap ITee wien ans ore 45-46: 


Payment of lost interest coupons—procedure for 


County treasurer 5.:c05 ek soneteesa Sees eos fae 45-46: 
Refunding bond balance to general fund of city 45-46 
Estates of insane patients—disposition of funds 

POAHZGU Ort CLANS. oes. 5 oo Fies cise se pee RE RS 8 SUE 45-46: 
Responsibility of State to reimburse counties 

for out-hospital patients................... eee eens 45-46: 
Sinking fund surplus invested in registered bonds of 

School district ...... 0 eeiecc wc cee deslee sence cecnes 45-46: 


Surplus funds invested for profits—must consider 

premium paid 
Surplus sinking funds transferred 
Taylor Grazing Act funds expended as Legislature 


PYOMIAES 2s 5.0'g end SARS CAG Ss oe Aaa Ry era Ft Het 45-46: 
ee be 
a WE 


Transfers of county money from one fund to another 
Transfer of delinquent tax sinking funds............... 
Trustee of funds—state officer acts as private 

individual and official bond not effective.......... 
Collection of expenses for insane patients 


County funds for civilian defense committee bond 

drive: (expenses™ ssa cystic sites eee Soke Gp ee ge 
Disposition of road tax funds 
Gasoline tax money for county road fund 
Liability of county treasurer on investment 


Of PUNKS 2.6 ee ccs ee we ees ceeded a weessenenes 43-44: 
Road district abolished—distribution of taxes. . - 43-44 
Unappropriated revenue in bridge fund....... 43-44 
State estate tax credited to state assistance fund 39-42 
Appropriation for county farm bureau 39-42 


County funds can not apply to purposes not specified : 
in the statute 
Contracting indebtedness against funds p: 


SHNUVAL LEVY ves .cs cs An AG eet Saas Late eas! 39-42: 
: 437 
: 240 
: 758 


: 409 
: 410 
: 410 


County funds used to complete tax foreclosure sales. 
County road funds 
Delinquent tax sinking fund 
Depositing bridge tolls with pooper auye credit 
association : 
Disposition of replaced embezzled 
Distribution of county road fund to cities an 
Emergency relief 


134 
104 


: 20 


297 
297 
207 


: 246 
: 110 


248 


: 391 
ae : 133 
County depositories—designation and approval of same. .43-44: 


132 


2 135 
: 94 
: 331 


128 


: 135 
: 130 
: 58 

: 405 


: 434 


406 


TEXHENSCR OF WIMMOSS 0 5-5.5.0 Sic fale sey <EMER os ORR SU ae 39-42: 412 
Federal deposit insurance coverage on county 

AOPOSITE. <2 3 so sneer ears Gee emneR ae eee Bes Sais abe OS 39-42: 412 
For costs in tax foreclosure cases . -39-42: 303 
Funds for county extension office. ‘ -39-42: 230 
Investing county funds in U. S. Savings “pond: 7 -39-42: 128 
Investment of county surplus funds in warrants. -39-42: 436 
Investing county funds: ... 232 cin ieee Tees ee -39-42: 415 
Investment of sinking fund -39-42: 416 
Itemizing expenses .........-....++- -89-42: 261 
Disposition of money collected on officer's bond........ 39-42: 420 
Municipal revenue bonds acceptable to secure county 

Geposits ...-...--- cence eee essence : 421 
Relief funds for rent of county machinery.... 1 424 
Remittances not effective until received by creditor..... 39-42: 438 
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Tax funds not available for revenue bonds............. 39-42: 428 


To administer Smith-Hughes Act - 2 197 
Transferring delinquent tax sinking funds............. 39-42: 243 
Reconstruction Finance Corporation notes not approved 

as security for deposit of county funds............. 39-42: 119 
Delinquent tax payments credited to account tax 

NOVICR? (559 nalsta eyes Oa seGd wohl se We yaa Deen os Sashes 39-42: 405 

G 
GAMBLING—(See also: LOTTERIES) 

Evidence; devices as prima facie evidence of crime; 

unlawfully obtained ..............-e cece eccecees : 114 
Destruction of slot machines. e: . : 551 
GaMBling devices cv ae. ss 5.0.0 ong Shs. 4 xe Hes HFSS AG em BES : 552 

GAME AND FISH— 

Deer and antelope permits. ....5 0.0.00 c0ensscsceeees 53-54: 116 
Deer and hunting permits; on unit basis where 

One. Was IneHPIMle jo... xe. cutes Hats SS ORES eee 53-54: 288 
Drainage into streams of matter harmful to fish -53-54: 211 
Fees for nonresident fishing permit............. -53-54: 134 
Classification of Missouri river under game laws.......51-52: 250 
Confiscation of loaded shotgun in vehicle on public 

highway ....51-52: 18 
Definition of unloaded shotgun. .51-52: 60 


Carrying seining vendor permit; assisting in sein‘ 
operations without a permit. Sale of fish 
taken by one without a seining vendor permit...... 49-50: 647 

Confiscation of devices, jurisdiction of Missouri River, 
definition of legal seine, shooting “rough” fish, 
baiting with game fish, shooting from highway, 


residence determination ......6..00.cessesssseeses 49-50: 468 
Disposition and confiscation of nonresidents’ guns; 

OBEN D! oe wikais 5 Se eer es aNeE ES Sula s pom ears 49-50: 690 
Permits for servicemen, resident and nonresident....... 49-50: 934 
Public power and irrigation district reservoirs, hunting 

and fishing TENS. s.05.605 o's ssi diaos sesh wee cease de 49-50: 129 
Reducing deer herds in cases of damage to orchards 


OF CROPS! SJ ay can ae ons ewe wwe nay Neeteage eae 
Resale of fish, when license required. . 
Surveyed islands, accretions belong to owner 2 
Hunting and fishing—land owner’s rights : 326 
Confiscated guns and raw furs sale........ ‘a : 824 
Vendor’s permits to seine and sell fish : 325 
Confiscated guns not subject to OPA quotations 

WHET SOIA 5 wii eins aaa s oD dee ic Spiele eee ae aie : 324 
Venue—prosecution of licensee for misuse of hunting 

and fishing permits.................. 
Islands within area a part of game refuge. 
Posting signs necessary on game reserve. . 
County clerk’s fee for issuing permits..... 43-44: 194 
Trapping fur bearing animals—methods prohibited : 196 
Permits to destroy beaver.............0....2- : 193 


43-44: 192 
43-44: 190 
43-44: 190 


Forfeited gun—state has exclusive jurisdiction : 215 
Fur-buying permits not transferable - -89-42: 638 
Catching and selling fish........... : + -89-42; 439 
Killing coyotes by use of poison - - 43-44: 195 
Island as part of Platte River Game Refuge........... 39-42: 440 
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Banks of a stream—game refuge.............--.0-e005 39-42: 


GAME, FORESTATION & PARKS COMMISSION— 


Authority of commission with respect to Carter Lake. ..51-52: 
Federal tax on admission to Arbor Lodge.............. 49-50: 


Jurisdiction of game wardens in areas where exclusive 


jurisdiction is taken by federal government........ 49-50: 


Lease of state owned land by Game, Forestation and 
Parks Commission to persons engaged in drilling 
FOR ON asics ees os Waals tied V6 ASE SERS SERS wae S 
Legislative power to appropriate hunting and fishing 
HOGHSG ECCS ais siee's Vigan aig Wie Ss ana Agee wie. maa Be aa 
Nebraska statutes qualify state for federal aid to 
Fisheries Act 
Sale or disposition of excess property on hand. é 
State commission can not permit hunting in National. 
FOREST csae re smiene dune Sith een sae PRR ERR es 3 EH 
Consent required by state for use of patented material.. 
Stocking private lakes not legal.....................- 
No authority to remove fish or compel owner to 
open lake .... 
Auditing committee . 
Authority to establish limited licenses. 
Authority to modify regulations...... 
No authority to change license fee........... 
No authority to enter into reciprocal agreements...... 
Powel ‘to. ‘pay: FSWALGS! twecka Puc gM ssasleanGns scp cess 
Concessions for use of parks and recreation grounds— 
MY PPANL: any sce ncais cee Mice Saale os (ae Ee EY Sas OA 
Leasing portion of lake not permitted P 
Authority to open state lakes for hunting purposes... .. 
No authority to grant long time lease................. 
Lease of building on public land to school district 
for schoolhouse 
State parks for use by public. e 
No right-of-way to state-owned lakes unless 


TOA  OStADGhE”, . 5o:cistere.siaaiss,sreimrere » ccaiaial s: «\reie ew wis ae! 39-42: 


GOVERNOR— 
Governor; appointment of special prosecutor for 


PTONO MEP: cers niare 3k NAG aa eRe ee LENE a ES 53-54: 


Governor; authority to remove tenants from state 
owned city lots.. 

Appointment to fill va 
necessity for confirmation 

Report of the Nebraska Railway Commission to the 
governor for 1948; material properly eliminated 
from report in the light of budget limitations 


atid “printine: COS cs 64.6. sists seine Samat gtn wet cor rh aed 49-50: 


Authority of custodian to purchase electric energy 
at a flat rate for capitol building and executive 


mansion from UWniversley 2 cis aciases -sisssiacs wie 3 ise en 49-50: 


Use of funds appropriated for governor’s mansion 


to be used to purchase already existing home...... 49-50: 


Budget measure to legislature, time when incoming 


governor may deliver a supplementary message... .47-48: 
Salary, effective date of raises in salary............... 47-48: 


Murder reward by governor, mandatory provision 


OF Statute 6.634.355 04s sew dates eeee Reese Se Ee SAGE 47-48: 


State budget, submitted by governor...............++: 45-46: 154 
Governor’s appointees confirmed at special session..... 45-46: 408 


GUARDIANSHIP— 
(See also: COUNTY COURT; CHILDREN; 
ASSISTANCE; FEES) 


Guardian for purposes of old age assistance............ 49-50: 216 
Children committed to home for children are wards 
of the state, Board of Contral legal guardian...... 47-48: 186 
H 


HEALTH DEPARTMENT— 
(See also: LICENSES & PERMITS; VITAL 
STATISTICS; HOSPITALS & NURSING HOMES) 
Drug store giving trading stamps with prescriptions. ...53-54: 484 
Right of County Health Department to promulgate 
regulations respecting the pBracessing, and sale 


of milk products : 261 
Practice of electrolysis as a pr : 28 
State Board of Health; status; bond.... : 399 


Right to permit persons to practice medicine and 

surgery pending issuance of license............... 53-54: 140 
Examination for licenses; form; reciprocal licenses . 58-54: 500 
Use of drugs in practice of osteopathy : 349 
Sanitary sewers; effect of L. B. 118 : 36 
Delivery by Dental Laboratory of articles to other 

than dentist who ordered them................... 51-52: 386 
Practice of embalming; examination for license ...51-52: 721 
Water supply; fluoridation by local authority. . .. 51-52: 35 
Pooling of Htense TGS. 630s. 545.c0 Sake sae eo wae ewes 51-52: 381 
Bureau of Vital Statistics; regulation of county 

registrars in furnishing information on vital 

statistics a eee 
Sewage disposal; powers and duties respecting. . 
Department of Health; powers and duties respecting 

BANICATY: "BOWEN 2 555. iaretaicin o.0:a aid Ditiarneiele aaa Sea ama 51-52: 634 
Home wave kits, constitutionality of tax on sales and 

license fee for dealers, L. B. 525, 1949 Session..... 49-50: 166 
Examination for license to practice embalming, 


: 459 
: 633 


requirements .. : 653 
Resumation of operation 

department can’t require it : 810 
Corporation practicing dentistry, licensed dentists 

being the incorporators................2 eee e eens 47-48: 153 
Authority to act as official state water pollution 

BRONCY Sieg kha es Rs Pee oss Aa eGES RS HOS ee ERAT 47-48: 611 
Quarantine of persons imposed by county, responsibility 

for paying doctor’s fee for determining whether 

patient entitled to release....................0005- 47-48: 676 
Schools for licensed cosmetology operators, requirement 

of license from Department of Health............. 47-48: 62 
Administration of “Mental Health Authority”’.......... 45-46: 327 
Fee with renewal certificate applies to licensed barbers. .45-46: 328 
Barber Board rules and regulations.................... 45-46: 384 
Fees used only for administering price fixing law...... 45-46: 328 


Department of Health jurisdiction over barber board... .45-46: 328 
Board members inspectors—entitled to additional 
COMPCNSAHON 2 ves 5508 be sie e s Se asE eid d Scala 45-46: 328 


Barber board hearings on price regulations............ 
Constitutionality of price fixing bill, L. B. 249. 
Revoked professional license, no method of reinstating 
old license .. 
Osteopaths rendering obstetrica! “services 
Osteopaths treating pediatric cases 
Reporting infectious and contagious diseases 
Change of name on license to practice dentistry 
after licensee has name changed eselly: 
Marriage—disease preventing ......... 
Who authorized to make blood tests. 


Renewing license of registered apprentice barbers...... 
Professional misconduct—offering discounts or 
CPOGIE LEMMA? 2.3. wace sot mseteMane ERS eae hess 


Registration of physicians and surgeons with 
county clerks 
Working credit for appr 52) cy 
School districts no authority to contribute funds 
for Neale: KErvice s jsis\s sicve e's awa’ ei o's Semlare's oe Katee 
Rules and regulations for venereal diseases............ 
Procedure required to establish community health 
BOEVICE io id. k ine Sais gC Ra eae ea Moa Aee oe oe RES 
Taking impressions as practice of dentistry.... 
Municipalities subject to state health rules and 
POSUIAMIONS .. 6 nies cieisieve aoe oe APOGEE stows 'é’ ory 
Physical examination of minors.... 
Sale of cosmetics. « .-..0. ose sa a's «is > 
Rules compelling sanitation—cosmetology.............. 
Rules and regulations governing beauty shop 
HPPPCHLICEH: :0.0.5's< «2. cu eee SES ei dela Bes a 
Registration fees—cosmetology ...... 
Reciprocal licenses for practicing cos 


Practice and demonstration of beauty culture by 
unlicensed: ‘Persons: © .2cswoss Fs BE meseas. Skc2 aed 
Demonstrators at convention of cosmetologists 
Compensation for Cosmetology Board...... 
Burial associations contracts 
Swedish massage .......... 
Renewal of barber’s certificate. ; . é 
Practice. of optometry. - i.) aeacbe gee beeen seas natal 


HIGHWAYS— 
(See also: ROADS; COUNTY ROADS; MOTOR 
VEHICLE RULES OF THE ROAD; ROADS & 
IRRIGATION) 


HISTORICAL SOCIETY— 
County public records to be destroyed, notify 
Historical Society ... 
Dispose of surplus records, legi: 
PEMTen’ 58 6 5's. cane ee ee PRE ee TATE SS 


HOSPITALS AND NURSING HOMES— 
(See also: COUNTY HOSPITAL; STATE 
INSTITUTIONS) 
Basic standards; effect of section 71-2017 as amended 
Dy 2 BAG8T, Tews S868 oo Ye eae es hese oe 
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: 332 
: 330 


: 205 
: 207 
: 207 
: 203 


: 206 
> 204 
: 202, 


201 


: 200 


: 199 
: 197 


: 197 
: 650 


: 463 
: 463 


: 463 
: 821 


: 614 
: 462 
: 202 
: 201 


2 204 
: 201 
2 205 
: 203 


: 201 
: 200 
: 204 
: 326 
: 565 
: 88 

: 631 


: 16 
: 228 


2 254 


Effect of living in, and paying for, nursing home 


as changing legal settlement. . : 664 
Home for aged; fraternal organiza : 576 
Home for aged; when needs license; : 59 
Hospitals; county aid to private hospitals; claims 

for charity caseS. ... 2.5 s.enc sees eee e cence tees 51-52: 91 
Interns; employment of graduates of foreign 

non-accredited medical schools.........-...+0-000+ 51-52: 555 
Nursing home; application for license where proposal 

to zone out such homes is pending : 656 
Old age assistance; ability of lodge home to furnish 

from OWN TeSOUTCES, , ...25...- 202 eee ses seecseaseees 51-52: 61 
Transfer of records of licensing of nursing homes 

to Department of Health.............. 0. ccc eeeeee 51-52: 211 
Nursing, boarding and maternity homes, licensing 

and regulations, L. B. 250....-.0-:-ssse0ss0ese008 : 337 
Orthopedic patients, admission and classification SS 

I 
INHERITANCE TAX— 

(See also: EXECUTORS & ADMINISTRATORS; 
COUNTY COURT; COUNTY ATTORNEY; TAX 
EXEMPTIONS) 

Inheritance tax upon property held in joint tenancy; 

taxability of widow’s statutory share; liability of 

property for Gebias 205055 6s gua es ee anes be reeee 49-50: 342 
Inheritance; applicability of five year exemption 

to property owned in joint tenancy................ 53-54: 285 


Inheritance; construction of 77-2007, R.S. Supp. 1951... .53-54: 226 
Inheritance; exemption from of succession interest of 

surviving spouse and share received by will...... : 513 
Inheritance; exemption of statutory allowances........ : 495 
Inheritance; persons taking in right of or in place of 

the debtor; distributees taking in lieu of 

predeceased | Ancestor «5 ..<:siss sera Se Sop emee ec + ee A 53-54: 286 
Inheritance; computation of interest on deferred 

payments; term of bond guaranteeing payments. ..53-54: 381 
Inheritance; apportionment between counties in which 


property is situated). 32 -60cses ns dsieenssine sone d yete 53-54: 45 
Inheritance; application of “succession interest” 

exemption to property held in joint ownership..... 53-54: 241 
Liability of widow for inheritance tax of surviving 

C1 fb ee eoee ere ere en ery re eet 49-50: 179 


Valuation of widow’s life estate, assessing inheritance 


tax due from widow and children. . : : 74 
Adopted child, status as relative..................0005 : 911 
Application of section 77-2007, where property 

received exempt from taxation................... 49-50: 986 
Bequests to non-resident charitable organizations, 

estates being administered in Nebraska........... 49-50: 56 
Disposition of appraiser’s fee collected by county 

GTUORO a5 ce og pieie Disa SR a ae Rea em DRE ae emiee 49-50: 278 
Independent determination of validity of inheritance 

tax claims against an estate by the county 

treasurer; after taxes paid to United States 

government as constituting claim which may 

entitle the executor of the estate to a refund...... 49-50: 490 
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Inheritance tax; exemption from inheritance tax of 

remotely possible charitable bequest.............- 49-50: 608 
Inheritance tax on property owned in joint tenancy... .49-50: 87 
Inheritance tax; tax of the widow's share as fee 


‘Simple ‘or life: satates gc sipce aise tapes Fie Bsa Be 49-50: 610 
Shortage in county welfare may be supplemented in 

emergencies by inheritance tax fund.............. 49-50: 715 
Joint property, personal services of wife not 

consideration in money’s worth........--...++-.+++ 49-50: 813 
Use of inheritance tax money for county roads and 

DYLdES. TOPALTA: |: sincere peels Mees ERO see 0 /556,7 43-44; 131 
Liability of widow for inheritance tax of surviving 

children + -49-50: 179 


Nontaxability of proceeds under life insurance policy. ..49-50: 70 
Personal property located in more than one county. 

Determination of a county bearing the expense 

OL: BP PPR RL 04524 Sig.0 co 5s fale re hicliain wad coho case, sew op 3 49-50: 479 
Property subject to; property held in joint tenancy... .49-50: 293 
Responsibility for county court fees when no tax found 

due; exemptions allowed in case of joint tenancy 


deed 27 
Valuation of widow’s , assessing inl 
tax due from widow and children 74 


Widow's exemption, method and order and entitled 

te: homestead os sc iias espe Sera dese Dies «haa 
Child or children do not include grandchildren 
Construction of other lineal descendant............... 
Lineal descendant’s exemption before taxes 

Computed ... 26. cece cece ee eee eee eee eee teeeeeeeee 
Use of inheritance tax money for county roads 

and bridge sepalra...4 3s sn Se cthhe Seeeee eee as ewe 43-44: 131 
U. S. defense bonds issued in co-ownership form, 

decedent’s interest taxable 
Bequest to brother’s wife, rate applicable.... 
Death of heir before administration of estate, 

deductions for inheritance tax purposes.... 
Exemption of legacy of $20,000.00 to a church z 
Grandson’s exemption—is a lineal descendant.......... 
Inheritance in bonds, redeemed in cash and 

reinvested—authority to allow exemption.......... 
Inheritance tax appraiser’s feeS.........-.0202eeee reese 
Legatee deceased, tax rate based on legatee brother 


or on nieces who take from their father... 85 
Uniform Reciprocal Transfer Tax Act, authority of 

state tax commissioner to consent to transfer 

of stock certificates not taxable.................. 47-48: 511 
Emergency; inheritance tax funds legal supplement 

to ‘welfare: funds 5.5 24.65 )5.-' Sore eet alee tins sant 3 2 49-50: 715 


Inheritance tax; county officer responsible for 

determining surviving joint tenant’s liability for... .51-52: 641 
Inheritance tax; death of one of three or more 

Hoint: Tenants: 2. ...53 2 eae aa eset cae tannin eu aces 51-52: 585 
Inheritance tax; exclusion of federal estate tax........ 51-52: 702 
Inheritance tax; exemptions of real estate transferred 

in contemplation of death; extent of homestead 


CXCMPUON' zs sss sau conver Oh Es aan eK ed eRe 51-52: 396 
Inheritance tax; exemption of wife of person in 
acknowledged relation of Son.............00..000e 51-52: 300 
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f 


Inheritanice tax; exemption where property held 


ing oink. Tenaneys oi oia.cseee ose dcnay Joneses Soa0i6 51-52: 474 
Inheritance tax; running of statute of limitations 
uupon death of one joint tenant..................45 51-52: 641 


Inheritance tax funds for road equipment and repairs. ..39-42: 414 
Wieces and nephews related to descendant by 
blood within exemption provision................. 
Construction of other lineal descendant....... 
Court must assess and collect tax within five years 
Entire estate, not individual share, subject to tax. 3 
Gift in contemplation of death subject to tax.......... 
Joint tenancy created in contemplation of death, 
property subject to tax. 
Lineal descendant’s exemption before tax comp 
Nieces and nephews related to descendant by 
blood within provision..............ccceeee cence 
Refund of taxes—demand must be filed within two 
WORTH 4 arta tts 6u 5 pa Ne Cee deena Rey se see eh oes 45-46: 441 
Claim for taxes against decedent’s estate......... 
Filing objections to short-form proceeding of estate. 
Joint tenancy property not subject to inheritance tax 
Tax on legacy to state governmental agency........ 
Tax on personal property situated in another state 
Use of inheritance tax money for county road and 
DH AES; TOPAMES -is.o iis osiway danioagwtsnasamahiuerse 
Bequest to school district exempt........ 
Exemptions on bequests to the city ume ary: 
Transfer of inheritance tax funds 
GiEC. “to GENtOrss 353 se. ane Sees va. 
Hospital bequests not subject to inheritance tax.. 
Inheritance tax—exemption 
Inheritance tax—lien 


Municipal bonds issued in foreign jurisdiction. 
Estate tax credited to state assistance fund 
Tax on estate bequeathed to the widow.. 
Property with right of survivorship 
Liability for inheritance tax where securities held 

by non-residents executor... <5 ¥.64..540.4 sas5cus005% 95 


INSURANCE—(See also: INSURANCE COMPANIES) 
Aviation; authority of State Department of Aeronautics 
to act as agent... 
Request of school distri 


employees to withhold 


premiums from wages mandatory................. 51-52: 550 
Standard fire insurance policies; cancellation, 

concealment and suit clauses...................4. 51-52: 563 
Assistance lien does not attach to fire insurance 

THONG Y) | tas 5-5 BS, tele «alee aaiela neers ponte ates 5 BS GLF tee 49-50: 277 


Authority to insure children against playground 
accidents out of school district funds 
Compensation insurance on agricultural labor... 
Nontaxability of proceeds under life insurance policy... 
Payroll deductions; sufficiency of notice to authorize 
deductions, obligations to make deductions 


fOr INSUTBNCE co 5 eho 35-3 wens Deere s 359 be KS G:F ASS 49-50: 383 
Reciprocal insurance exchanges, taxes and fees to 
be paid by acting attorneys in fact............... 47-48: 675 
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School district’s authority to purchase liability 

insurance on school buseS................eeeeeeee 47-48: 326 
Grain warehouses—insurance carried to cover full 

value of property stored.... 
Group insurance plan for state employees, legality 

of voluntary authorization to withhold sum for 


: 610 


premiums, effect as assignment of wages......... 47-48: 342 
Insurance policies, length of time old policies should 
be retained before disposal. . 22... 022000000 0see08 47-48: 655 


Legality for elected county official to solicit and 
sell county and officers insurance and bonding 
contracts .. 

Automotive equipment, authority of county board to 
procure liability and property insurance........... 

Building and loan associations soliciting and 
aelline: insurance oidaiuws caves ae geet eae afta 

State Departments not authorized to purchase 
SH BUP AMOS co Sone pinnd Sie Seri Onsale MOST o ee 4 eee 

Authority of state department to purchase insurance 
to. protect exhibits... cscs csssieeeseadlereceesades 

State owned cars excluded from insurance 
Pequiremonts'<..:. 4.26 es we Geal. se epamls SEs aa ee a 

Burial contracts : 

Compensation insurance for counties. 

Liability as including property damage ‘I 

Federal deposit insurance coverage on county deposits. is 


INSURANCE COMPANIES— 
(See also: INSURANCE; INSURANCE, Dept. of) 
Foreign fire insurance companies; premiums received 


for auto indemnity insurance............. 0.0.2.4. 51-52: 232 
Payment of premium tax, fees; annual repor 

companies withdrawing from state........-....... 51-52: 132 
Application of fire marshal's tax; what type 

COMPANIES. 266 seis hasie Modes HOTS owed ed alee es 51-52: 285 
De facto company; subject to insurance laws.......... 51-52: 73 
Premium tax laws, retaliatory tax paid by foreign 

insurance company doing business in Nebraska..... 49-50: 34 


Constitutionality of L. B, 283 placing certain kinds of 

foreign insurance companies in certain classifications 

for administrative purposes.... 49-50: 436 
Treatment of alien insurance companies as foreign 

companies in the administration of L. B, 283, 


G1St Besson... ain. 5 see eae dae sisiala een aes hae oh ad Bone 49-50: 483 
Foreign, required to furnish list of Nebraska stock- 

owners to tax commissioner.................+2005 49-50: 732 
Rights of employees to accomplish group insurance; 

subsequent obligations of county board............ 49-50: 960 
Reciprocal insurance exchanges, taxes and fees to be 

paid by acting attorneys in fact.................4. 47-48: 675 


Reciprocal insurance exchanges, authority to limit 

liability of members over and above initial 

premium, or depoalt 2.5.02 eee iaemniems ns ain oS 47-48: 433 
Reciprocal insurance exchanges, authority to write 

or place insurance policies except through 

Heensed agents: 65.185 eee Wise ete deletins ele oso, fick s aeie 47-48: 398 
Foreign company, taxes on stock held by resident 

shareholders, excise tax on company for doing 

business “in..Nebraska 2... 50.590 Lcebors fa. 3 seen s 47-48: 170 


Fire insurance company (foreign), authority to write 


plate glass and burglary insurance................ 47-48: 


Casualty company, legality of taxing same as a surety 
company, whether membership fees can also be 


TOROS) 3c nett ete ae et Si adsense Haase e MEARE! 47-48: 


Domestic life and accident companies, tax on premiums 
from outstate policy holders when company not 


licensed to: do business: 2... 5:6..siec scan sine ve Re @ 47-48: 


Resident agent must sign bond of an out-state casualty 


ANSUPANCE COMPANY 6. di darsrariie accu a sivewie ean aone en oes 47-48: 


Assessment hail associations, construction of prorating 
statutes in event of excessive losses as affecting 


proration of expenses, salaries and commissions. ...47-48: 


Loans on real estate by domestic insurance company 


in excess of appraised value of land............... 45-46: 


Reciprocal insurance companies qualified to write 
bonds) s.0 e363 6a ears es '5 

Surplus fund required. 

Insurance company acquires title by foreclosure— 


Period! ‘May Holds wok aig cuwese movie woes s wes AgiRe 45-46: 
Gross premium tax—computation and allocation....... 45-46: 


Loans on real estate federal insured—company may 
exceed valuation limitation.....................05 
Mutual benefit association authority to transact 
business as cooperative non-profit association 
Participation in surplus by policyholder. . 
Taxation of domestic insurance companies. 
Fraternal benefit societies not subject to intangible 


BOR ss scan eee Bess Linas daha a Cam ecmne ae, 6 35 39-42: 


INSURANCE, DEPARTMENT OF— 

Authority of governor or director of insurance to 
declare moratorium on industrial insurance 
premiums . since 

Constitutionality of 


“Unauthorized Insurers Process Act”............- 49-50: 


Insurance director’s authority to accept and transmit 
process as statutory agent of dissolved foreign 


COTPOFALION (esicie Vd sce ye aed kei ahinaig Se ties Kedied 39-42: 


INTEREST—(See also: LOAN COMPANIES; BANKING) 
Charges for delinquent payment or extension of time 


on time-salles: Contract «606i scrote jaeiais ted ven ele se 51-52: 


State bank loans, personal and installment loan act, 


limit on multiple loans and interest rate........... 47-48: 
Accruing from investment—belongs to fund invested. ..45-46: 


Computation of interest when delinquent taxes 

paid:* by IHStAMMBNES® 6 sey a 2 py aoe eine te Me Oecd 
Coupons registered when funds not available.... 
Delinquent taxes of individuals in military service 


Procedure for county treasurer to pay lost interest 
COUDORE ote ich coe stones Seid. Suaaces seals Ties Rew eee Ne NEY oa 
Rate after stay of payment of judgment. 
Rate on delinquent special assessments. 2 
Rate varies on kind of taxes when delinquent. 
Teachers retirement—calculation of interest. 
Bonds registered for want of funds....... 
Cancellation of interest .3.si. 5.0.0 ic cui eae baieiele aaresce roms 


Charges on per annum or per month basis 
Delinquent taxes) «4 2:0 1ais sso Sele obs 
Irrigation district bonds.. é 
Loan companies may charge.................. 
Penalty interest—property not returned for taxation 
Rate a state bank may charge 
Tax foreclosure decree...... 
Cancellation of interest on special assessments 
not, permitted... 4.4.) .ekawiee alent ws 
Cancellation on delinquent taxes 
Cancelling interest and penalty on taxes paid under 
act held unconstitutional 
Delinquent..(bonds® 3..is snsceasin score sp 
Interest on delinquent taxes when tax certificate 
purchased hy countyjan sty ves sane AN eee Re weTd 
Interest rate on tax sale certificate............. 
Revenue bond interest not available from tax funds. 
School district warrants.............6:..0see00s 


IRRIGATION DISTRICTS— 
Effect of failure to certify assessments............... 51-52: 55 
Liability for irrigation district for taxes on ditches, 
equipment, reservoirs and land on which farming 


operations are conducted..............0..ceceeees 49-50: 568 
Imposition of limitations on volume and diversion 
OL Water ts io3 vie'ha4 said She Taig Fes ain ermine ES 49-50: 930 


Responsibility for contracting and maintaining bridges 
over ditches and canals 
Annual assessments levied must be certified to county 
Cleve ena tnt Pie ah ee eee ee 
North river irrigation district bonds 
North river irrigation district bonds—allocation of 
PUNKS 2 oe tees secur enesascasaae neat 
Real estate exempt from taxation.... 
U. S. Supreme Court decision effect upon 
within the state... ...csses8d bs esuaeda dees eae edis 
Non-resident owners in irrigation districts may 
Vote. By mall cars. ssasis'sc eaMtirepmetet tae oss siokig mS 45-46: 389 
Irrigation taxes—annual assessments levied must 
be certified to county clerk 
Irrigation district bond assessments are special 
assessments .. 
State board no aut! yi 


ITINERANT MERCHANT ACT— 
License not required when selling products having 
common trade-mark, trade-name or brand......... : 49 
Livestock remedy sales—when subject to regulations 
Selling product at public sales 
Itinerant merchant .. 
Itinerant merchant’s ac 


AB 


Jd 


JOINT TENANCY— 
Application granting a receipt of old age assistance 
accompanied by filing a lien terminates joint 


tenancy : 533 
Reassignment of registration number of motor 
WERICMES «560 FSIS io oo ay in Sialnes bes einsa's wre-geieg Sal 49-50: 915 


Registration of livestock brand in names of two 

persons, not conclusive determination of 

SUEVIVOVABED 057.5550 6 Naso ono se sie bce a le hays we 49-50: 919 
Property subject to inheritance tax when held 


in joint tenancy : 293 
Inheritance tax upon property held j 

taxability of widow’s statutory share; ability of 

property FOP: GSDts: o.ac:23.1 astea'n aves ese ew asin’ we coke : 842 
Inheritance tax on property owned in joint tenancy. : 87 
Assistance lien in cases of joint tenancy............... 1 282 
Joint tenancy; effect of law in ability of son-in-law 

or daughter-in-law to provide support............. : 232 
Effect of community property law on licensing 

HQUOP (GORGES 5 6 a's ne Fines aia en eens te hE eee ae 1 222 
Certificate of title to motor vehicle, procedure for 

application of title in name of survivor............ : 601 
Joint real estate owners are resident freeholders in 

NOAM .GISERICE ai lao's-s is eidin osislace Saw cee Reames ¥ ate : 140 
Estate created in contemplation of death, property 

subject to inheritance tax........ 1 4384 
Property not subject to inheritance tax.. : 835 
Right of survivorship under joint tenancy. . : 312 


Bankruptcy discharge of judgment, restoring 
Operators Henge: <5 5:60 4 wctess Ens getinse rs owe ns t0'd : 829 
Basis for inheritance tax appraisal and valuation 


for property in. : 144 
Old age assistance lie y in j : 14 
Death of one joint tenant; running of statute of 

limitations on assessment of inheritance tax....... : 641 
Death of one of three or more; inheritance tax. = : 585 
Severance of; liens for assistance..................08- : 551 
Old age assistance liens; enforcement where title 

held in Joint: tenancy... ..<0.540000dees cates os teas : 551 

JUDGMENTS— 

Dormancy; bastardy proceeding..................22.05 51-52: 252 


Fines and costs in criminal case, question of revivor, 
effect of statute of limitations, does money 
belong to school funds or revenue, dormancy 
statutes, statute of limitations... 

Interest rate after stay of payment.... 


Discharging a judgment against a county : 130 
JURIES— 

Selection under L. B. 145, 1953 : 190 

State employees accept jury fees... ri : 542 

Compensation to teachers for jury service.... : 224 

Volunteer firemen exempt from jury service : 499 
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JUSTICE OF THE PEACE— 
Person who is county clerk and clerk of district 
court cannot be F 
Disposition of dockets and pap: os 
Fines, allocation and distribution, on cases involving 
violation. of ‘city ordinancesics josie give. 9 4 oie 0a. 
Police judge eligible for office.. E 
Filing fee as candidate not required... 
Residence requirements of candidates. 
Appointment of justice of peace.. 
Eligibility of justice of peace where village part 
of precinct, i409 95 sense sea ee peer te es eV S 
Fee for copy of conviction chargeable to defendant. 
VC aNIClE Ss: a. s.ss.6 5c es Sree HER vies Bele RING W wlaric sre ares 


LABOR— 

Child labor in connection with hybrid seed corn 

OPCLAation sete i <ia.s: as Vs Sala RayeAel ta wtb Aas yaye. we Gets ee esata 53-54: 203 
Employee of employment security division serving 

as member of state board of education............. 53-54: 507 
County employees; hours of employment............... 53-54: 66 
Regulation; fixing contribution rate for 

unemployment insurance : 
Authority to enter into lease with option to purchase; 

exercise of option; lease granting title at end 


OD TNT p55 55. beaie 0's Weg tk AME he RM ese no 3. whee aT 51-52: 139 
Employees of Omaha-Douglas County Health 

Department; merit systems. ......00.6. eee sees 51-52: 63 
Interns; employment of graduates of foreign 

non-accredited medical schools.............0+.e00+ 51-52: 555 
Lunch hour; number of hours must work before; 

WAIVOR: Of iii: cee Soe anh amie velessiebe es Calas s SS baey 51-52: 647 
Performing duties at home by county employee; 

allowsance.© Gf: SAIAry sins a. ae dnl et hose as > Sa ete ete 51-52: 696 
Right of county supervisor to claim for labor done 

as Ba grader (Operator. inion gn tee shes sss aoe 51-52: 264 
Voting by employees; time off without loss of pay...... 51-52: 465 


Payroll contributions; fixing rate for unemployment 

insurance by labor department........ 
Labor union; closed shop election; legalit; : 
What constitutes peaceful and unlawful picketing pada tees 49-50: 663 
Constitutionality of L. B. 415, 1949 Session, mass 

picketing, power of legislature to repeal act 

approved. by referendum. 0). cid cc We iien aed ee ak x 
Compensation insurance on agricultural labor. . 
Applicability of state labor laws to University of 

Nebr aghee ys siiscte: aici iiales daw aperare faerie oes a SES 49-50: 161 
Constitutionality of right-to-work act, invalidating 

contracts, discriminating against non-union 

employees, L. B. 848-5. ikea ae seehteos sh eine eee 47-48: 113 
Disputes in public utilities or government service, 

Court of Industrial Relations, applicability to 


newspapers .. a 115 

Company securing r se: 
required 'to be licenseda! .caburtwsctiss cna ae eae 47-48: 215, 
245 
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Employment agencies, branch agency requires 
separate license 
Authority of state boiler inspector to accept reports 
from’ other Mspectors soc 5s cosec Hash tases nea res 
Commissioner of labor negotiate with federal agencies 
for cooperative regulations. .............e..eeeeee 
Inspection of boilers used for agricultural purposes..... 
Employment agencies license fees must be appropriated 
by legislature for expenditure....... . 
Employment of children as golf caddies. . 
Recording liens for delinquent unemployment 
CONLPIDGUONG ic. oases oe ee ees AERA SS EON 
Female labor laws—employee of federal reserve bank... 
Inspection of defense plants by the department of 
ce ee eee tT eee 
Steam boiler inspection by department of labor 
Funds and accounts of unemployment division. 
Correspondence school as employment agency. . 
Employment agencies .........2c..se0ceeceee 
Restaurants and cafes not mercantile institutions 
Who may file criminal complaint of employees for 
violation of female labor lawS.........-....++.0005 
Construction of word “Contractor’’—service letter 
statute .. . . 
Child labor ... 
Children employe 
Female labor law 
Authority to adopt safety rules. . 
Safely codes 2.2 )02 Fav c0- s-cteias tape hins Seine nema 
Labor department permits renewable annually 


LAWYERS— 
Demand for payment notice—unauthorized practice 
OR TAGS aoc ora. aitigle Goa ss aha, Cate MEI HES WES ERS TOME 
Professional misconduct—offering discounts or 
Gredit, terms: + sss es wea ex sa aeer aA Pree eae OMS 
Prosecuting attorney cannot defend person upon 
APDOMY a8: 9 sa scisic evs dais fos, cemisienen eee pas Ancinee ae 
Fee in tax certificate foreclosure 
Fee in foreclosure actions....... 
County attorney’s expenses. 
County attorney’s duties to other sub-' divisions. 
County attorney bringing civil action after criminal 
PROSECUTION. ois GoncS is oo acca os.au isda ah sa es ake: 
Counsel. for indigent persons... 2.60.0: F606d 2s ee eee sce ey 


LEASES—(See also: SCHOOL LANDS) 

School land leases; power of nonresident to create 
Nebraska corporation, purpose of which is to 
hold -schopk ‘Tan@tleases v.0:. 3.4 daiess ce esinxnnes esa 

Right of lessee of school lands to operate a trailer 
Camp on such, Jana? oo soc scisesn. steko nea ere eae eee 

Recovery of school land rentals not subject to statute 
of limitations or doctrine of laches................ 

Payment of one-half of the consideration where lessee 
has contracted to sign his lease................... 

Member of legislature interested in contract with 
BUAEGS, 2iGoxea citings stung aise apse emeeweaGaleten ry eae 


Constitutionality of amendment to L. B. 474, 1949 

Session, granting special preferences to leaseholder 

in purchase of school landS........6...0.secceeees 49-50: 83 
Authority to lease institutions to private association... .49-50: 621 
Lease of state owned land by Game, Forestation and 

Parks Commission to persons engaged in drilling 


(0) ie) | Cn ccna OE Ran SIS. Sy Orn area 49-50: 587 
Aeronautics Department authority to lease land not 
in use for agricultural purposes..............00005 47-48: 115 


Chadron State Park land, authority of Board of 
Educational Lands and Funds to renew lease 


ab lesserivalue . 2. p25 \sarn de BG pe siren Hs Bie seis Sass 47-48: 388 
Liquor licensee’s lease granting option to purchase 

premises does not effect license................... 47-48: 491 
Liquor licensee’s lease terminated before expiration 

of: license period ; 5 .. 3% ce sea Rees Wo oh OS Fe 47-48: 508 
School land leases—applicant subleasing for high rental, 

procedure to authorize to forfeit lease............. 47-48: 38 


Assignments—school land lease, right of Board of 
Educational Lands and Funds to refuse assignment 
being transferred at a profit.. . 

School land leases—expiration of a renewal lease 

School land leases, legislative authority to grant lessee 


absolute right without competitive bid............. 47-48: 27 
School land leases, limitation on number of acres 
an andividual, may ‘leawew) 0s sjccies Avis ke oes dees 6 47-48: 220 


School land leases, provision for renewal of leases for 
640 acres not bounded on two sides by land owned 


or operated by lessee. sig cones ches oe ea sea hae 47-48: 651 
School land leases, renewal after expiration and 
forfeiture without competitive bidding............. 47-48: 343 


Authority of code departments to lease land for oil 
and gas rents and royalties...................008 
Lessee’s right to sub-lease school land 
Authority of code department to lease land for oil 
and gas rent and royalties. ‘ 
Bonus for discovery of oil..... 
Advertising oil and gas leases 
Authority of board of educational lands and funds 
to issue oil or mineral leases..............2000065 39-42: 105 


Enrolled bill requirement 

Limitations under proposed cons 
motorvyehicle ‘taxes. 2: 0s Fads ammenes brcrs<oteg oF 

Session; change to regular by statute; change to 


53-54: 496 


annual for appropriation..................00. eee 51-52: 679 
Member employed by state university as lecturer 

Or Instructor”; ’s<-unicras ieee SEA OS oy SEAN 51-52: 378 
Appointment to fill waceneys necessity: for 

confirmation .... 39 
Approval of initiative Dp 

and 7, Article III, Constitution of Nebraska....... 49-50: 277 


Constitutionality of L. B. 41, 1949 Session; right of 

legislature to abrogate certain powers of 

Board Of Pardons s...:,sistoxj<1s scene Meee nie wa megs 49-50: 100 
Constitutionality of L. B. 415, 1949 Session; mass 

picketing, power of legislature to repeal act 

approved: Dy Teferendums «5-56 <.riteg dates sera bane 49-50: 137 
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Eligibility of member of legislature for another office 


during ‘term’ of election. ......2). 2.523 odus ees Ne sa ee BS 49-50: 


Five-mill constitutional limitation for county 
assistance; power of legislature to compel 


counties: to levy bax. si. 3 ons. se eslg eee mite 2 tees 49-50: 


Legality of proposed initiative petition to amend 
Sections 6 and 7 of Article III, Constitution 


Of Nebraska: acca shige hed odin a neces soles ate oe 49-50: 
Legislative power to appropriate hunting and fishing 

Ticense fees 22505... se cece ee net ee nd ole eee sie 49-50: 
Member interested in contract with state.............. 49-50: 


Right of member of the Legislature to be a member 
of a county committee for reorganization of 


SCHOO! ISIC S evo cscs opie demscwse Reseed wag erie 49-50: 


Budget measure—time when incoming governor may 
deliver a supplementary measure : 
Filling vacancy occurring after primary election 


Power of legislature to designate a member ex-officio. : .47-48: 


Confirmation of governor’s appointments at special 
SERSEONET 7. 8 Ores wos <'si tie: aia 
Eligibility of member; 
Salary of clerk and assistant clerk 
Special session convened for purpose stated 
In*ProclamMawiOns:«.2.¢ go%00 Ae: 35,0 2402 shigiele, ed Bee autes 
Authority for re-districting 
Correct errors in description of the legislative 


DOUNGAEIOR Ts Sac os opt da nsw es pee ese ge eRT ea Soh 45-46: 


Legislative appropriation measures—when subject 
to veto 
Delegation of legislative power. . 5 
Registration of lobbyists for public power districts. 
Filing expenses ‘GLLlOWbyIAt.. 5's 5..\.0. de SGN yk Sea ee aes 
Expense accounts of lobbyist for public power 
districts 
Statutes—conflicting provisions .. 
Suspension of existing statute for 
by legislature valid....... 
Amending bill—title 
Votes required to pass legislative measures 
Special session call. .............-02eeeeee 
Power to legislate not controlled by petition. 
Investigation powers of legislature 


Effective date of laws passed without emergency 


GIBUAE | pecan ce mseapedrs <4tsee ae + oh Odmamel ne + wie eee 43-44: 
Votes required to nominate candidate for legislature... .43-44: 


Legislative act required to dispose of legislature’s 
PCODEKEY EM e ors sos cand obutumoneee debe eserrns 
Votes required to establish executive state office. . 


Authority and procedure of legislature in conducting 


flection: CONLERE Sos. o5 +5 te at es tesa eeain ote es 39-42: 


Legislative bills indirectly amending or repealing 


existing statute a violation of the constitution...... 39-42: 


Reading of legislative bills 
Recess by the legislature.................... 
State not liable for damage caused by employees. . 


363 
144 
253 
164 


220 


575 


2 14 
2 24 


66 


: 408 
: 406 
: 400 


: 408 
: 404 


405 


: 154 
: 216 
: 236 
: 238 


: 236 
: 235 


1 234 
: 329 
: 220 
2 232 
: 189 
2 227 
Filling vacancy on ballot for member of legislature..... 43-44: 


177 


231 
149 


2 233 
2 221 
Power of the legislature in the creation of new offices. ..43-44: 


303 
369 
516 


: 519 
+ BLT 
: 729 


LIBRARIES AND LIBRARY COMMISSION— 
Provisions controlling formation, powers and 


limitations of county libraries : 715 
Tax levy; county libraries............... : 92 
Establishment, elimination of townships without 

libraries; substitution of precinct for township..... 49-50: 871 
Gift funds, purposes for which funds may be used 

by the Nebraska Public Library Commission...... 47-48: 394 
County library—establishing, maintaining and 

submitting sto electors. 2: aevect ae Bia sess ess ote 45-46: 158 
Fiscal years of counties, cities and townships— 

when budget should be presented. . 2 154 
County board may contract for use of lil 

CSta DANE, <.. tov cance 5s VERON SEMEY na Ae Sey Tide : 225 
Establishment of libraries. ..... 2.66. s0es. cece scene : 521 


LICENSES AND PERMITS— 

(See also: BRAND COMMITTEE; GAME AND FISH; 

HEALTH DEPARTMENT; MOTOR VEHICLE 

LICENSES; LIVESTOCK) 
Licenses; bowling alley; annual fee.................... 53-54: 440 
Licenses; counties not authorized to require license 

fee for operation of trailer courts 
Distribution of tobacco license fees : 
Marriage; minors; prosecution of parents for perjury. 
Motor vehicle auction houses Heensine sce oo'. os ee wd 51-52: 544 
Postal permit for second class matter; state 

purchasing agent é 
Tow permits; necessity for. 
Wholesale cigarette sales; applicant interested in 

retail outlets purposed to use exclusively.......... 
Effective date of public warehouse license fees 

prescribed by L. B. 430, 1949 session.............. 
Marriage, period during which validity continues... 
Roadhouses, non-profit closed membership, 

PEquIPEMeENt OL «3.5.50, As AS UAE ts oe eo bhatt 
Dance halls, road houses, shows and public amusements, 

outside city or village limits, authority of county 

board to withhold renewal license................. 47-48: 555 
Nursing, boarding and maternity homes, licensing 

and regulations, L. B. 250 
Slaughterhouse license, fee collected w1 

HSSUEd) 2 an. eV Stk Ns Sees eee sas seta Be 
Selling products having common trade-mark, trade- 

name or brand—license not required............... 45-46: 49 
Authority of county board to license amusement 

places - een wes. sei aaeaele 
Licensing of maternity homes... . 
Marriage licenses—age to be stated. . 
No authority or power to transfer a lic 
Rural amusement license................ 
Licensing tobacco trucks.............. 
Towing motor vehicles—permit required.............. 39-42: 786 


LIENS— 
(See also: ASSISTANCE; COUNTY CLERK; MOTOR 
VEHICLE CERTIFICATE OF TITLE; TAXES, 
Delinquent) 
Lien for personal taxes on insolvent estate; priorities. ..51-52: 366 
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Notation on certificates of title in cases of joint 
GWHERSHEP As J kev boils (os a ade eas sR mses tae 51-52: 717 
Conditional sales contract superior to tax liens of prior 


years, inferior to those for subsequent years. : 109 
Chattel mortgage on motor vehicles, authority to record 

depends whether or not vehicle required to be 

registered in Nebraska... oi. osee.ds o28 see wane sae 47-48: 501 
Chattel mortgage advancement clause, effect of lien 

for additional advancements in the future.......... 47-48: 149 


Condemned building—fire marshal authority to order 
demolished—tax lien adheres to salvage materials. .45-46: 318 


Artisan’s lien—not noted on certificate of title. : 857 
Certificate of title should show all liens : 358 
Cancelling lien on motor vehicle............ 2 245 
Tax lien not affected by instituting bankruptcy. : 531 
Tax lien a priority over chattel mortgage.... i: 2174 
Tax liens need not be noted on certificate of title. . : 174 
Removing and selling mortgaged property............. 39-42: 568 
Motor vehicles not exempt from lien to collect 
personal Taxes! 35 ve. weesss teak aera caeens sine 39-42: 575 
LIEUTENANT GOVERNOR— 
Compensation of lieutenant governor.................- 39-42: 687 
Executive power; exercise in absence of governor...... 51-52: 110 
LIQUOR CONTROL COMMISSION— 
Whether electric clock with liquor advertising is 
furnishing or fixture not to be given to retailer 
by manufacturer or distributor : 228 
Rule No. 43, advertising.......... : 51 
Mileage and expenses authorized. : 842 
Storage of unstamped liquor 7: 19 


Salesman’s sample; validity of regulation permitting. . . 51-52: 44 
Regulation authorizing wholesaler’s to sell and deliver 


to officers’ cliha site cas c9hs  lhemeckes ot wena eset : 129 
Notice of hearing or rehearing on liquor license.... : 30 
Liquor commissioner; removal from office............. : 107 
Liquor commissioner; separate business as insurance 

REent ‘tO. NCGHHEAL. . dno wate ne ene ema se® QeweeNe s 51-52: 104 
Authority to assess and collect costs and Sxpeneee 

incident to hearings » 2 272 
Regulation of liquor sale t ya judgm a4 : 883 
Petitions protesting liquor license, not binding on 

Commission when not filed with village board...... 49-50: 737 
Appeal from city council on protest petition, correct 

PRGCORAG ne aide ens e ihs 5d aie eas cleeee Mug RS es fa Godse 49-50: 751 
License revoked, commission has discretion to refuse 

menewal HGCUSE ).).5 22a vies fs ciemmas dhs nese sen ed 47-48: 157 


Liquor container regulation, authority of commission 

to prohibit sale at retail of malt or spirituous 

liquor except in original container................. 47-48: 381 
Power of commission to make rules : 157 
Tax stamps issued in lieu of money for refund, 

authority of, COMMISSION: 4.35.4 pp veKhsduss foes aes 47-48: 167 
Exterior signs, authority to regulate signs on 

licensee’s premises .. 
Dealer’s listing book, authority to regulate a monthly 

retail book for coast to coast service to send 


: 364 
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distilled spirits to consumers in other cities and 


SEALER: « 21s505.555-5 noe Fae W INS CS SNM MELE Pre tree Nie yaes SF 47-48: 


Authority of inspector of commission to make arrest 


FOF |SPOCHA PE 5 cece dtdie ois, ance Se peacers wer hale oS 47-48: 


Advertising liquor prices, feasibility of determining 


legality of regulations by declaratory judgment... .47-48: 


Rules and regulations of commission 
Fees permitted to be charged 


Transporting liquor into state by common carrier only. -39-42: 


Commission no authority to exempt tax on beer at 
BUMY. PORE. cae seein. deasy exes 

Authority to destroy liquor 

Sale of confiscated liquor 

Disposition of liquor by the commission 


LIQUOR ELECTIONS—(See also: PETITIONS) 


Petition for sale of liquor by drink; sufficiency........ 53-54: 


Licenses; elections in cities and villages as affecting 


outside beer licenses... 2... ceseieett ot cess saesne 51-52: 


Liquor elections; licensing of package liquor other 
THAN DEER S s,c.cins is Heke eae eee. oa 
Permissive or mandatory; when held 

Petition for election for sale by drink, proper official 


to determine sufficiency of petition Satis ie so wr alnlale SU 47-48: 


Beer license in a municipality, requirements of a 


remonstrance petition and the election............ 47-48: 


Sale of liquor by the drink—frequency of petitioning 


to, submitsproposalls is. Ae Se eGo eG sig wisi 45-46: 


Licensing sale of liquor by the package submitted at a 


general municipal election. ............+...see000: 45-46: 


Signatures cannot be withdrawn on liquor petition or 


remonstrance when accepted and filed............ 43-44; 


LIQUOR LICENSES AND SALES— 
Dues of retail association; collection through 


GIstributors) te:< icici eee Ne Ee eee ee eam sip lis ates 53-54: 


Issuance of more than one beer license to same 


DOUBT Soci. o oon ca see Aer ae Ai te I Ae wee Ge he 53-54: 


Licenses; necessity for notice of Hearne on application 

for off sale beer license 
Petition for sale of liquor by drink; * sufi 
Sales to Indians; effect of judgment of 


unconstitutionality of law by municipal court...... 53-54: 


Sales: to minorsy intent <2) cst) sale radiate ss oi. ee 


Selling and handling of liquor by minors as possession. . 53-54: 


Distributor contributing prizes, not alcoholic; for a 


drawing, not violation of Liquor Control Actsskssce 51-52: 


Bottle or can openers; wholesaler furnishing to 


retailer for distribition 27sec st 2 kode sean a S58 51-52: 


Liquor license; notice of; reconsideration of denial of 
Heense*: publication: co. aoe 5 Sue Aes ee es se ested 

Appeals; sufficiency of petition of protest. 

License; appeal from denial Sac 

Appeals; final order eupenes license for definite 
period .. ee 

License; notice and he: 
PUDHCALION: «6.2 26 sce pi Se ae MGS HO iis aw as shel sld ace) 

Retail beer license; village; protest.. period of validity. . 


Sales; direct from wholesaler or distiller to consumer. . .51-52: 
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Sales; regulation authorizing wholesalers to sell and 

deliver to officers’ clubs. ...........c0sessceeeeees 51-52: 129 
Sales; regulation of hours in unincorporated cities 

and villages 
Sales; shipment by retailer to consumer outside 


Heenged TErtany foie ce odd: eieie 3.0 21s Halentio Sa sole ma he 51-52: 80 
Transfer of license to another city.........-.-.--e20e0+ 51-52: 43 
Non-beverage alcohol, no regulation as to how long 

record must be kept.............scessceesscoeses 49-50: 899 


Legality of wholesalers’ furnishing sign and ately: 

to retailers ; 
Denial of off sale beer license recommended by city, 

DF BDPORD, 2. sie Sr3 ie 51a ws 518 nS Sa a Ale gD my Ree le Bi 
Issuance of licenses for sale of liquor by drink without 

BN. ClOCHON! 502i aie sina oe FOES Ae EE ES eA 
Approval of liquor-by-the-drink licenses; procedures. 
Club manager convicted of felony, license denied....... 
Delivery of liquor after closing hours, where sale 

made before closing hour.............+.-++s220-+5 
Distributor’s right to bottle liquor imported in bulk 

and export for consumption outstate, claiming 

gallonage tax exemption. ..... 2.006 .sc.dses ceosdasee 49-50: 11 
Eligibility for wholesale or retail license of a 

corporation none of whose stockholders live in 

Nebraska 
Enforcement of mortgage against liq 

requirements cof Sale 3. -<:6 a5 gd ss. cetee Seale maa 
Issuance of duplicate license where ordinance divorces 


gale from: HOGOr Sales. o.0:5 i 0.8 Fs.5.o' ND ale wis Pee oe 49-50: 978 
Legality of wholesalers’ furnishing signs and displays 

to; retailers? sages Picea sce deere ues owen te ok 49-50: 206 
License prohibited within 150 feet of Feoules City 


Mission . 49-50: 801 


Rights of clubs to serve drinks from bottle of member; 
sale of cards entitling holder to liquor purchased 


hy chil gipelts 6 5 3.55 gue winsce- sca pea etait aes Loe 49-50: 359 
Right of holder of liquor license to be a member of a 

city council or village board................2.-00 49-50: 268 
Licensee’s lease terminated before expiration of 

HOONSS /PEMIOU Ve Se. eee ca ad oeckeaen an eee 47-48: 508 
Licensee’s lease granting option to purchase premises 

does not effect HCOnBC iio 64:5 0's sare Nive soe bars Swill s 47-48: 491 
License revoked, liquor commission has discretion to 

refuse renewal license...... 0.0 5....ceesseces scene 47-48: 157 


License to railroads conducting inter-railroad service, 
license to one railroad covers all cars operated 
in state ... 

License renewed 
Salvation Army headquarters 

Fee for sale of beer (off sale) outside of cities and 


MEN AP OR sis aC ES. cictbin Sine ac ee A Ema Oe 47-48: 481 
Effect of community property law on licensing of 

GORers Lieto tite ssa sivon ew beanie EG yea ee ine 47-48: 222 
Dealers sales by telephone orders, legality of sale 

when order is paid by purchaser on delivery....... 47-48: 424 
City acquired property by tax foreclosure proceedings, 

liquor license may be approved..............-..... 47-48: 104 
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Beer license, issuing more than one license to an 
SD BUCAMB Ts 0 cncnc Hee ea ee SUE en SaaS yin ee ES! 47-48: 87 
Beer license for off sale in Huskerville, jurisdiction 
of the licenses and fees lodged in City of Lincoln. ..47-48: 658 
Applicant convicted of a felonyy if eligible to receive 


a license : 165 
Restriction as to lo y; 

flight schools or schools for instruction in 

BQVIALON Hees acs ate BS ce a le en ies alae oreo eta 47-48: 331 
Regulation for manufacturers and distributors, rights 

OF TICEHHEOS ::. oe ues Peas oem eee ee loess eisk sae este 47-48: 44 
Liquor or beer licenses, eligibility of member of city 

council or village board, eligibility of spouse of 

Such MeCMbErS: «0s vues Ae ON eee tw oo SEES 47-48: 52 
Liquor retailers, use of book matches and lead pencils 

as advertising, gift enterprise statute............. 47-48: 477 


Dealers may obtain license for sale by drink and 
packHpa; Hane o45.% ais ie oa te os ae SEK a an igi oeleGk 8S 
May be issued to an Indian. 
For non-beverage licensee. 
Who is a minor........ 
Wholesale liquor dealer pro! 
over thirty: days ‘credit re sre. 88 wis os ce Sa 
Taverns located in county observe rules and regulations 
of nearest village.) sia. aise te ks via 3 So Taleo 
Sale of intoxicating liquor to minors 
Consumption of liquor in unlicensed place not unlawful. 
Sale of alcoholic liquors without a license.............. 
Non-beverage users’ license required by county 
HOS PIG oa: ao so) 1c Vakivens eevee cree Uap a eae 9 6-H ema) 
Penalties for sale of alcoholic liquors on Sundays ‘ 
Refund of unused portion of liquor license 
Package sale of beer under liquor license. 
Petitions against beer................ 
Remonstrance against beer license. 
Vote on Sunday beer.. = aM ig 
License—more than one Share sence oe Ns 7 sae 


LIQUOR TAX— 
Liquor tax; liability of retail liquor dealers for increase 
invgallonage: taxs..icci wee waeseasinad acewe ) se 51-52: 268 
Tax refund on liquor, other than beer, sold and shipped 
out of state 


Liquor tax; refund and replacement of stamps on liquor 
Shipped (Gut of ‘states 00-5 es an oe stein sews oe Wea 
Refund of tax or replacement of stamps ek 
Determining value for assessment purposes of retail 
stock of liquor. ..... 0.002 es cee ctiasweceseees 
Liquor stamps issued in lieu of money for refund... 
City acquired property by tax foreclosure proceedings, 


liquor license may be approved.................... 47-48: 104 
Army post exchanges, taxation on sales and use 

OE DOO i c.sain gio a aia she tera TPE CA wn, PinZhaes oa! 
American Legion post liquor license... - : 
Assessed at value—federal tax not deductible.......... 39-42: 54 


LIVESTOCK—(See also: BRAND COMMITTEE) 
Brand registration in names of two persons, joint 


tenancy mot. presumed... 5.202 ge eesecens Hy esses 49-50: 


Failure to have brand inspection of cattle sold— 

liabilities of seller and buyer. 
Permit for hauling cattle 
Proposed legislative bill, 1949 Session, for taxation 


Of livestock feeders. s.vcccnsas oe sass ses os ea nns 49-50: 


Livestock sales ring, transfer of partner’s interest 
in partnership does not require cancellation of 


HGENSG! 15 cies ae ees 36, tere Baa 5s acl eae see Yo 47-48: 


: 185 
2 282 
2 278 
: 281 


Livestock sales company; capital stock transferred, 
new license for corporation not required 
Livestock sales ring commissions... P 
Bang’s disease—indemnity payment: E s 
Sales ring fees—no refund. .............22020eceeeacee 


LOAN COMPANIES— 
(See also: INTEREST; BANKING; BUILDING AND 
LOAN) 
Whether charges for delinquency on time-sales contract 
must be considered interest; other extra charges 


as interest, charges for extending time............ 51-52: 


Small loan companies; making loan and time-sales 
contract to same customer, both come within 
loan limitations; entire debt considered; forming 


separate corporations does not avoid law.......... 51-52: 


: 26 


Limitation of amount of indebtedness of borrower; 
contracts included in aggregate... 
Charges for delinquent payments on time-sales 


CONTACEB ete ge dea ag oes BH Rea On Pee eRe yee 51-52: 


Building and loan associations; articles of incorporation, 


amendment; approval by Department of Banking... .51-52: 


Authority to borrow to pay withdrawals 


UNCONSEEUONAL a2 wee 5.2 6 one wk Scie ain dsreiai gases ais's siere 51-52: 
Small loan law, application for license, time to file 

OPJCCUONS. a5) ora ta wa aind cman elise Ronny eae red 47-48: 
Small loan companies occupy separate place of business, 

not split loans with other companies.............. 47-48: 
Taxing shares of stock of federal savings and loan 

ASSOCIATION. «i isi2 se laie sibs os is ka 85 eae stele alta sib! 45-46: 
Cooperative credit association loans on automobile 

DADPED?  c tah scujdlind cd, atd i rolaja Sie x, watejate gd slsiginlp wiped des 45-46: 
Authority of loan and investment company to borrow— 

limitations and pledging assets................... 45-46: 
Interest may charge under provisions of L. B. 176....... 43-44: 


Taxation of certificates of indebtedness of industrial 


loan and investment companies................... 43-44: 


Small loan license for industrial loan and investment 


COMPRTNES) oes 5 aa haere Sais 8's tsiee dos eae aleer len sie 43-44: 


Licensed company may sell notes and contracts— 
defenses same 
Loan company may collect outstanding loans without 
Tenewing” Heese: 4262 ssK-0s dv ee sie dbs nccded'ene sis 
Penalties under small loan act.. x 
Renewal of small loan licenses. . 
Federal savings and loan associations, assessment 
Assessment of small loan companies.......... ‘ 
Taxation of installment investment companies......... 
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919 


2 24 
: 156 


62 


410 


25 


26 


25 
497 
40 
301 
500 


294 


Service charge on loans made under L. B. 282.......... : 547 


Small loan company—outside agents not permitted. 2 25 
Receipts given for each payment small loan law... 3 125 
License for more than one office................. : 550 
License required for branch office of loan company... 2 525 
Taxation of small loan companies..................++. 3 722 
LOTTERIES— 

Suit club an illegal lottery. <0. xccce sews osc aia s 49-50: 954 
True and false quizzes not constituting a lottery. . 49-50: 515 
Musical ‘Tune-O' ss a. lOtlery. oscar, 3 ise hoe ee ss ebay 49-50: 522 
Trying for prize when drawing is made outside this 

state as constituting a lottery : 540 
Registering visitor’s name on card drawn by chance, 

Humber Wins Prize. <26 Lose ie pea wiets Shia oa alk we 47-48: 182 
Liquor retailers, use of book matches and lead pencils 

as advertising, gift enterprise statute............. 47-48: 477 
Coupons with purchase a lottery....................45 39-42: 551 
Game devices prohibited, disposition of gaming 

GEVICES) aie occ ii ese Be : 553 
Installment contract .. : 555 
Lotteries and gift enterp: : 556, 

563 
Lottery scheme “We Got It” : 558 
Lottery scheme “Job Night’ : 558 
Pin ball machines...... : 559 
Screen quiz lotteries : 561 
Suit club lotteries. . : 561, 
563 
Printing lottery: tickets) 2u'on x0 sd seinams coe ace tak wen. vied : 565 
M 
MENTAL HEALTH— 

(See also: STATE INSTITUTIONS; FEEBLE MINDED) 
Authority to order mentally ill persons to be cared 

for Gutiside county’. oc 5 as Se.cislens See eee ees 4a oe 53-54: 485 
County board of mental health; salary and expenses 

of Thembers: and: Clerk. 3.5 Sins ios $c te wio’ wie cee sie 51-52: 662 
Levies for mentally ill; county constitutional limit...... 53-54: 86 
Authority to transfer patients from state hospital 

to nursing home 2 225 
Mentally ill persons; legal settlement. : 554 


Duties of county board of mental health wh patient 

voluntarily seeks admission to state hospital....... 49-50: 319 
Effective date of provisions changing the maximum 

amount payable for the care of mental patients....49-50: 441 
County procedure to enforce payment of patient’s 

maintenance costs, effect of statute of limitations. .47-48: 519 
County’s right to reimbursement for costs of hearing, 


relatives to pay maintenance costs... 1 264 
Expense of patients committed to state in: 

aud ‘charged: to: countye acces aise codices : 623 
Official authorized to bring suit to recover care and 

maintenance COSt: <2. enone ke Rese wes eg 0s esas 5 O59 47-48: 671 
Patient’s care outside of state hospital, liability of 

guardian and of county for maintenance prior 

to admission : 327 


Disposition of funds from estate of patient for 


maintenance claims ......2.5.006 esse sends tee ees 45-46: 
Legal responsibility for care of patients in an asylum. . .45-46: 


Authority of sheriff to execute commitments for 

insane persons . " 
Insanity commission t power to parole p: 
Expenses for insane patients 
Board of commissioners of insanity, residence. 
Commitment of insane persons—due process........... 


MILEAGE— 


County sheriff; transportation of prisoners............ 51-52: 


Right of Department of Vocational Education to 
reimburse schools for mileage paid to 


ANGEFUCLONS sro snissis $555 ee Se RE em eee ee 49-50: 
Traveling expenses of sheriff in transporting prisoners. .49-50: 


Authority of the county board of mileage expenses 


incurred by officials traveling to conventions....... 49-50: 


County board no authority to allow mileage expense 
from home to office 

County commissioner’s mileage, construction 
BHT BS ABB, oes cececine aa saa esastias mameaw es 

County commissioners, travel in privately owned cars 


on county business and when directing road work. .47-48: 


County sheriff, mileage to be charged in handling 


Gighress warrants ~ os 2.06 45 io.5e sed sas Soh BY Base 47-48: 


County supervisors’ authority to receive mileage and 
expenses when acting as a member of old age 


assistance and welfare board..................645 47-48: 


Fees to county sheriff not authorized for transporting 


inmates of state institutions...................... 47-48: 


Officer not required to own vehicle used to claim 
mileage expense ......... 
When mileage claim barred. . 
Allowance for mileage to board meetings, inspecting 
TOAGS. SN MALES, 2 Pays. ka k gats weeds oe Ones ees noes 
County officers expenses attending convention 
County sheriff charge only when levy made............ 
Effective date of L. B. 163 for increasing mileage 


GUOW ONCE iyi 5 oo 6st Anes pe Hee GRINS ts RTOS Vows 45-46: 


Mileage allowance for county commissioners....... 
Mileage expense allowance for county commissioners. 


No mileage expense when directing road work......... 45-46: 


MILITARY— 
Requirement of state operators’ license for military 


POTSONNOM Ha wie wlesiares bases 8h sia dis Sia eee Seine ned SSIS 53-54: 


Erection of state armory on land where mineral 


TIiphig Ae WPCREPVED 0.6 858 \s.0'2!c oss Seite AEE AD cha 53-54: 


Children of nonresident military personnel; census; 


TULION | wre pies a rareak nee Cue does a Ree nores se eea aes 51-52: 


State armories; effect of local zoning ordinance where 


city conveyed to military for that purpose........ 51-52: 


Adjutant General; contracting with federal 


POVEFAMONE Saisie soc oo sea an Sow tie RUSEE A oe ees 51-52: 


Building fund for department, money collected not 
available for expenditure until appropriated, 


Ba Bis, LOD oak ate essided es Obs ae wie ks Sante hele NaS 47-48: 
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Construction program, funds for architectural service 


in’ drawing ‘plans: . sie52, secant onre ss osivasu see 3 : 448 
Military training program funds—balance reported 

to legislature for appropriation.............. : : 247 
County officials members : 615 
Martial law > 733 
Nebraska state guard prohibited from accepting 

gifts or: donations; a3 6s ecto a nei s casa is 5 x5 Se : 31 

MOTOR VEHICLE CERTIFICATE OF TITLE— 

(See also: LIENS; EXECUTORS AND 

ADMINISTRATORS) 
Issuance of title to student from another state who 

swears he is resident of Nebraska................. 51-52: 83 
Notation of lien on certificate in cases of joint 

TENANCY: 25 5.54 wc vigte Rie Se UR aime Ree a orale hie 51-52: 717 
Division can’t require a showing of use as taxi on 

title. certificate. ..2.5¢ Jose aca Aten e rasa oF sass ie 49-50: 836 
Joint ownership procedure for transfer of title during 

lifetime of co-owners and after death of one....... 49-50: 122 
Extent of authority conferred upon Motor Vehicle 

Division to effect transfer of title to motor 

vehicles ‘by: operation tof law: 22252002 eine oes eos 49-50: 158 
House trailers, manufacturer issues certificate to 

dealer and dealer assigns to purchaser............ 47-48: 141 
Motor vehicles, recording of mortgage by county 

clerk on certificate doe : 994 
Perjury in connection with app ion to replace 

allegedly lost or destroyed certificate of title...... 49-50: 417 


Trailers; certificate of title, manufacturer issues 

certificate to dealer, dealer assigns certificate 

£0; PUPEHREOR = on kev een ee onan omens 1SSAS 47-48: 141 
Joint tenancy, certificate of title to motor vehicle, 

procedure for application for title in name of 


BUTVEVOR? 5.3.00 oc hmisitarecn S/o aie'e Oe Vin eee ware daca’ also o 47-48: 601 
Title placed in names of John Smith and/or Anna 

Smith construed to be tenancy in common........ 47-48: 641 
Certificate of title required for commercial trailers e : 360 
Artisan’s lien—not noted on certificate............... : 857 
County clerk issues only when application in proper 

FORTY i 0.8 aaa 2 slaldve Satie St RE Se ee es SoG a0 Sica 45-46: 359 
Change of corporate name as affecting title to property; 

specifically, effect upon title to motor vehicle..... : 367 
Copy of original certificate should show all liens. . : 858 
Certificate of title required for commercial trailers : 360 


Transfer from another state—proof of satisfaction or 
release: of lien requiiredy..0c 2.0 et Qriip te s+ ot,2 55.28 45-46: 363 
Repossession by vendor under sales contract—issuing 


certificate of title * : 862 
Farmers and ranchers excluded from acquiring 

certificate: for: trailers. 2.mys 0) atowe sve ws 495.0025 45-46: 360 
Transferring ownership of motor vehicle upon 

INNGPIEATIOR os cc dieb Seen eR Ee mnie en be owen sn HSS 43-44; 254 
Cancelling lien on certificate of title.................. 43-44: 245 
Failure of mortgagee to have endorsement on 

certificate of title. .«(; 2h. iecleebte te yess. eee e 43-44: 247 
Constitutionality of motor vehicle title act... . -389-42: 571 
Altering forms of certificates............... . -89-42: 570 
Recording chattel mortgage on certificate of title....... 39-42: 172 
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Transferring title of deceased owner’s Car............. e178 


Securing duplicate certificate.............- : 175 
Not required to note tax liens on certificate. : 174 
Fees of title act for expenses of Sey, clerk’s 

OMG). 52353 . .89-42: 173 
Distribution of fees... -39-42: 176 
County clerk authorized to issue ‘certi ‘icate 4 -39-42: 172 
Certificate for motor vehicle sold at sheriff’s sale wenene 39-42: 171 

MOTOR VEHICLE DEALERS— 

Dealer’s license; additional surety bond to meet 

requirements of new laW. 2.42202 sc2cceeces receees 53-54: 150 
Dealer’s license; separate license and bond 

requirements . : 276 
Motor vehicle division; dealer’s license; nonresidents : 440 


Motor vehicle division; licensing auction house......... : 544 
Motor vehicle dealer’s license; use of license fees 

to aid private individual in recovering in civil 

action against dealer; liability of auety on dealer’s 

bond .. 
Motor dealer ga 

of Motor Vehicle Division to conduct hearing 

with reference to grant or revocation of such 

licenses in absence of administrator............... 49-50: 328 
Dealer’s license, necessity of dealer’s carrying all 


: 353 


repairs and supplies in stock........... : 59 
License dealer’s bond, covers other dealers. : 835 
Motor dealer license, authority to use dealer’s plates 

On Commercial gas fTuCkSs,.c):5 s/s scisik.s eae 0S o sates 47-48: 95 
License required to sell new and used motor vehicles, 

Di: RAG is css, Sisie tie vars ue SpE Slee Pele aw Rea aeoee AOI 47-48: 111 

MOTOR VEHICLE FINANCIAL RESPONSIBILITY— 
Right of insurance company to restrict liability 

thereunder .. : 805 
Safety responsibility 

violation of policy : 73 


Repeal of 1945 act by a similar 1949 act, effect on 

ATILERVENINE CARES! 56 aioe ore 215, 5:5:a. SR essa a Ree SOR PSS TM 49-50: 785 
Financial responsibility after drunken driving conviction; 

right of Motor Vehicle Division to hold license 

after court suspension terminated................. 49-50: 30 
Statutory provisions as to violation of insurance policy. .49-50: 73 
Provisions enforceable when final conviction certified 

to Gepartinent. ise isic scat aie iiasie haps fala ada'seld dos : 373 
Licensee showing proof of financial responsibility..... : 364 
Operator’s license procured after summons issued; 

but financial responsibility act invoked after 

CONVICHION » e.e is cils had aries wes RATaGe sae ewe stake : 378 


State employee using own car not exempt... : : 874 
State employee using state-owned car excluded... : 3874 
Accident reports of individuals—confidential........... : 569 
MOTOR VEHICLE FUELS— 

Gasoline tax; transfer of liability for payment of....... 53-54: 333 
Gasoline tax; excess gallonage; form of security 

WECEREADIS ans forth nv tiosite as waicain ae de gis utslaie ating 53-54: 324 
Gasoline tax; refund; “agricultural purposes”; type 

of vehicles entitled to refund...............see0006 51-52: 398 


Failure to meet specifications as affecting sale 


ands taxabilily oo. s yon cee tere eo oe 8 49-50: 374 
Jeeps are motor vehicles, not entitled to tax refund 

even though used exclusively for farm work....... 47-48: 242 
Refunding gas tax depends upon whether tractor is 

traction engine and not truck tractor............. 47-48: 453 


Transporter of fuels—driver only to designated place. ..47-48: 148 
Pipe line terminals, authority of division to seal 

tanks and issue certificates....................55 47-48: 148 
Power of inspector, driver or employee to break and 

remove seals .. 
Propane fuel not subject to regular gas tax, motor 

vehicle using propane subject to equalization fee. ..47-48: 168 
Army post exchanges, taxation on sales and use of 


PAGOMNE sie aipiojc cin Maus SRS ea ag MEARE wed ee Le 47-48: 615 
Division of gasoline tax between county commissioner 

Cisteiety <4 ofr anata rents e mee eies Sareea ATS ae ha 45-46: 107 
When gasoline used for’ agricultural purposes—refund 

OE BEI eK cara sg are sich tae Hag wie ase ee Maia gerade 45-46: 431 


Proposal to transfer part of aircraft gasoline tax to 
assistance fund ....6:.[. 2 Jace esenes 
Refunds for agricultural purposes only. 
Constitutionality of L. B. 60 as to allocation and 
distribution of gasoline tax...................0055 
Gasoline tax money for county road fund. 
Equalization tax on non-resident trucks 
Reimbursement to air training school. ‘ 
Refund to state department................... 
Motor fuel tax—government cost plus contracts 
CAS TA POLUNA cs nc. see ae wena Meta een aes 
Refund tax on gasoline for agricultural purposes 


Refund on out-state shipments. 
Refund of gasoline tax.......... 
Fuel sold through post exchanges 
County not exempt from gas tax.. 
Butane and protane fuels not subject to regular 
gas tax 


Gasoline tax distributed to county road fund.......... 
Administration of motor vehicle tax refunds...... a : 
Tax payable by pipeline and barge terminal dealers. ...39-42: 453 


MOTOR VEHICLE OPERATOR’S LICENSE— 

(See also: FINANCIAL RESPONSIBILITY) 

Licenses; revocation under point system provided in 
L. B. 166. 

Licenses; validity 
TEVORINS 25.55 Hh p.etes wae ene oe whee kalelyeuaisase sna ede 

Licenses; revocation of for speeding. . 

Licenses; required for military personnel. Pi 


Drivers; photostatic copy as proof of ownership. are were joo 51-52: 684 
Licenses; revocation of operator’s license under 

39-272, BS: -SUpDp.- TOS scx cave rac dase youd s Kanes De 51-52: 429 
Licenses; authority of Motor Vehicle Division to 

TeVvOkKe CE SUSpend sy .F2 Ise cas siden se ean so ie hs'es 5 51-52: 602 
Licenses; authority of Motor Vehicle Division to 


TEVOKE: OF SUSPENA. «i205 isn ea nth haere sae bclgee 51-52: 166 


License revocation hearing, evidence not admissible 

in subsequent trial. ....... 00... cece c eee e essen 49-50: 353 
Operator’s license not required to operate tractor...... 47-48: 594 
Drug or drunk driving, power of director after 

conviction to suspend license when court decree 

does not mention suspension...............00.200s 47-48: 176 
Minor’s auto driver’s permit, usable in another county 32121 
Motor scooter operators not required to be licensed... : 657 
Limited permit to attend school.................22000- : 363 
Renewal of veteran’s license which expired during 


his army service : 365. 
Violation noted on renewal of operator’s ania : 343 
Fees for use of county treasurer..............-..++4-- : 241 
Suspension of operator’s license and registration 

COTUIRICALG 6 ope ae ena ee se Ved hse wes spe SS Se Cece s 39-42: 342 
Limited: operator's: license.....<.96.0% ¢ acyseaing rtiantioae eset 39-42: 333 
Operator’s license not cequired for government 

employment = : 834 
Renewal of driver’s : 835 
Renewal of operator’s license : 337 
Suspension of driving privilege of non-resident 

OPOTAUOES «8 gas ne ors ehpes (59 SARE TOR HATE eee es 39-42: 345 
Suspension of operator’s license—violation of city 

OPGRIENCE, io Wookie e250 AS SEE UE Ae ae oye Sen e 39-42: 341 
Bankruptcy discharge of Judgment ea enne: 

operator’s license .. . : 329 
Cancellation of operator : 331 
Director’s duties when operator’s license suspended 

OF FEVORCH ag ie ocd iecina 3 uh dieinwny § metas SEs BH OR 39-42: 332 
Judgment—void—effect of on driver’s license.......... 39-42: 344 
License restored when judgment discharged by 

DaDEGOPbCy si od o's g:o.a Size ves se arelenlews wah oteie Gacy § ohare 39-42: 346 

MOTOR VEHICLE REGISTRATION— 
Registration fee for well-digging outfits............... 53-54: 219 


Registration fee for irrigation district truck; tractor 
and trailer used for hauling caterpillar tractor... .53-54: 383 
Registration; vehicles of nonresident military 


ORSON D 55.0) a cy opens cic fevecd Cae Fei e-siala-s OOS ie ARR cia eit 53-54: 320 
Registration; truck owned by rural fire protection 

GISERCG ss SOG SSeS cacican asia camaa nanan es Tense 53-54: 314 
Scope of reciprocity agreements between Nebraska 

ANG \GHOCRERATAUES 5.2 25 5 singe gson saree Foes se ere 53-54: 471 
Using truck with farm license to haul coal to school 

district where farmer is board member............ 51-52: 449 
Motor Vehicle Division; tow permits.................. 51-52: 456 
Registration; issuance where dealer for resale offers 

one-half the amount of taxeS..................005 51-52: 393 
Registration; farm trailers used to carry owners’ 

UDPUCS! ois 2 iG sess ninans da Fs Bene ales eee a TORE 51-52: 524 
Registration; farm truck used to pull commercial 

PEANOR 15 iis. iiss area dn Ss Hoi wo layare arsine pela Lane aie ie eo a o's 51-52: 126 


Registration; operation of truck upon “in transit” 
ecard or expired registration plates of another 


vehicle : 156 
Registration; over-dimension vehicles. . 1 646 
Registration; payment of tax as conditio preceden ...-51-52: 431 
Combination of vehicles and overall length; when 

special permit required): .5j2.0.5.22 2 66 ¢sids sie e tectws 51-52: 368 


Registration fee; purchase within 19 days of end of 


year; “in transit” privilege:<c Sc. as cps ees oes 5 51-52: 


Registration violation; notice to appear issued by 


arresting officer; misdemeanor................... 51-52: 


Registration fee for vehicle hauling object which 
requires special permission of Department of 


Roads: sud: Inrigation. : aerate sn wees 5444s e 49-50: 


Registration fees, crediting of paid portion where 


Fepistration changed #22 iG.c.eae weirs ss a6 sie 05/0 49-50: 


Registration of a farm wagon and a trailer; 
applicability of overall length limitation in respect 


to farm tractors towing another tractor.......... 49-50: 


Registration of vehicles classified as commercial 


EMG aes. ste nee Se le tree ee acess geass 49-50: 


Right of county treasurer to demand 1948 motor 
vehicle registration fee as condition precedent 


$0-1949 Wenewal: jojo cis cicnalo ciaplaidewisw « bands: ee aherare 49-50: 


Taxes and registration fee on proceeds of original 


automobile furnished to disabled veteran.......... 49-50: 


Vehicle held in joint tenancy, reassignment to of 


Tesistra bilan “UMIDET Ss wind Sesto tier Sei nleiers Biad o aleeeck a! 49-50: 
Well-diggers trucks, farm license not applicable to all. ..49-50: 


Registration fee of corn sheller operated by one 
who shells corn as a business 

Registration of nurserymen’s trucks... 

Whether department as part of registration may 
prescribe limitation on number of school 


children transported at one time in bus........... 49-50: 
Permit for hauling cattle: .22 3. sates he siwis swine oe oie 49-50: 


Registration fee of truck tractors of the form 


of commercial vehicle... cn Gis oes ode oes o0 hee 49-50: 


Registration fees of foreign trucks doing a commercial 


interstate: business: (ik. se SOs co osQiw sc os oc 8s 49-50: 


Registration fees of four-wheel pneumati 


hauled ‘bya, farm ‘tractor; 220.022. 5 See8 oe ves ede 49-50: 


Authority of prospective buyer to operate dealer’s 


truck tractor on public highway.................. 49-50: 


Basis of apportionment of fees received among 


municipalities in the county...................... 49-50: 


Fees, county share must be credited to County 


Road Mund. 4.56/22. Lede seco way aes ene nnt as. 49-50: 


Motor vehicle registration fees, proper allocation of 


proceeds of collection in municipalities............ 49-50: 
Farmer’s trailers, requirement of commercial 

trailer license; overloading.....................4. 49-50: 
Suspension and pick-up orders issued, authority 

of peace officer to seize and remove plates........ 47-48: 
Registration plates, trucks and trailers—number, 

class and carrying capacity in tons............... 47-48: 
Registration fees for trailers carrying in excess of 

3,000 pounds, farm or local operation............. 47-48: 
Registration certificate, necessary of first paying 

all ‘taxes against vehicle... «ioc ate een sings oe 47-48: 
Registration and license plates for trailers............ 47-48: 


Public Power District of Omaha, liability for 
registration as distinguished from a tax on 
each of its motor vehicles... sad 

Pole trailers, licensing as comme: 
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202 
190 


373 
996 


554 
676 


87 
61 


915 
TAT 


: 564 
: 660 


678 
156 


506 
456 
458 
625 
361 
710 
315 
691 
411 
619 
444 


159 
333 


: 385 
: 673 


Farmer, owner of gravel pit, operates gravel trucks 
for construction projects, type of license 


TIGCESAAE YN, cichac has taints a b8 os RE Rew 85 OS ER ES 0 47-48: 


Registration of scooters required, licensing of 


‘Operators Nob Pequireds.. «j005.20<cc ene oh ties bielyee n/a 47-48: 


Prosecution for violation of operating truck outside 


the limits of license classification................. 47-48: 


Moving farm machinery in tandem considered 
temporary moving, excepted from being licensed 


and resistered | ccc toss sis tse s eee ees eek 47-48: 


Motor cranes, self-propelled statutory regulations 


for registration, license and fees..............+++- 47-48: 


Registration and use of farm or commercial plates, 
distinction between truck tractors and tractor 


NINES 25) 5 oS i5,5-yaeulsinwad s .Rajidomem@wmele mens asses eh 47-48: 
Change of name of corporation—new registration 

NOE: TEQUPE oso 5 ous ae es CoAS gameboy deceased 45-46: 
Compliance with requirements of statutes entitles 

applicant to registration and license............... 45-46: 
Division of fees between commissioner districts........ 45-46: 


“F” license only for trucks used exclusively by 


farmers and ranchers. 2... 000620050 es cssee sd aie ee 45-46: 


Reciprocity of motor vehicle licenses and 

registration authorized only for trucks and 

DUSSOSY co esioisa 3 ohh am alee in wis cinch aaeis Reece heme SAS 
Registered in county of permanent residence. - 
Registration of truck used to deliver seed corn......... 
Registration where corporation conducts bona ifde 


RURINGESS: Oca 5 4% comite dads a cdetewh eee dakine ns oe 43-44; 


Violation of truck registration limits operating 
under reciprocity agreement..................0005 
Hauling farm products from another state. 
Dealer and trailer license records—discarding... . 
Refund of registration feeS.............2.0ccsecceecee 
Registration of rural fire protection district 
fire truck 
Towing—permit required .... 
Tax receipt necessary to obtain license. 
Transfer of license .......+...+-+0++ 
Truck licensed on capacity rating. . 
Vehicles owned by municipal districts exempt 
from registration fees 
WPA truck licenses. 
Eligibility for local license under i 
computed only with reference to travel on 


public Hiphways: 03.25 sscsaas stem sanns oe Pek eR 39-42: 
Operating under commercial license—exemption. . -39-42 
Penalty for violation of truck registration... . 39-42 
Registration fee on stored vehicle......... - 39-42 
License required by public power districts. - 39-42 
Registration fee payable by public power districts . 39-42 
Registration of car used for school purposes. 39-42 
Registration of tractors. ............02.206: - 89-42 
Registration plates re-assigned to another vehicle...... 39-42: 
Star route operator carrying passengers and 

property for hire on regular route................ 39-42: 


Surrender of license plates with Operators license 
and registration certificate... . : 
Farm and local truck licenses...... 
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317 
657 
206 


692 
525 


452 
367 


371 
107 


370 


: 368 
: 369 
: 251 


250 


: 579 
2 592 
: 572 
: 679 


: 399 
: 786 
: 603 
: 610 
: 603 


: 608 
: 605 


330 


: 598 
: 600 
: 601 
: 575 
: 607 
: 611 
: 600 


607 
602 


: 339 
: 590 


Farm and local truck: £669 iioi5.02 i034 aS ee es Fehae wae : 240 


Farmer operating truck for hire. : 591 
Commercial license to haul gravel. : 589 
Hauling gravel with farm license.... : 593 
License required to operate trucks on highways. : 594 
Registration of foreign trucks and busses.... : 791 
License requirements for foreign trucks.... : 595 
Local truck license..............5.. : 596 
Local truck license registration : 612 
Motor vehicles owned and used by the Federal 

Land Bank exempt from registration............. 39-42: 609 
Non-resident privileges cancelled when truck 

licensed under Nebraska statutes................. 39-42: 611 
Licensing: of auto glided civ pcs ste s sleties ges o'g ables 39-42: 521 
Plate to be furnished by Department of Roads 

Gnd Trerigation. 2.3 dickies ep vac oltemion Hae see Silos Sis 39-42: 413 

MOTOR VEHICLE RULES OF THE ROAD—. 

(See also: CRIMINAL LAW & PROCEDURE: FINES 

& PENALTIES) 
Spot lamps; violations 1 427 
Safety glass : 151 


Stopping when passengers getting on or off school 
DUSHER 555.05 Coc anes Bete d Some a AES oe So Oe RR 53-54: 481 
Load limitations for vehicles carrying livestock. ....53-54: 299 
Penalties imposed when a commercial motor vehicle 
is carrying a load of more than 20% in excess 
of carrying on which registration has been paid... .53-54: 292 
Maximum weight load that can be carried on public 
highways under 39-722, R.R.S. 1943, as amended 
by L. B. 114 and L. B. 262, Laws of 1953........... 53-54; 230 
Penalties for violation of weight limitations; 


applicability to farm trucks....... 1 492 
Maximum weight load on, as amended. : 230 
Overall length of combination of vehicles : 368 


Maximum weight load truck-trailer unit may carry 
ON Public: HiSH WAY’ > wjei0r0s. sys mks Rb pipe a bee we ARE Ol 51-52: 490 
Notice to appear issued by arresting officer; vehicle 


registration violation; misdemeanor... : 190 
Accessories; legality of turn signal device........ «51-52; 57 
Accessories; electric stop signal; automatic control 

interstate commerce ... here - 51-52: 67 
Speed limit reductions, admi - 49-50: 834 


Maximum weight load ‘that may be carried on public 
highways in accordance with Sec. 39-722, R.S. 
SUP 194 Tce os ode Sec cA aad Rees Fee eeatee e 49-50: 253 

Drunken driving, establishing prima facie case where 
subsequent alcoholism test shows specific 
concentration of alcohol in body fluids, L. B. 88, 


1949 session : 169 
Definition of parked motor v 

are displayed : 595 
Stop signs, duty of farm tractors to stop. : 510 
Flares for use when stopping at night on highway. : 602 
Fire Department vehicles speeding, duties and liabilities 

of firemen responding to alarm; duties and 

liabilities of drivers of other vehicles to fire 

departinent Vehicles, :.ccncaieo atte wa ee ne ome nacaee 47-48: 547 
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Drunken driving, prosecution of second offenders, 
gg Ss 7 een one eee ee eri ET 
Driving while under influence of liquor or drugs— 
constitutional authority to cause impounding 
the car 
Crossings, street car and railway grade, required to 
Btop within .elty Tamitas so sin ase as ees ate wees 
Speed violation—when subject to and when 
prosecution can be maintained.............--..--- 
Maximum load—axle weight and wheel weight... 
Tail light defective in daytime not a violation.... 
Stopping at railroad crossings. ... ate 
Safety devices and regulations—pe: 
Operating vehicle under influence of liquor 
Dazzling head lamps—width of highway F 
Misdemeanor when four persons occupy driver’s seat— 
Penalty Provided «2.206. sscsceccersredses wees of 
Gasoline transports must stop at railroad crossings. 
Penalties for stop sign violation........... 
Safety glass in trucks 
Reflectorized devices as substitute for lig’ ted lares 
Auxiliary brakes on trucks...............-...005 
Penalties for violation of speed laws 


MOTOR VEHICLE TAXES—(See also: TAX SITUS) 
Whether tax computed from date title acquired or 
from date of application for registration; whether 
same rule ‘applies to dealers... ...66.000ss008sc8008 
Motor vehicles; vehicles of nonresident military 
PCTSOMMNIOD ei. 2 sc5 ok. 5.1 212.5, Feee a ss ele ta aioe Sea Be eee 
Motor vehicle; vehicle previously assessed for 
SL! VAlOPEM). TAR desire cv nsainneive tons Caeeeas siaeeis 
Motor vehicles; authority of county board of 
equalization to change valuations 


Motor vehicles; dealers’ vehicles.............-...020005 

Motor vehicle; taxation possibilities under 
constitutional amendment ...................e eee 

Motor vehicle; applicability to governmental 
SUIGLYASION orp is ora co: 3 i GR area eds a wee SOS aE al 


Nonresident motor vehicle contract carriers... 

Acceptance of part of taxes; issuance of vehicle license; 
dealer for TEsAIG?. Laces Aaa sie- ewe ee ees tee eee 

Situs for taxation; cars, farm trucks; vehicles used at 
established place of business; who determines 
situs ae 


to registration 
Motor vehicle tax; effect of proposed constitutional 
amendment on tax distribution.................... 
Motor vehicle tax; ad valorem tax on interstate 
common carriers; constitutionality................ 
Situs; motor vehicles 
Pickup trucks as personal property connected with 
farm when owner resides elsewhere............... 
Tax assessed according to model..............-.....66 
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: 256 


: 89 
: 554 


: 3877 
: 376 
: 43 

: 372 
: 41 

: 39 

: 248 
: 249 
2 251 
: 576 
: 577 
: 686 
: 132 
: 598 


: 397 
: 320 
: 373 


: 400 
: 851 


: 55 
: 236 


: 205 


: 163 
: 109 


: 393 


: 442 
: 431 
> 665 


> 137 
: 440 


: 269 
s TCT. 


Taxation of automobiles of army personnel seeking 


Nebraska: license: sve ose seieg cs0s Seater aces weaeat’ 49-50: 77 
Notice of assessment of motor vehicle................. 49-50: 267 
Constitutionality of substituting flat fee for personal 

property assessment of automobiles............... 49-50: 41 


Assessment of fleet of vehicles—taxes thereon to be 

paid in lump sum 
Conditional sales contract superior to tax liens of 

prior years, inferior to those for subsequent 

YOATS 2s ccccenvsccscnecceccsnenevepemeseserenede 49-50: 109 
Waiver of tax imposed upon nonresident motor 


: 232 


vehicle carriers : 981 
: 159 
axdpity of autom 
VOLELANS® i. Fsicii.os isla ieee oemen PeMtES ef ve edatas! : 369 
Automobile assessment, cars listed and traded for 
new before. June: USt. ssn’ sefemele tense wpb inne 47-48: 396 


Military service, tax liability at permanent residence... .47-48: 626 
Motor vehicles acquired between April and July, 

statutory requirement that assessor list same, 

county treasurer furnish list of new automobiles 


VERISTELED «2 x. bie. eaawaiee mas Oeseele yA tes = hia doe dhe 47-48: 126 
Assessment new cars received and sold between 

March 10th: and July:dsts 5.2 :-iccieeieissitise ise 65 20-0 8 47-48: 616 
Notice required when assessment on motor vehicle 

INCLEASEM woes ccc cinees see even epee gree eeseneseene : 421 
Who is liable for personal tax on automobile sold : 339 
Taxes on motor vehicles > 584 
Paying taxes on automobiles when 

issued on all personal property.................... : 580 
Motor vehicles—place for assessment : é : 481 
Taxation of “frozen” stocks of cars..............0.0005 : 583, 

588 

Assessment of automobiles brought into state after 

ADIL first. < waies joss ha os agree teed ws oe deatS 39-42: 34 
Assessment of motor vehicles to owners as of 

April firsts cso ss scatsrngee oan eee Ba ntine ghey aed wee 39-42: 50 

MUNICIPALITIES— 

(See also: CITIES AND VILLAGES; ZONING) 
Effect of judgment of unconstitutionality by 

municipal court : 469 
Annexation of land; interpretation of “majority” 

in: SEALULS 6 oie oiseia dis Cesiersmes a felea adie we di ee wal we 51-52: 136 
Aid from Department of Aeronautics in Gevelopment; 

airport leased to federal government.......... ages : 708 
Act of 1949, P.L. 31, applicability in view of termi 

of rent control in Nebraska, power of municipality 

to accomplish decontrol by independent action, 

without referendum petition : 832 


Approval of proposed bond issue by voter: 
City officers tO ACb.s os vccciewiss caiisceerees vane renae 49-50: 94 
Authority of city of first class to submit to electors 
question of financing repavement of streets : 
abutting county property... 2 2 cinti cc ee sce scee ae 49-50: 209 
Authority of fire chiefs beyond corporate limits........ 49-50: 215 
Constitutionality of L. B. 339, 1949 Session, filing of 
death certificate before body interred or removed 
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from locality; precedence of state law over city 


home-rile: CAPER. is 26: is. ceare nisin eh ere aSep. eae oe 49-50: 
Continuation of municipal employment after age 70..... 49-50: 


Election and appointment of officers under city 
manager form of government ... 
Inhabitants of incorporated cities and villages always 
exempt from poll tax provided in Section 77-1611, 
R.S. Supp. 1947 
Jurisdiction over sale of fireworks 
Legality of proposed legislation, 1949 Session, in re 
city housing authority member, term, 
qualifications é 
Not liable to rural landowners for negligent acts 


Of its: Tiremen sco opis bg Mais ges s sos DERE RE RTE 49-50: 


Purchase of supplies in excess of $100 without bids, 


power of city council to amend charter............ 49-50: 


Right of holder of liquor license to be a member of 


city council or village board..................ee0+ 49-50: 


Second class city as testamentary trustee is beneficial 
owner of portion only of trust res... ee oe 
Submission to referendum of contract fo: 
use, and purchase of parking meters 
Tax levy for recreation programs in first and second 


class cities, villages, and school districts........... 49-50: 


“Water bonds” issued by second class cities and 


WIN BP OS a io suig occ ps ewan n Fate sao] abe, 6 pdielblaaed.o¥ daa ee 49-50: 


Distribution lines purchased from Public Power 
District, payment in lieu of taxes 
Electric power plant sale by city, kind of election to 


submit. proposition: <7,2./ssc0s8s5 Sere ees Stee 47-48: 241 
Municipally owned waterworks, procedure for 

CRPCNSION «5 .c'<'9 ge sieves halp hele sce ales viele Sw eee elee Ca 47-48: 108 
Funds used to assist municipal airports............... 45-46: 269 
League of Nebraska Municipalities—right of 

municipalities to organize and support. sey 24 
Incorporation of village—validity of proceedings on 

failure of trustees to qualify and perform duties... .45-46: 21 
Incorporated city construed as incorporated 

Mimicipality’ 3s oiscexwii ssn seosae oeasnvawhs ¥ eden He 45-46: 129 
Municipality exempt from payment of “In lieu of 

WARES! oi cged ee diaws baa Mae eee siae eee ee eee ensee 45-46: 429 
No authority to use funds to influence an election. . -45-46: 178 
Refunding bond balance transferred to general fund... .45-46: 20 
Elected or appointed board of municipalities control 

expenditure of funds appropriated to boards....... 43-44: 55 
Municipalities surplus funds—when permitted.......... 43-44: 53 
Municipal public improvements—appropriations 

approved, By: -ClOChOrs cc. ae occ esses Can. 4 wd esiees Sah os 43-44: 57 
Subject to state health rules and regulations........... 39-42: 614 
Authority of municipalities and counties to lease or 

purchase land for airport facilities................ 39-42: 613 

N 
NEWSPAPERS— 

Effect of irregular issuance on legal status; publication 

of county board proceedings; designation of official 

GOUNLY NEWHPAPE!” J «3.952! is G6 eT S ESS em eRe ees 49-50: 162 
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Legal status of newspaper issuing eleventh issue 

supplement under irregular circumstances......... 49-50: 84 
Legal status of newspaper printed outside county 

except for small supplement inserted at time 

OF avg feces ashes ales a ates 
General circulation requirements 
Claims and proceedings of school boa: 


to publish teachers salarieS............ccccecseees 47-48: 281 
Delinquent personal property tax, publication must 

be legal newspaper. ........cesceeccceessccercsece 47-48: 241 
Newspaper printed in one county not official legal 

paper for legal publications in another county...... 47-48: 614 


Legal status when suspended for six weeks, effect 
of legal notices. : 

When considered a lega newspape 

Legal newspaper—publication suspended during war 
resumed under other ownership..................- 

Legal newspaper—place of publication.. 

Official county legal newspaper—general circulation. 

Printing and publication of initiative petitions. 

Official county . Z 

Legal newspaper— fg r 

Legal for publishing delinquent tax list Risen ha hon te aio ileuan oe 


NORMAL SCHOOLS— 
Authority and procedure for board to arrange for 
emergency construction by bid on cost-plus basis, 
or when no bids received 
Granting degrees in liberal arts, course of study mu: 
follow definite standards.............--....se eee 47-48: 248 
State normal schools maintaining public high school 
entitled to free high school tuition from rural 
Students 2... ccc cscsr ccs cseeeseeesssrssianerecns 47-48: 471 
Student-pay-fare bus service, whether school is common, 
contract or private carrier—jurisdiction of Railway 
Commission ....... 
Status of state officer in 
achool dormitory funds... oi). 2.2 ejiclned ss aecee cas 
Trustee for funds—state officer acts as private 
individual and official bond not effective........... 
Depositing state normal school funds......... 
Are state teachers college presidents public officers. . 
Right of state normal schools to charge tuition......... 


NURSES—(See also: HOSPITALS AND NURSING HOMES) 
Nurses; anesthetist, physiotherapist, or laboratory 


technician; use of registry by practical nurses..... 51-52: 310 
Community nurse; authority of county board to employ; 
tax levy to pay’ Salary. hs c.cncmmes wig vies ani eewess 51-52: 218 


Employment of a graduate nurse of a foreign country 
to work as practical nurse in Nebraska. . . 
Refund of fees paid by registered nurse applicants 


from other stated. 0... .02. 2.0 cec eee eee tee eee’ 49-50: 406 
Licensing of nurses; duty of enforcing law; penalty 

for -ViGlAHONB:.<. .6susi eters bae yn eRe nes Heese et 49-50: 238 
Training requirements, considering part-time work 

in out-state schools. ......csccerseeacrecesranenne 47-48: 227 
County visiting community nurse—procedure for levying 

hax: LOY -BEPSNSSS § oie 15) evn Saka a5 slletons2s aca seee ar 45-46: 95 


License to practice—reciprocity granted when scholastic 

qualifications equal Nebraska requirement......... 
Graduation requirements—allowance for college credits. . 
Fee for renewal of permits 
Revocation of nurses’ license—hearing souuied 
Requirements for a license to practice. 
Public healt Nurse oasis se asia. choncalee stews Soaiiee se 


OCCUPATION TAX— 
Occupation tax; foreign corporation exclueve Wy, in 
interstate commerce .. 
Occupation tax; as to irrig: 
Industrial loan and investment companies and trust 
companies not subject t0............ 2 eee eee eee eee 
Applicability to small loan companies, incorporated 
securities brokers, and other security issuers....... 
Army post exchanges, taxation on sales and use 
of tobacco 
Railroads incorpor: ig) 
Report—when subject to penalty 
County clerk’s duty to file corporate occupation tax 
HOM oe caine vl aile ecGe ale Hana casio nF wen ek Re 
Filing corporate occupation tax liens—no fee required... 
County commissioners without power to levy... 
Cigarette machines .......... 
Corporation occupation tax... 


PARDON AND PAROLE— 
Parole of a sexual psychopath, power vested in 
GIstricl COWURE vcc.oe eis wisn ecg ts Fs Sods SR SEER s bane 
Constitutionality of L. B. 41, 1949 Session; right of 
Legislature to abrogate certain powers of Board 
Of (PANGQONS ip is2 35 os ate nis Sais Se RS Rome poe wwe Res 
Prisoner’s reprieve, authority of governor and board 
EG: ISKUC ROPTICVER © oxic seo dommes iod asada seinen sas 
Insanity commission without power to parole patients... 


PAUPERS—(See also: eee RENCE) 
Legal settlement . 2 
Liability of step-rela’ o fi 
Liability of brother or sister of the half blood to 

SUDPDOLG Fis with Girone Bao Sserais Sioa eA Sh Ree eS 
Burial expenses; liability of county............ . 
Indigent persons; disposal of remains of deceased. 
Paupers; expense for hospitalization, burial... . “ 
Liability for care of injured hitchhiker................. 


PENITENTIARY AND REFORMATORY— 

Reformatory; sale of signs made by prisoners to 

private citizens . 
Acquisition, forfeiture and restoration of “good time”... 
Liability for care of convicts who are transferred to 
Lincoln State Hospital. 02.5 <........0:.00\00cieeaeS eee ebe'ae se's 
Persons transferred from penitentiary to state hospital; 

procedure on expiration of sentence............... 
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: 379 
: 378 
: 208 
: 523 
: 625 
: 627 


: 319 
: 451 


& TAT 
: 982 


: 615 
2 573 
: 61 


: 67 
: 66 
: 627 
: 541 
: 628 


: 858 


: 100 


: 654 
: 97 


: 361 
2 224 
2 83 

: 128 
: 450 
: 504 
: 630 


: 198 
: 33 


: 60 
: 331 


Prisoner may not remain after completion of 


sentence .. 
Shipment of prison made goods to other states 

POY BATS aes 0: cae sD n Tahr cons, cetlato tap eatana eta a 28 Seg RE 53-54: 100 
Court retaining control over disciplinary measure...... 51-52: 622 
Maintenance of prison inmates engaged in manufacture 

of motor vehicle license plates.................... 49-50: 138 


Effect on good time allowance where sentence two 

years and a day 
Violation of parole; effect on g me cr‘ 
Employment of prisoners outside walls, affect on 

Sood=time: credit. <p ae peices tiee Soe Nee o's phon 
Refusal of warden to receive prisoner, nature of offense 

not stated in commitment.......................- 49-50: 949 
Use of facilities and labor in the penitentiary printing 

shop for meeting the printing needs for the 

Department of Assistance... . 
Regulation of prisoners working ou 
Convict labor, employment of................eceeeeeee 
Female with previous criminal record sentenced to 

Penitentiary: s..ass s\n atric Mates setae bn ae pe 47-48: 446 
Manufacture and disposal of novelties at penitentiary. ..47-48: 4 
Law practicing, inmates of penitentiary preparing 

legal documents, necessity to be licensed 
Injuries sustained state building construction work, 

liability of construction company under Workmen’s 

Compensation Law or in action maintained by 

PEIGONCE 6.6.3 sid. 5.43 oe aiscaretele ie nee einen Voie sales oo 58 47-48: 522 
Good time allowance, authority of warden to forfeit 

and restore, percentage of forfeited time which 

may be restored... 
Good time allowable when employe: 


- 47-48: 63 


outside. of penitentiaby. 52 ca ccs einer a sete oa gc8 47-48: 548 
Warden removed for official misconduct............... 47-48: 3 
School instruction, responsibilities of state 

Superintendent... cccagelesh a eoeceveemewe nese Seams 47-48: 102 


Life imprisonment commuted to term of years, effect 
on statutory diminution of sentence 
Warden of penitentiary appointed deputy state sheriff, 
additional bond required...................-2.005 45-46: 295 
Certified copy of sentence given to warden when 
prisoner ‘delivered. ccc 1. arsisio es clea Nes 1358 
Breaking custody—habitual criminal, length of 
HONUCONCE ang aie = eo ee AG wrarhigs pA ieee oes See 
Manslaughter charged—eligibility for probation. . 
Issuing no-fund check, erroneous sentence. a 
Contracts for prisoner labor........... A 
Good time restored to prisoner. . 22... 00..-6620000000- 


PETITIONS—(See also: ELECTIONS) 


Sufficiency of petition for sale of liquor by drink...... 53-54: 368 
School districts; freeholder’s petition to detach land from 
one district and attach to another................. 51-52: 347 


School districts; annexation; petitioners must have 
school age children residing thereon 5 
School districts; annexation.................. 
Withdrawal of signatures subsequent to filing; attacking 
validity of petition. <.:<. cise Ak Cae tain Ss cents 49-50: 936 
Withdrawal of name, signing of a remonstrance........ 49-50: 891 
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Signatures required on referendum petition in order to 


suspend the taking effect of a law -49-50: 
Signature of voter, revocable until petition fi -49-50: 
Rural fire districts—sufficiency of petition signed by 

60% of the taxpayers to authorize the organization 

OF GIStTICE: 25.005. ic cis 0s ase oie so ose snes se ea eee se oy 49-50: 
Reclamation districts—change in boundaries of districts 

by amendment of petition, extension of district 

boundary by petition to board of directors......... 49-50: 


Legality of proposed initiative petition to amend Secs. 


6 and 7 of Article III, Constitution of Nebraska... .49-50: 


Approval of initiative petition to amend Sections 6 and 7, 


Article ITI, Constitution of Nebraska.............. 49-50: 


Bond election, school district, submission of two 


petitions for bond issues.............eeeeceeseeees 49-50: 


Withdrawal of names from petition to attach territory 
to another district. . 
Reclamation districts, determining sufficiency of 


organization, qualification of sigmers............-. 47-48: 


Initiative and referendum elections, qualifications of 


petitioners as to being qualified voter............. 47-48: 


Fire protection rural district, organization petition 
requires sixty percent of tepayers, anajonty of 
electors .... 

Authority of peti 'y 
withdraw names by written request before action 


is taken by county superintendent................ 47-48: 


Primary election petitions, affidavit of circulator 


NOL TEMBPON: 35 '.ics ton edaaihewe tena Rees tee se 47-48: 


Election petitions for bond issue—not necessary to 


specify how funds be distributed.................. 45-46: 
Final date for filing initiative petitions. «45-46 
Sufficiency of petition for creation of district.......... 45-46: 
Time permitted to determine sufficiency of names 

ON. PeHLION, <i. ee nsasisig mina ws Ploy its Ls a ates eee 45-46: 
Signatures withdrawn from petitions—when privileged 

to: do. 80: And: Procedures... sien ode05 45005. cde s wyslon! 45-46: 


School transfer—signer cannot withdraw when petition 
approved and filed. . 
Filing endorsement of candidate does not co: 
filing for office 
Ballots for initiative petitions. 
Final date to nominate by petitions—vacancy on 
ANGE Soo sia Sotae mise ningun tee aeisieband oe ape eters S 
Candidate by petition for the legislature. * 
Final date to file initiative petitions 
Signatures cannot be withdrawn on liquor petition or 
remonstrance when accepted and filed............. 
Publication of initiative petitions.............. 
Pencil signatures of voters on petition acceptable 
Form required to nominate candidate for delegates 
to National Convention, - ...0.02¢.005teces ee eceees 
Signatures on election petition. . 
Petitioner may withdraw from petition. 
Petition required to submit bond issue for courthou: 
Organizing public power districts 


Signatures required to create district.. 39-42 
Signers required on liquor petition. . ? . 89-42 
Woe ‘constructing Pridge ss .ciie2 wary aide egeeg a's esa we aoc 39-42 


314 
737 


461 


577 
258 
277 
311 


AS 


372 
283 


: 567 


684 
366 
137 


: 192 


69 
193 
193 


: 214 


: 199 
: 167 


: 166 
: 166 
: 163 


: 244 
: 165 
2 IGT, 


: 162 
: 376 
: 647 
: 855 
: 656 
: 658 
: 534 
: 134 


Filing by petition after primary for office of county 

JOO RC iis cies cae see Shc Fas hase ey eteeewes as rH Ee 
Printing and publication of initiative petitions. . 
Acknowledgments on initiative petitions—not signed 


and. sealed by NOtARy: s.:65 sc inecis Meas Fae 5s kK SO 39-42: 
Defeated candidate cannot file by petition............. 39-42: 


POLICE MAGISTRATE— 


Acceptance of cash: bail by .cosnene csc Se eden ss os. iees' 53-54: 


Jurisdiction over complaints for violation of state 
laws; power to suspend or revoke operator’s 


HOONSE is 6. esi e dice eares oe bene s'en Soe ssieseeeese can ee 53-54: 


Power to commit juvenile offenders for nonpayment 


GE TING. awn ssc ps eRe s es Saleh Cele eee eRe 49-50: 


Authority to retain fees paid in state complaint 


cases, ordinance requires fees to be paid to city... .47-48: 
Eligible for office of justice of peace................-. 45-46: 


POLITICAL CONVENTIONS— 
Election; democratic chairman and members of the 


national committee: : 2. 1-2<0sc ern scsae sess enewers 51-52: 


Endorsement of delegates and election of national 


committeeman and committeewoman.............. 51-52: 


Delegates to national conventions; nominating 


PELEEIONS: fin wc dissdteisl a ne merase te ees oieias Binles wiles o, 51-52: 


Delegates to county conventions; tie vote among 


write-in candidates .........0.sccesecsssccceeenes 51-52: 


Delegates to state post-primary conventions; 


Helection: Of. 22.85'5.02 d3seaweers ceases SSS RLE Ss 51-52: 


Pre-primary law, constitutionality; definition of 
employment under L. B. 167, 61st Session; 
disqualification of delegates elected prior to 


IPS BNSCHMIONE |... 5 cree wig ke Rs ate aeia aes of ose ede 49-50: 


Selection of delegates to conventions, effect of 


Ei, Bi, AGU eosin os Lane Me aa Rote DRESS Sere ales eee 49-50: 


Delegates to county convention elected at state 


prmigty: elections: nas 22's kate awiehacinesaieee gs. 49-50: 


Endorsing candidates for delegates to national and 


district, conventiGns: .2..0- 220i acngeseseeeaeee’s 4 47-48: 
Candidates endorsed notified by officers of convention. . .45-46: 


Alternate elected succeeds appointed delegate... 
Votes of delegates governed by rules of conventio: 
Residence of delegate determined by convention 
Defeated candidate at primary cannot be nominated by 


‘party conimrtied. csesras csi crewtetran ine heer oss ee 45-46: 


Candidate must be voted upon to be entitled to 


endorsement by convention..................00005 45-46: 


County central committee appoints alternate for 
vacancy : 
Nominated and endorsed at convention—must file in 


same manner and time limit provided............. 45-46: 


Nomination at convention must be made by delegates 


or alternates. 2... 2.000 Sone aerabi Se Alcieas acs eevee 45-46: 


May nominate any duly qualified person 
Filing endorsement of candidate—does not constitute 

filing for office 
Candidate for national conve 


accept nomination..../73\- sasha anes heen eee i hHe. ey 43-44: 
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Candidate for public office may be delegate to 

political convention ............ceeseee seer eeeeees 
Number to national convention 
Parties adopt own procedure. . 
State party convention delegates file nomina ‘ion 


statement with county clerk..............--.--++- 43-44: 163 
State central committee’s duty to notify county clerks 
number to be elected........--.-2---. eee eee ee ees 43-44: 162 


Petition form required to nominate candidate to 
national convention ............--2eeee cece eee eens 
Nomination of delegates to county conventions 


Number of delegates to county convention............. 


POLL TAXES— 
Poll tax; exemption for disabled veterans............. 51-52: 475 
Inhabitants of incorporated cities and villages always 
exempt from poll tax provided in Section 77-1611, 


ES> SOpp. IVLCAG scr cg an cee te eter tee ew ee aay 49-50: 107 
Veterans exempt, construction of pensioners, disabled 

ONG inVAlidS . 2.66. e es ects sees seessetes 47-48: 346 
Poll tax exemptions of soldiers, sailors and marines..... 39-42: 650 


PUBLIC LANDS— 
(See also: FEDERAL LANDS; PUBLIC PROPERTY; 
SCHOOL LANDS) 
Authority of governor to remove tenants from 
CH TOES: cine cicin se oe ka s2ess eneeer ewes kas a 
Right of way through land owned by state universit: 
procedure: «jars. ki sasacs css hades oeeeke pea 
Reservation by state of oil and mineral rights on 
sale of state-owned lands............22-20e-eeees 
Collection of delinquent rentals due the state 


PUBLIC OFFICERS— 
Loyalty. Oath (oiiisatis. ded aaeks (dig sa seta wed ca sMaad 51-52: 173 
Fees; schedule of; failure of public officers to prepare 

schedules; interpretation of 33-148, R.S. 
Nebraska, 19450 oo cee scieas odeadiowaan 6 
Removal of warden for official misconduct 
Duties not conflicting or incompatible, may be 
appointed to other positions..................2005 
Wage assignments by public officials and employees 
Cannot appoimt Thimpelf sos. 6.0055 se weee oan ages s 
Authority to sell own property to state.... 
Public officer’s duty in discharge of his duties.......... 
Performance of other duties permitted when not 
neglectful and detrimental to official duties........ 
Officer’s duty as to transfer of funds appropriated 
by the legislature................. 
Effect on officer’s duty when suit filed. 
Appointment of acting county commissioner when 
elected official in military service................. 
Appointment of acting officer to replace county officer 
inducted into the service................ “ 
Appointive powers of constitutional officers. 


PUBLIC POWER AND IRRIGATION DISTRICTS— 
Determination of payments in lieu of taxes............. 51-52: 558 
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Power districts; sale of property charged with 
payments in lieu of taxes thereon; reduction of 
district’s payments; and re-return of property 


to fae Pollay 525 5,23 saonteretit as eaten MAYO d odie ees 51-52: 303 
Office of director, within statute prohibiting one’s 

name on ballot more than once..............-..--- 49-50: 856 
Public power and irrigation district reservoirs, 

hunting and fishing rights....................000- 49-50: 129 
Inclusion of fractional part of voting precinct, only 

electors in this part qualified to vote............... 49-50: 877 


Constitutionality of amendment to L. B. 357, 1949 

Session, removing obstructions from water 

courses by use of explosives..................0005 49-50: 91 
Electric transmission line, interference to a ground 


return telephone allowed... 17 
Amendments approved by Department of Roads 

and Irrigation effective immediately.............. 49-50: 821 
Authority of Board of Educational Lands and Funds 

to Invest, ete. 65:6. Soe ye aa toate Pee owe waa op 49-50: 45 
Electric power plant sale by city or village, kind of 

election to submit proposition...................05 47-48: 241 
Municipality purchasing distribution lines from 

district, payment in lieu of taxes................45 47-48: 296 


Public Power District of Omaha, liability for 

registration as distinguished from a tax on 

each of its motor vehicles. ................-2..54: 47-48: 385 
Public electric plant, sale by village without financial 

condition statement effect on legality of transfer. ..47-48: 360 
Nebraska Railway Commission’s authority to approve 

plans of district for constructing transmission line 

unless plans are prepared or approved by 


registered professional engineer.................+- 47-48: 662 
Public power district required to furnish statement 

Of Glectiona: 5 ¢)-si< yee. cxgie's an eae eee # Go x ok Pl 45-46: 69 
Legislation cannot be passed to impair contracts........ 45-46: 68 


Payment in lieu of taxes required if owner when 
assessments made 
City trustee of money paid in lieu of taxes. 
Sufficiency of petition for creation of district. . 
Secretary of public power district to furnish city 
information as to directors to be elected........... 
‘Term’ of office ‘of directors... <6. eons. eisai 
Power of the directors to change number of directors 
Oath of office must be filed with director’s bond. 
Registration of lobbyist for districts.......... 
Expense account of lobbyist for districts......... 
State board no authority in transfer of water rights. 
Signatures required to create district 
Reports of public power districts........ 
Reduction in number of directors of public power and 
irrigation district .... ‘ 
Petition creating districts. 
Amendments to petitions. . 
Operating beyond boundaries of district. 
Nominating and electing directors of a public power 
GIBEPICE Vas J ns.0  Hadelueeie 4 Cae Seek 
Motor vehicle license required by districts. . 
Eligibility of write-in candidate already serving 
BS CUPS CLON He sce 5.5 pad 7 we as Pee THY ool AVR 39-42: 166 


Assessing property of public power districts............ 39-42: 


Assessing real estate acquired by public power 


GISETICES 5 vos Ga sas ee es aE Bama ey Nase 39-42: 


Condemnation—court must determine just 


COMPCNIAMONG o55e5ib 0. s s)aie pein s Sais eas Ow bak heaters 39-42: 


Where file for director of public power and irrigation 
districts 


Electors of village located within district entitled 


POMVOUS oo co CORES ies ees Owe Bee LHe T See ee EN SS 39-42: 


PUBLIC PROPERTY— 


Sale or disposition of excess property on hand......... 47-48: 


Right of state to remove improvements built on 


skids on private leased landS.............-+.+-+--- 47-48: 
Consent required by state for use of patented material. .43-44: 


Authority of state department to insure exhibits 


‘eine Shown 5 wis ss ecdsines cece sass te san aepea 2 45-46: 
Escheat. of property ‘to state. 25.0. cescses ee ceerveasees 39-42: 


PUBLIC RECORDS— 
Length of time old insurance policies and old financial 
records should be retained before disposal......... 
Application should describe records to be destroyed. . 
Authority to destroy accumulation of records.......... 
Certificate of service same as discharge record— 
MO LEG: LOK FECORGING Sit ss taca wee ews cae Reese Lee 
Certificate issued to conscientious objectors not 
recorded in discharge records 
Certified copies furnished to bureaus for veteran: 
Certified copies of statistical records issued only 
by atithorized. ageney. os ic. 2.3/5 ace eak Sesh et Se 8 
Delayed birth registration prior to 1941 retained 
by local registrar 
Public records open to free inspection................. 
Unacknowledged instruments should be refused for 
recording 
Discarding records .. 
Open to public inspection 


RACING COMMISSION— 
Nebraska State Racing Commission, distribution of 

SUTPIOS LUBAS 3 issie olaco ss See swa ee Pada eed 

State Racing Commission funds, allocation 

discretionary with county board.................. 

Pari mutuel funds—equal division to counties. 

Funds of the racing commission........ 

Distribution of funds for premiums. 

Terms of commissioners 


RAILROADS— 
Constitutionality of L. B. 330, 1949 Session, requiring 
railroads to offer usable salvage material for 


sale before destroying). . 5 ..55cceda4s enenmen ves ea 49-50: 


660 


: 166 
Ballots for district located in more than ony county..... 39-42: 


145 


Railroads organized in another state, qualifying for 
operation within Nebraska; annual reports and 
occupation tax ‘fees. S 2. aus ness tpelnscisc.c.s siaes 6 47-48: 573 
Railroad’s reflex lense signals, action required by 
Railway Commission preliminary to installation 
for general regulations. . 4 
Railway Commission’s jurisdic ion over r: 
reference to: prade CrossIMES «.. 2.6600 Fos.c oes ee se ens 
Concurrent jurisdiction of state fire marshal and 
railway commission on property for fire 
PLCVEUEON isc dn cee dames se vane se 
Motor vehicles stopping at crossing. . 
Changes of grade crossing—authority to apportion 
ORDENEE: «io ad ,0. 5 saten Senate le tee DOR ART wo Zia orae ste 45-46: 127 
Gasoline transports must stop at railroad crossings.... 
Signals at railroad crossings 
Railroad accident reports...... 
Reflectorized switching lights 


RAILWAY COMMISSION— 
(See also: TELEPHONE AND TELEGRAPH; 


RAILROADS) 
Responsibility of publication of motor carrier tariffs. ...53-54: 293 
Regulation. of warehouses. to: sci y Rajsie si ovis scia's vfs 2 oees 53-54: 16 
Regulation of motor vehicle transportation; unlicensed 

carriers carrying agricultural lime to farmers...... 53-54: 133 
Jurisdiction over rural electric rates.................. 53-54: 487 
Motor carriers; interpretation of exemptions in section 

15-224, R.S. Nebraska 1943..............2..22000 51-52: 360 


Motor carriers; jurisdiction to regulate carriage for 

hire on private premises 
Motor carriers; necessity for permit. . 
Regulation of overhead line construction adjacent 

£0 SREP PORES aa occ < in Seine ee Eee TE 3:8 toi eal 
Telephone line; subscriber’s constructing; procedure 
Tractor testing law; permit to sell thereunder; who 

authorized; violations punishable.................. 51-52: 652 
Interpretation of exemption in motor carrier act relating 

to operation in city or village or within five miles 


TROL OOL | 6 3.70 s. cts spies six wae <ale eins as alo sissies 3 49-50: 928 
Effective date of license fees prescribed by L. B. 430, 

1940 Bession |... 2 <.«<:0i nas t.cie eae es Ek Dee SES SF 49-50: 286 
Construction of L. B. 431, 1949 Session—handling 

and storage of prain . 1.556. cdc4e estes sess ease 49-50: 289 


Bond issue by telephone company to improve own 
plant facilities and supply funds to other 


COYPOTAHIONS: 6 o'4y.4.0:<:6 sii ote tare Wie eign Ve ow ews So sass 49-50: 20 
Certificate of public convenience and necessity, hearing 
required tor transfer Of 0. 6 ca,= seteoteep sian oa g.0 moa) 49-50: 816 


Election to fill vacancy—time incumbent appointee 

turns office over to elected candidate. . 
Depot service refused to bus line, jurisdiction of 

commission: to regulate: 52s 65 sesso Aes os0 abe sesee 49-50: 780 
Jurisdiction of the Nebraska State Railway 

Commission to approve loans under the Federal 


AeA Gb cis os 5s rie ORE Se cen Saag es Oe Se 49-50: 603 
Power to authorize sale of tractors based on a test 
Of ‘a. Daale: MOE) os w.5 -adasin tales see sis HRs es ale hole, 49-50: 629 


Regulation of electric fences. ..........2--s2+-eeeeeees 49-50: 698 
Obligation of public warehouseman to obtain separate 
license on each building used as warehouse........ 49-50: 584 
Receipt form to be issued by state-licensed warehouseman 
—insurance carried for full value of property 


stored : 610 
Motor Carrier Act—transporting teachers and pupils, 

applied to person using own car, school district 

operating bus, when certificate of convenience 

MOQUINGG ic 5 Adelie ay x Awe Wid stele ley NA SST Bye ores 47-48: 160, 

177 

Garden plow tractor, necessity for testing and license 

to sell : 84 
Railroad’s reflex lense signals installed under 

regulations prescribed by the Railway 

COMMUBSION i oo 55. ose om cia Se Viva TES 5 bh a Nw OES 47-48: 302 
Furinshing town water, not common carrier, Railway 

Commission no jurisdiction.............00.cceeees 47-48: 278 
Concurrent jurisdiction of state fire marshal and railway 

commission on railroad property 47-48: 639 
Authority to approve plans of public power 

for constructing transmission line unless plans are 

approved by registered professional engineer....... 47-48: 662 
Railway commission’s jurisdiction over railroads in 

reference grade crossingS..............0.eeeeeeeee 47-48: 290 
Normal school student-pay-fare bus service, whether 

school is common, contract or private carrier, 

jurisdiction of Nebraska State Railway 

Commission 2 94 
Bond requirements for members : 265 


Authority to assume jurisdiction to approve security 
issues ‘of ‘public: Utility... .:06.6 005 i swee sos te sega 45-46: 261 
Jurisdiction in issuance of certificate of convenience 


for airline common carriers : 273 
Rules and regulations—requirements... : 265 
Public utility corporation give public notice before 

AHCLOABIDE: SEOCK: os 6 v.sig 4 o:4 slo pe GS aw SEN Ea ee 8 : 59 
Railway commission jurisdiction over all common 

WOTTIENS! 26s as ds Soe e4 655 oa Futsal wR ET Sta : 259 
Intracity service—required to carry RC plates...... 2 854 
No jurisdiction over company and employee matters. : 276 
Jurisdiction over power lines. . Z : 259 
Right-of-way is property righ’ : : 259 
Transporting liquor into state. ........s0csecseceeeaaee : 192 
Rebates—contractor’s expenses cannot be charged 

to-COMMON \CARTION. «5-2. 7155 55 See KGS aes oh TOE MES 39-42: 190 
Warehousing and inspection of grain on farms......... 39-42: 461 
Carriers transporting federal property must comply 

with state regulations ........ 00.0642. ced ccesce's eee : 191 
Operating truck for hire—agricuitural exemption... : 597 
Cab service regulated by Nebraska State Railway 

COMMISSION: Sse Abas es GREE RSS ERENT ee SR EIES : 784 

REAL ESTATE BROKER AND SALESMEN— 
Licenses; real estate broker and salesman............. 53-54: 257 
Auctioneer employed to assist at real estate auction 
must be qualified real estate broker............... 47-48: 564 
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Authority of man without license to serve as ring man 
in public auction of real property conducted by 


a Heensed) broker cniecddsiot cress eniewiems wis 68h oie! 47-48: 663 
Partnerships, associations and corporations acting as 
brokers should be licensed. ... 2.0... -eseeeeececeses 47-48: 9 


Real estate brokers preparing papers incidental to 
closing real estate transaction, if considered 
practice of law.. 

License required .... x 

License required to auction real estate................ 39-42: 525 


REAL ESTATE COMMISSION— 

Power to adopt rule relating to dividing commissions 

with licensed broker of another state... 
Authority of the commission to formulate rule requiring 

all listing agreements to show a definite date of 

expiration; enforcement of a listing agreement 

without such expiration date..................... 49-50: 464 
Real estate acquired by foreign corporation—when 

may escheat to the state........... 
License required to auction real estate 


: 560 


RECLAMATION DISTRICTS— 
Change in boundaries of districts by amendment of 
petition; extension of the district boundary by 
petition to the board of directors 
Determining sufficiency of organization, petition in 
reference qualification of signers 
Maximum tax levy for reclamation dis 


RESIDENCE—(See also: VOTES—VOTERS; ELECTIONS) 


Legal settlement; inmates of old people’s home........ 53-54; 394 
Effect of living in, and paying for, nursing home as 

changing: lepal settlement <2) occc wens se hii dane os 51-52: 664 
Assistance; what constitutes legal settlement.......... 51-52: 508 
Eligibility of persons residing at Mead Ordnance Plant 

TO VOLE: 5.5 ba 99)s do Lanne ea Relat VR CenIe ae cRsES Sees 


Applicant for certificate of title; university student 
County not a “resident owner of property”............ 
For school enrollment, district in which child is cared 
for is located or district in which guardian resides. .51-52: 292 
Legal settlement; mentally ill persons . : 
Taxation purposes; voting purposes. . 
Right to vote and participate in school dist: 
and elections 
Owner of vehicle under 75-224, R.S. Neb. 1943. a 
Meaning of for purposes of dissolving school districts 


with less than three legal voters.................. 51-52: 644 
Voting residence; acquiring by marriage to registered 

Nebraska voter in federal service................. 51-52: 638 
Workmen’s compensation; residence of volunteer 

FAVEMAN: | ois e'0 06.9.0 c0le sine when eSO RM EaS C6 KEE Rees 


Voting residence; loss of question of fact. 
Determination of status for game permits 
Removal from school district for a year, loss of vote 


and right, to\hold nffiees oo ::25-5 06 as st sons os sisened 49-50: 744 
Residence of children same as that of parents— 
lability of county for care... -2..466.6¥a5.5 id 055550 49-50: 28 
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Residence of government housing project, voting 


BLAWG Dose cash se meade te a ss RoR Ree See pe ee 49-50: 
What is residence of individuals living on lands leased 

from U. S. government.............2ee cece eee eeee 49-50: 
What constitutes legal settlement of a pauper 49-50 


Soldiers’ and Sailors’ Home, acquisition of Hall county 
DEMGENEE: Fie sae pt ei eln lain pase ala omnia ee ree ere 
Legal residence of pupils living with foster parents 
Old age pensioner confined in nursing home.... 
Residence requirements of candidate.... 
Residence of electors.............-+-+++++ 
Voting by applicant for old age assistance—place.. 


Residence requirements of candidates for county office. .39-42: 


RETIREMENT SYSTEMS— 

(See also: SCHOOL RETIREMENT) 

Retirement systems; classification of employees of 
Department of Services for the Blind 

‘Withdrawing Brom. 9 =. 382.55 c0ie sam sige te sean 

Refund to municipality upon withdrawal; membership; 
assessment of operating costs.............seeee0% 

Validity of municipal ordinance fixing retirement age... 

Right of employee to disability benefits............... 

Eligibility of employees receiving benefits from other 
employment to receive municipal retirement 


Benet i ire ond os = oe awe ee eee ean Lee 49-50: 


Effect of separation and subsequent re-employment on 
FIPRG 1a DONOR 6 oc. Viel cnaaess ste eae ees 

Continuation of municipal employment after age 7 

Annuity “benefits” where amount thereof under 
twenty dollars per month; power of Board of 


Educational Lands and Funds to set rules.......... 49-50: 


Authority to pay for employment services at request 


of League of Nebraska Municipalities............. 47-48: 


Construction of prior service, continuous service, 


probationary period, and employee ............... 47-48: 


Participant required to be employed for year to be 


ET PUN Ae, Pe DE oa ce Tarde gence sa eat a ate = lac 47-48: 


Prior service credit for rate of annuity when an 


employee is 65 when city became a member....... 47-48: 


Total and permanent disability, construction of law 


regarding years of service in relation to retirement. .47-48: 


Municipal elective officers not included in retirement 


SYSCGM 6 6S <ahai dt ates ve hidin oes wins Sd oe SSias Semis Asien a 47-48: 
Volunteer fire department members not eligible to 
membership in retirement system................. 47-48: 
ROADS— 


(See also: BRIDGES; COUNTY MAIL ROUTE ROADS; 
COUNTY ROADS; TOWNSHIPS) 
Road districts; tax levy under township organization; 


abolishment of districts.................. cece eens 51-52: 


Public roads; notice and hearing to vacate. 
Road district fund; participation by village in. 
Auto gates, power of county board to authorize... 
Compensation to county commissioners for road work; 

relation of highway commissioner to county board 


THORIDOES «siesta nha rier eke ede Aten Thee ae enna ean 49-50: 


Constitutionality of L. B. 133, 1949 Session, transferring 
moneys from special county road fund to general 


road purposes ... 48 
Constitutionality of L. B. 402, 1949 Session; issuance 

of sale of highway use stampS............eeeeeeee 49-50: 76 
County road improvement, includes bridges and culverts; 

contract: letting mandatory :”..... 0.50% ee sens vee te 49-50: 818 
Districts, abolishment and re-established by county 

commissioners with notice... ....0¥ cs. ee. sees sees 49-50: 855 
Expenditure of all road funds in single commissioner 

district 413 
Gravel contracting proce in county under township 

system where all mail route roads are improved 

and to be resurfaced... 5.22. <5 =-.teNittreueis« si eees% 49-50: 256 
Issuance of warrants on levy and non-levy funds, 

question of road dragging fund.................... 49-50: 51 
Liability of private construction company for unusual 

damage to county roads by heavy equipment....... 49-50: 344 
Abolishment of county road districts and office of 

TOM! OVETSOGR .s .... e608 Tabs beer ale ha esl asle a wlees 49-50: 141 
Obligation of land owner to clear trees and willows 

from the road and from ditches along the side 

Of the road hy. > 2.0.0 Scie nears potels(as afoa sie 49-50: 445 
Petition to vacate, withdrawal of name.........-.....- 49-50: 891 
Possibility of purchasing road machinery from proceeds 

of bonds voted for “Internal Improvements”....... 49-50: 205 
Unprecedented blizzard, emergency appropriation for 

road clearance; authority of county board to get 

“temporary ‘lomi! i125. Pein stas ae aa eosiniehe boc alesse ata thas 49-50: 56 
Section-line roads out of repair, bridge gone and road 

not used, duty of county to restore road........... 47-48; 123 
Public roads—whether property dedicated to public for 

roads becomes a publle"road:.:. 25 (665 heise eee ess 47-48: 560 
Road districts, whether joint real estate owners are 

resident freeholders jay rh, spec aes Wee assis esa a 47-48: 140 


Petition for consent road—transfers without reserving 

road right-of-way, present validity of road and its 

efficacy as to new land owmerS.............+00005 47-48: 11 
Road work being done by “other than county forces” 

is subject to competitive bidding. . 
Farm-to-market roads, application of st 

statute to various taxes...........002... 0000000 
Highway abandoned by state highway system, authority 


of county to continue maintenance................ 47-48: 239 
Culvert for private driveway, county not obligated 
to build; maintain or trepalr..;26 0 p2se te es a ee 47-48: 506 


Purchase or construction of bridges and culverts, 

construction of legislative bill as to 

constititionality jo. in wvakaeasesh es ane ek eh 47-48: 33 
Allowable allocation of funds for improvement of fural 

and -atar ‘mail routess <a. Sit wast We ie wien’ le als one He 47-48: 494 
Authority of county to cooperate with city in graveling 

portion of mail route road within city limits........ 47-48: 647 
County mail route improvement districts, five mill 

limitation on county taxes, constitutionality of 

Ta: NOG sc 3 sie 8.05 are ene Supe le ta oman se ones ae ee 47-48: 64 
County road funds, sources and possibilities of 

consolidating these funds, proper allocation among 

voad Gistnicts 2.24 2/35 ip. aetaa eerste tes 47-48: 566 


County’s duty to build or maintain bridges on an 


abandoned state highway. .............ssseeeeeees 47-48: 322 
Tax levy provided to obtain federal grant for county 

DORMS: -o.5 ain 5 weccwsica tobias si Mab wae sou Bae tawea edd e 45-46: 444 
Special road fund levy used exclusively in district...... 45-46: 448 
Tax levy increased for road purposes—authorized 

DY WOES Siang gears aaah oc een ectase eae as sees esa 45-46: 445 
Resident freeholders, urban and rural, required to sign 

petition for tax levy ir. «4.4.3 cas vows hea sew eget ok oe : 131 
Procedure for highway improvements within county.. : 126 
Funds for county road work may be used for matching 

federal-fands: cobs cscdsasciewsseteewa seg hoes cease 45-46: 109 
County road purposes—extra levy requires petition 

of resident. freeholders...... 2... 2. ss0c20% -2s0 5 eae 45-46: 447 
County road—expediency of establishing is judicial 

discretion of county surveyor...............-..005 45-46: 125 
County no authority to issue bonds for highway 

purposes : 126 
County board no power to estal : 124 


County board’s duty to have designated roads 

maintained and repaired... ......s.cesseecessccees 45-46: 129 
Duty to construct and maintain culverts at ditches. -45-46: 129 
Assessing costs for cleaning and constructing ditches. ..45-46: 66 
Notice to land owners to condition ditches............. 45-46: 67 
Drainage ditches—assessing costs for cleaning and 

constructing—state exempt ............... 
Removal of trees from highway right-of-way. . 
County line roads—need not be designated for ‘special 

IMPFOVEMENES, 2 oii sedis dad saree Peas ciensee aes eee 2 45 


: 66 
+ 51 


Maintenance of roads—county and township : 46 
Road district abolished—distribution of taxes. : 135 
Road dragging district funds. : 48 
Driving cattle on highway—not : 168 
Section line roads—deviation........ : 684 
Liability for damage on county road. : 207 
No right-of-way unless road established. : 505 
County highway location—not on section line. : 683 
Removing fences when road to be established......... : 398 


ROADS AND IRRIGATION DEPARTMENT— 
Turnpike authority; not an executive department; 
members not executive officers............ 2 154 


Eminent domain; title taken in “borrow” land $ 217 
Liability of state for maintenance of highways 

constructed in whole or in part with federal funds 

appropriated for highway purposes................ 53-54: 152 
Regulations as to use of highways under section 

39-615 .. 4 179 
Motor vehicle division; revoca on of driver’ Ss license 

under point system provided in LB. 166.5. 0.2450 53-54: 143 
Motor vehicle division; authority of administrator 

din: licensing dealers: vi. soccis 6 ic sew e wlan S55 oe ss 53-54: 106 
Highway commission; meetings; private or executive 

SESSIONS: (1 Gig situaieis ea essere és oe HasOaeE ESO ee N 53-54: 270 
Funds available for maintenance of highway not 

described as state highway : 298 
Authority to relocate highway : 280 
Authority to maintain highway not described as 

a Btate ighWay. 324% ssccioss ss ¢ hernias e's NaS Be 53-54: 289 


Right of way through land owned by state 
University;-procedlive: . So sticid siege yeas hs, canine 
Expenditure of funds for test highway project 
In. ANOMMEE “SLAC. sis wine ts me's scsera se Solel aS EE oe 
Authority to pay membership dues in National 
Association from funds in budget. . 
Qualifications of head of department... 
Maintenance of prison inmates engaged in manufacture 
of motor vehicle license plates..............-..005 
Reduction of speed limit by department, formal 
declaration. not required ....)..c%iecs sc snide ea one esas 
Title or interest of state in abandoned highways, how 
GSCERININED, | oo. fase ges Sak Sete Mera e's Soa Bane eH 
Motor vehicle director, delegating judicial function to 
GITCCEOR” 6) o-vsa sin vse stn gc ah he NB weap ae Eee rasa eel 
Engineering service furnished to municipalities to plan 
and construct. airports. ......)c): 2 eaiseas a eecnee oes 
Authority to use highway cash fund to purchase and 
construct building . 
Authority to formulate ru es and regulations for public 
safety at points of ingress and egress at business 
enterprises adjoining highwaySs................... 
County board no authority to make rules for moving 
buildings over county roadS..............eeeeeeee 
Rules and regulations pertaining to moving buildings 
over state and federal highwaysv. . 
Highway of state highway system, auth y 
department to abandon and authority of county 
to coritinue maintenance: iiss sc session a eae eg one 
Construction of secondary ponds. au versie. + for bids 
for contract not required : 
Authority to determine need for bridge 
Right to contract for maintenance and reconstruction 
OF PROTGCts:.. 45. te cdas Maranon atte 8. h08 oti aee 
Department of Roads and Irrigations’ duties as to 
permitting signs and lights on highway 
PIBAEOE WAY ss a cat ed Aaa sees efeaarONane tN Mare SGA 
Highway construction, liability insurance.............. 
Authority to enter into agreements on behalf of 
the state ... 
Rules and regulatio: 
contract 
Effect of petition for bridge 


Nebraska water resources study by the state engineer. - 89-42 
RURAL MAIL ROUTE ROADS— 
(See COUNTY MAIL ROUTE ROADS) 
SAFETY PATROL— 
Safety Patrol; authority to designate chief of patrol 
COLONEL irae, oatee ep OR Nees Bele ey RRS 6 se Be Be 51-52 
Duty to lodge in county jail prisoners taken by 
members of Nebraska Safety Patrol............... 49-50 
Safety patrolmen’s retirement system benefits, how 
GOLEKTUNCE: oc wis 5's sizinr'es eke ois PaO Cee aod Maw TA ADS 49-50 
Safety Patrol, making arrests, authority with or 
without warrant, misdemeanors, violations, felons, 
rioters, assemblies, *affraya:.. sc... 20h 56a cn, He's geo) 47-48 
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: 521 
: 674 


: 399 
: 212 


: 138 
: 834 
: 839 
7 55 
: 595 
: 80 


: 59 
: 26 
: 26 


: 239 


: 123 
: 133 


: 382 
1 685 
: 481 
1 26 

: 822 


: 134 
: 732 


: 133 
: 140 
: 618 


: 96 


Authority of inspector of Liquor Commission to make 
arrest for speeding on highway..............++.+. 47-48: 687 
Bond required when commissioned deputy sheriff. : 378 


ASCIDENE-PEPOMEB: a:5)5 60'b FeeS ciee Ces Ha Reh ee, SOLE 
Powers and duties of patrol reference excess load: : 618 
SALARIES— 

Salaries; increase in salary of county clerk for 

performing duties of county assessor.............+ 53-54: 377 
Salaries; superintendents of state mental hospitals..... 53-54: 181 
Salaries; county public welfare employees; authority 

to fix -53-54: 407 
Salaries; county commissioner; change in salar! ies a} 2 215 
Salaries; county clerk when performing the duties 

of county assessor. 1 247 
Salaries; county board fixing salaries of its members 

below amount fixed by law.........seccsescseoees 53-54: 369 
Salaries; effective date of increase; L. B. 68, 62nd 

Session waite 2B 
Salaries; county superinten lent; 2 285 
Salaries; county service officer : 340 
Salaries; county officers; additional compensation. . 51-52: 96 
Salaries; county assessor; increase, when effective.....51-52: 619 
Salaries; Class 1 and Class 2 county sheriffs.......... 51-52: 612 


Salaries; chief adult probation officer; Class 9 county...51-52: 320 
Salaries; chairman of county board of health where 
there has been created a health authority under 


71-1626 to 71-1636, R.R.S. 1943..............0 00 51-52: 242 
Salaries; chairman of county board of health.......... 51-52: 241 
Salaries; allowance of where county employee performs 

Guties At her Homes «oss sie is asta sade ne ie Ghee Sara se oe 51-52: 696 
Salary and expense schedule; county assistance 

employees : 186 
Salaries; secretary 

duty as chief inspector 2011 
Salaries; effective date of railway commissioners’ 

Salary INCLEBAG 5. 6/ssaPuwates ao sh Gee ewine tongs is 51-52: 259 
Effective date of increase in salary for the office of 

Register: Of DGGds .5.0% wie eces a haath Se eae Rese 49-50: 400 
Register of deeds; office based on population, census 

and not official announcement of, controlling.......49-50: 875 
Effective date of increase in salary for the office o: 

Merister of Deedsk. ess hiiiG cies eek san adore eerie 49-50: 400 
Member of county board, prohibitions on drawing 

PREY S55 a as Since afb Water Nin Gite WF Wo gOS © ade Ed Sy te  OE Sw + 937 
When is salary available to deputies : 886 
County clerk; extra pay for services performed in 

assisting county assessor .. 49-50: 296 
County surveyor per diem.. «47-48; 45 
Military pay for fifteen days in ad 

Salary, Li By Uae cos se nicrcen Wee K64 de Com mee koa ee 47-48: 542 
County treasurer’s authority to increase deputy’s 

salary, approval of county board................. 47-48: 268 


Salary increase for deputies, when new law applies. ...47-48: 268 
Sheriff Class I county, authority of board to increase. ..47-48: 250 
Sheriff Class II county, authority of board to increase. .47-48: 235 
State employees’ salary where serving as juryman or 

WIGHESS IN ACOURL. .3e5.2Go.adls ser beame eat Paldet quay 47-48: 629 


State officers’ salary—governor, supreme court and 
district court judges—effective date of raises in 
salary 


Teacher salary claims be published.................. : 147-48: 


Salaries, effective date of raises in salary of supreme 


COUPE JUAPOS soon Wetter eee heme eyes cave tae 47-48: 


Board of Control, authority of increased salaries of 


officers and employees before July Ist............ 47-48: 


Board of Equalization duty does not cause increase 


of commissioners’ or supervisor’s statutory salary. ..47-48: 


Claim for services performed more than ninety days 
before filing is barred 
Claim for services previously 


board barred by prior adjudication................ 47-48: 


County assessor, power of board to meet emergency, 


Da By DI iio v.ni.n omidls £ Vie old ORG ts GIO aaa ww nis eal Pel 47-48: 


County assessor, salary is not related to duties 


imposed ‘by’ statute sss ss esti tee aid casa 47-48: 


County judge, salary increase not operative until 


time specified in, act). Bova tO. . 220. so. anes 47-48: 


Dispensing with deputy—employing clerk at salary 


INH ORCOS! i. siuc de Sa eed apg aes os a Saree 45-46: 


Effective date increasing salary of secretary of 


Board of Comerol ;. 26 c.sra.a sn Fao see Se wassiew sen ae 45-46: 
Effective date of salary changes of appointed officers. ..45-46: 


Effective date of salary changes of secretaries and 
deputies 
Effective date of salary 


CLETEES. sic 's aie oS Mea TRAE SSRI ARE OLS dsr Ge een 45-46: 


Effective date of salary increase for municipal 
JUS OS oo aia 'n's, 55 eee oe eee END bh sia «see 
Employee paid two separate salaries 
Salary increase for deputy register of deeds 
Salary of officials when change in classification 
of county 
Change in salary before confirmation of appointment. 
Clerk and assistant clerk of Legislature............... 
County commissioner’s compensation for supervising 


TORE WEORIE AS. 5 cie1sk 5 tact ele em ete sie mec ts SN nek 45-46: 


County commissioner’s salary..............-...++.005- 45-46: 


County judge entitled to salary during period while 
acting “as county. clerkinm ae. chp gate tissain sees oat 
De Facto officer’s salary. rs 
Adjutant ‘General. «oi 240 cease oe oeeeten 
Increasing or diminishing salary of deputy officer. 
Increasing or diminishing salaries of state officers. 


Part-time work ............ 
Employees of county officers. 


Deputy clerk of district court in Class IIT counties. |__| 43-44: 
Deputy clerk of district court—change in salary....... 43-44: 
County superintendent of public instruction............ 43-44: 


Salaries of county officers need not be held for 
allowance : 
County officers and dep 
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: 116 


281 
116 
51 
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: 152 


152 
298 
510 
370 
74 


256 
252 


2 254 


27 


: 27 
: 258 
: 122 


: 118 
2 252 
: 400 


119, 
120 
116, 
117 


: 123 
: 253 
: 282 
: 311 
: 312 
Increasing salary of police judge in sie of first class. ..43-44: 
: 317 
: 128 


62 


117, 
119 
125 
121 


: 110 
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County commissioners—additional salary for directing 
TOS. WOLKE 4 i. lc s.es coon pew ale cate sine sp wees Sees 43-44: 109 
Appointed county officer’s salary same as the 


incumbent elected officer. .......- 520.6 seesenesred : 120 
When salary warrants to be issued........ i : 688 
Salary of FSA employees, county cannot pay... if : 688 
‘County board ‘Members. «os 254.0 cae dpa dense Coe ee as : 193, 

232 
Compensation of lieutenant governor................+- : 687 
County treasurer .....50.050.6005 : 800 
Salary of constitutional officer. : 687 
Commissioners of insanity. . : 193 

SCHOOLS— 

Determination of length of kindergarten sessions...... 53-54: 263 
Compulsory education. 6.2 3.5.0 62065 we salen wane 155 aw ¥0s,9 53-54: 279 
Superintendent’s authority to purchase film strips 

and volumes of the school laws.................4 2 225 
Fire hazards; liability for locking or obstructing 

exits : 546 
Fire extingui: hers: y for failure to provide : 705 
School board; authority to bar from regular 

attendance, pupils shown to be unable to 

profit. therefrom: acs gosh os ss ces ors eee Mele Ow 51-52: 361 
Constitutionality of L. B. 381, 1949 Session admission 

and advancement of children in public schools...... 49-50: 99 
Authority to require compulsory vaccination; 

exception ‘based. on religion ..05024..0s sess 5 69022 49-50: 900 
Children under five years, admission to kindergarten 

upon demonstration of ability required............ 49-50: 354 
Regulation of student’s use of motor vehicles during 

SCHOOUNOWFS: sworn sd. fe ftiateatn oo ee neee > eee 49-50: 988 
Requirement of kindergarten training: as prerequisite 

to first grade enrollment. : 938 
Children under five years, adm: 

upon demonstration of ability.................... 49-50: 354 
Admission to kindergarten by testing procedures 

ParnNSsi Pleo oss5 gj ke og ana eee HERTS 49-50: 782 
Obligation of school district to have kindergarten...... 49-50: 443 
Private school or business college, authority to 

issue bachelor degrees or associate degrees........ 47-48: 507 
Publication of annual estimates, claims and 

PROCECOINGS, 63525 tins sdties 5 55a wlan ie gapea an vad 47-48: 373 


Flight schools or schools for instruction in aviation 
not included in statute applying to public schools. ..47-48: 331 
Eighth grade state examinations—who required 


PO SPAR Oa a Mesiy.o eel eegusea i ana rasta Feet a a erase eI SS 45-46: 222 
Physically handicapped children—additional training 

required ... - 45-46: 221 
Religious instructio: . 45-46: 218 
Prayers at public school graduation exercises.......... 43-44: 268 
Pupils not considered when determining school 

POpulahion: 2.5 5 soca sie Pears shin o Saw a ease Rae 43-44: 266 
Physically handicapped children..... - 43-44; 263 
Education of physically handicapped children . 89-42: 705 
Closing-correspondence consent of parents. . 89-42: 707 
Exemption of pupils from eighth grade exam . .89-42: 704 


—516— 


SCHOOL BOARD AND OFFICERS— 
Action ‘of de: facto: officersin cas oc.ctcadahn's sos esoae os 53-54: 242 
Class I district; authority of board to purchase bus 


without a vote. : 642 
Class I districts; powe: ard contract w: 

neighboring town district to which parents do 

not wish to send their children................... 51-52: 317 
Class VI districts; special meetings................... 51-52: 180 
County high school district; demand for bond from 

treasurer, who is the county treasurer............. 51-52: 257 
Applicability of teacher tenue statutes; liability of 

for attorney fees for defending president of school 

| os oc Ree ee aS oe tee ape Aan eRe res 51-52: 503 
Employee’s request to withhold insurance premiums 

from wages mandatory on board.................. 51-52: 550 
Discontinuance of high school; increase of twelve-mill 

levy; election of officers at special meeting... : 215 
Two schools in district, power to close one in board. . : 878 
Expenditure of school funds by board to construct 

well for school purposes on adjacent privately- 

Owned an iio. Sa eleitsakon sex snses | Shere sees 49-50: 1000 
Class III district, no city; treasurer chosen by board 

OE CAUCATION, «1. :o:6. 5 0: see ais hos: /ois t.09s Sale helt Giese is ore aw 49-50: 859 
Effect of vote by electors empowering board to contract 

with another district for instruction............... 49-50: 890 
Partial payment of city treasurer’s salary who is 

ex officio treasurer of district.................... 49-50: 987 
Books and supplies, requiring competitive bidding...... 47-48: 116 
Liability insurance on school busses, authority to 

PUPEHAKS! xc 565is.5O2 cow de area Powe saa sca Hae RES 47-48: 326 
Tie vote, procedure for deciding in school district 

Dear CleCtlOn 10:55 +S eas amen tree stectnkioten tats 47-48: 503 
School districts publishing annual estimates, claims 

and Proceedings. :. xcjica les 4 ae Waweumrew ese he asses eee 47-48: 373 
District with only two board members, authority 

to legally function and pay teacher’s salary........ 47-48: 669 
Failure of new elected officers to file acceptances...... 47-48: 598 
Incumbent director, authority to receive the filings 

of acceptance by newly elected officers............ 47-48: 612 
Statute not applicable for removal of school 

Gisthich Officers: .x «shes wwcunnetaeons HeRS ees ee oe 47-48: 512 
Majority of board constitutes quorum, majority of 

quorum can effectuate official acts of board....... 47-48: 538 
Qualifications of voter at a district meeting : 557 


Publishing claims and proceedings of school boar 
necessary to publish teachers salaries.............. 47-48: 281 
Authority of county treasurer to question adequacy 
of district treasurer’s bond after fixed by district 


OAL os Sasa tir ee ties Set a hn 6rse So Fee Ie S 47-48: 643 
County attorney serving as secretary of board on a 

BAIANY 25.3 a atinaandutey Aa eac ata at eere OL G aos sa aad 47-48: 77 
County superintendent cannot be a member of school 

ROBE satanic’ sae goer Oe DORR SRNL a ees Baie oS 45-46: 202 


County treasurer’s liability on paying magney, to 
unbonded school district treasurer. ‘ 
Bond for school treasurer............. 


: 272 
3 Ti2 
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SCHOOL BUILDINGS AND SITES— 

Districts; authority to build with surplus money in 

general fund 
“Public assemblages”; scope of under statutes. . 
Districts; lease of unused school property; dispo; 

OL PEHCHETEP Si. 05 sie sos vin meen CHS cee eel aae ee 
Lease of schoolhouse for long term; Class I district 
School buildings; removal by private buyer from village 


having outstanding bonded indebtedness........... 51-52: 


Districts; “special levy for new buildings or additions 
to old buildings. . a 

Schoolhouse; erection ou of vee 

Authority of district in village less than 1000 inhabitants 


to purchase house for superintendent of schools..... 49-50: 
Special tax voted, construction contingent on collection. .49-50: 


Reversion of non-used school land, disposition and 


Use OF MMe e oso. 888i side o's SeeeGauuae sees meets 49-50: 
-47-48: 
Site for school building designated at annual meeting. . - 45-46: 


Article VI district establishing building fund. 
School building fund, 50% of levy submitted to vote 


WE CICCLORS nica acs oi.5 6k Swen meer Meet ED eR Ea 45-46: 
Construction of building, 70% of levy collected in 

SOUS FUNG G5 aes gia oes. Semel wea RANG emt a IE eT 45-46: 
School officials renting building for school. . » ++ 89-42: 
Voting on change of schoolhouse site.................. 43-44: 

SCHOOL DISTRICT MERGERS AND BOUNDARY 

CHANGES— 
Districts; transfer of land from one to another, 

Section, ‘79-403, RAR.S. 1943. <3 ci kse ns Seven nscee ee 53-54: 
Redistricting; who approves final draft of plans to 

he ‘submitted to. waters. <1. 4 4.2.62.05! 004 sida teen eee S28 53-54: 


Attaching territory to adjoining district, 


constitutionality of section 79-405, R.R.S. 1943..... 53-54: 


Change of boundaries 
Depopulated; annexation to adjoining territory. . 
Districts; newly created or enlarged, assumption 
Of INGEDECRNESE *.. 5. sse.90is < in os AG oeenrak inte se 
Creation of new districts from other districts; when 


created 
Change of territory. . 
Boundaries, change of; 


istricts in two or more 


counties; petition signed by board of education... .. 51-52: 


Districts; annexation of one by two or more adjoining 
GIBLFICUS Fennec SES Sites sy «8 6 os eam ER SRR OLE AS 

Annexation of territory of adjoining distric' 
MBCORATE YM Saris: ye aieys «arb. in a cate pean nee elo Sie ere 

Reorganization of school districts; validity of election 
where single polling place of voters of districts 


located in several counties. .............+00.-0000% 51-52: 


Liability for bonded indebtedness of territory added to 
county: high ‘school districts. . 5.0.25 0.200..2 220344 
Districts; land acquired by federal government 
Annexation; sufficiency of petitions; procedure. 
Annexation; petitioners must have school age children 
residing thereon 
Depopulated districts; meaning of “residing therein” 


for purposes of dissolution..............-.......04 51-52: 
Anviexations-PEHEHON 5.5 oioi.~ joins sain coe Wie a's. bP ives dia oh eens 51-52: 


Freeholder’s petition to detach land from one district 


and attach to anothers... ......s26ncvccseeeseecesd 51-52: 347 
Failing to maintain school; annexation of territory to 
adjoining ‘districts 7572 sss eee ee sea eees oa 51-52: 520 


Districts; dissolution of for failure to maintain school 

for two years.... 
Annexation by metropolitan city, not subject to vote 

Of GlEGHORS? 2.75 <3: soe Raie se antes cae bee hess 49-50: 825 
Consolidation of school districts for purposes of 

establishing a high school; requirements as to legal 

voters; location of school district in another county 

as effecting high school district, secession of district 


for convenience in consolidation ---49-50: 364 
Procedure for concluding the exercise of the 

‘when “discontinued ™\...322. 5a Boe awed ses acess 49-50: 546 
Withdrawal of names from petition to attach territory 

to: another district. setezs catabi anaes s otieees sens 49-50: 18 
Rural high schoo! district, annexation of another district 

by: petition’ . ... << So eae eee amet ine as soe owls aielen 49-50: 778 
Reorganization; election of county committee; when 

done; division of counties as bearing on election 

OL COMMIEECE) Si: A7s Sresewale «Mee eile sss eae saa i ala 49-50: 397 
Residence requirements for county committee for 

reorganization of school districts.................. 49-50: 580 


Formation of rural high school district by two or 

more non-adjoining school districts already members 

of county high school district... 0.2.65. .6.0.56.5% 49-50: 3 
Constitutionality of Sec. 79-106, R.S. 1943, relating 

to detachment of land from one district and 


attachment to another. . 20257 22 Male os ves os esac 49-50: 269 
Merger, liability of merged districts for bonds voted 

by one of merged, distriets. ov. cme. once ena cere 49-50: 945 
Merger of rural elementary districts; effect on high 

school and voting districts. /a226 eee. eos esas 49-50: 847 


Contract for instruction with an adjoining district, sale 
of school house—county superintendent no authority 


tO:ANNES CISURICE 5 52:5 tomiag stare wien ise tew ee elas 47-48: 417 
Rural high school, dissolution and manner of disposition 

of school site and buildings....-.............2-..:. 47-48: 568 
School district with more than two legal voters, 

attaching territory to adjoining district............ 47-48: 311 
Districts united, new district has not been created. 47-48: 253 
Annexing district, school not maintained for two 

CONBECULIVE “YEATS,. "5s e-a<i gdiania as ae oes ese era es! 47-48: 217 
Consolidation of rural districts, procedure and election 

CXPCTISES oa + 5.5 0's. sass erst lerios ear See ee 4 giao aah oe es 47-48: 43 
Authority of petitioners for annexation of territory to 

withdraw names by written request before action 

is taken by county superintendent................. 47-48: 684 
District boundary changed, showing as to proper 

posting of legal notice of petition required......... 47-48: 222 
Attaching territory separated by water, transferring 

pupils, levy, collection and transfer of tax.......... 47-48: 151 
Attaching portion of school district to another, petition 

of landowners and notice of change................ 47-48: 488 
Attaching district to another, school district closed 

Tor lack.of piupilsss) <2 eae ere ein eae serait 47-48: 476 
Consolidation of schools located in two or more 

Counties, -PTOCEMUTE 2 s-ss:¢esreieww wiaquieiy vies ose 's = 4 dundee 47-48: 467 


Consolidation of rural school districts with high school 

GISEEICE, ‘PROCEAUPS ly. sin} .5 iia. bein a Sins siiyare wis Boa wee 47-48: 467 
Notice required before county superintendent can 

discontinue district and attach territory to another 


GISERICER 2.03 6h Og oes miss owen Meas ware aideas oe 47-48: 642 
Consolidate elementary districts, procedure to follow 
without affecting county high school district....... 47-48: 443 


Discontinuing district and attaching to a consolidated 


district, requirements of petition.... : 230 
Dissolution of school district............ : 203 
Dissolution of district—procedure and dispos' 

DE TUNOS 5 ssid eer cae Go Sau ms oie ee es nema eeer a ose 45-46: 205 
Dissolution of district—attaching same to adjoining 

district 1 204 
Adjoining or changing boundary 

county ‘superintendent. . 22.06.0029 cea xeecseeeenes! : 202 
Dissolution of district—duty and compensation of 

county superintendent 2.2 sic 1a ss ease Sceee ee sia? 45-46: 205 
Consolidated district subject to indebtedness of each 

GISEMICE <5. xsia grates od oa oid ok ema aialsia aden s anova sya tshd 45-46: 206 
Transfer of land to another district—requirement...... 43-44: 271 
County superintendent’s duty to attach remaining 

property: to. adjoining district. . .....:..cia +5 sieges nas vas! 43-44: 261 
Annexation of depopulated school district.............. 39-42: 290 


SCHOOL DISTRICTS— 
Payment: of .comnsel £6035 :235 5 c.2:-. scorns beeen cle ada wie : 876 
Change from Class I to Class II district. : 184 
Total liability for injury to school child assigned to 


assist children across streets..............+....4. 53-54: 272 
Right of original district to issue bonds following 

FOOPZOUIZANOR: sce Pico citn oa tien ee balhaae cae berate 53-54: 363 
Purchase of teacherage; vote required to authorize..... 53-54: 335 
Class I district; contract with neighboring district 

which maintains a kindergarten................... 51-52: 344 
Contracts for instruction of pupils in another 

BISEPIOU Nac csg wrt a a buld cain as sa Raisaie ose a ates maa 51-52: 170 


Unapproved high school; motion to discontinue failed 
to carry; obligation to continue; taxpayer’s 


OUON SS witactss aeidaeses 2 eteeiah ween Sia wn Shaw ee RASS 51-52: 280 
Contract for instruction in neighboring district; effect 
of failure to execute and file contract.............. 51-52: 124 


District; classification; authority of superintendent 


of public instruction : 529 
Districts; liability for torts of—board members, 

SSCHIS OF CMPlOYVOOR, 66. ceedak i iaea svn Seaver eee os 51-52: 722 
Purchase of equipment by several districts to be 

held ‘in trust ‘for use:0f all... o<0s eu sieesd csc see ee 51-52: 659 
Duty of county attorney to represent county high 

SCHOOL- Gish «cae dasakis 29.04'd seas aise DEN SM ead 49-50: 25 
Obligation of school district to maintain school 

for the statutory’ period...«:......:i.0.6s4.c0esce0s wean 49-50: 459 


Status of Article III school under L. B. 1 where 

school has illegally maintained a high school; 

exclusion of nonresident contract pupils in court 

to: determine ‘enroliment.....2 ¢ 5.6 si94.<.00%000005 05.039 49-50: 356 
Status of Article III school illegally maintaining a 

high school; exclusion of nonresident contract 

PUPS TLOM COWL aac 5 22 stam 9 iss Baws deme em TA AES 49-50: 451 


When school district can change classification.......... 49-50: 443 
Obligation of district to furnish education to children 

from another county residing in a foster home 

Mn. ‘PAE GishIGhs ncane ay Same ea eenlyseed Be Ee ane tots 49-50: 367 
Tort liability of school district, aeronautics course 

involving “air experience’. 
Right of school district to remo D' 

hospital or to call a physician, with or without 

parents consent and to use money derived from 

school taxes to pay the expenses incurred.......... 49-50: 465 
Authority to insure children against playground 

accidents out of school district funds.............. 49-50: 409 
Tort liability of school district, injuries incurred by 

paying public at athletic events................... 49-50: 92 
Validity of bonds where examination of bond history 

discloses only question is whether school district 

is lawfully entitled to function as Article 6 

BEHOOL. "05: udibigsoiate isin bea ona arated eter eRe a a wee Lae : 265 
Definition of “children of school age’ 


: 93 


of boundary changes : 656 
School busses, authority of Article VI district to 

issue bonds to purchase busses.................... 47-48: 491 
Changing form of district, power at annual meeting..... 47-48: 599 
Abandonment of school district, arranging education 

and transportation to other school................. 47-48: 613 


Authority to keep school open for some pupils and 
contract education for others in another district... .47-48: 557 
Liability insurance on school busses, authority for 


school district to purchase insurance............... 47-48: 326 
Publishing claims and proceedings of school board, 

necessary to publish teachers’ salaries............. 47-48: 281 
Obligation of district to provide education to children 

not actual residents of district.................... 47-48: 627 
Education expense of physically handicapped children 

is responsibility of :distrvict.ccs. sins Sse e eee nae a 45-46: 220 
No authority for Article VI school to change 

DER ANIZALION? 5s eistens farsa Oo crols Maernmele ne aS mine he a 43-44: 266 
Vote of school district required to change 

organization of Article VIII school................ 43-44: 266 
School district meeting required when arranging for 

instruction of children elsewhere.................. 43-44: 264 


Transferred pupils not considered when Se 


school population . : 266 
Closing school district- qi : 263 
Liability of school district for injury of athletes. : 475 
Depopulated school district 2 ad 

SCHOOL ELECTIONS— 
(See also: RESIDENCE; VOTES AND VOTERS; 

VACANCY) 

Vote necessary to authorize purchase of teacherage; 

Glass: ID school district... <. occ ohawins 45% sic eden 53-54: 335 
Residence requirement for voting; members of 

armed forces : 846 
Reorganization; voting units : 173 
Right to vote and participate in school district affairs 

and elections: <.,.or:.civins adel sna omnia Sadie siele win 80 51-52: 388 
Officers of Class I district; discontinuance of high 

school; increase twelve-mill levy.................. 51-52: 215 
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Counting of ballots by town board unauthorized........ 49-50: 772 
Nonresidence for a year, vote and right to hold 

OLE AOSE Ess pitted me nia's Pod ae Reba se BS a ae 2 Amana 49-50: 744 
School districts, investment in warrants by county 

EDCASULED Soc Sanatetiia 6.412 Chass ia Mice em aape ees Bap 49-50: 673 
Issuance and negotiations of bonds of rural high 

school. distri), 2520.2 y..0<0% 006 S005 s aS 4003 vie cee 49-50: 193 
Bond election, school district, submission of two 

petitions: for bond issues: «oi. sess saa tem edes creas 49-50: 311 
Reorganization; election of county committee; when 

done; division of counties as bearing on election 

of committee ....... : 397 
Registration of voters.... : 663 
Qualification of voters moving from one school 

district to another................ 1 324 
Merger of districts; eligibility to vote : 847 
School district bond elections, designation by school 

‘hoard of pollitie plIAGes 5 oc sscae au dese sess Aha wks 49-50: 382 
Designation by school board of polling place at a 

bond Cleettony £7235 912-. 0G 25s shy ut gy aT aaa eR EEE 49-50: 597 
Validity of election where ballots marked for less 

than full number of members to be elected were 

disregarded; legality of election held after 

expiration of statutory period..................... 49-50: 580 
Filing by petition, not permissible for members of 

school board in Class II district................... 49-50: 726 
Limiting power of school board in use of tax levy 

proceeds by specific wording of ballot............. 49-50: 121 
County board of regents, write-in votes required for 

MOMMTALIOMS, © oars ovina) 5)a. ard Sais wiateesewinatelers abisenenS 49-50: 884 
Duties of county election commissioner in regard to 

school board elections, provisions for charging 

CRDOTIBGS varied a .distais ic ss Belo d Wada as, aisalaewic aww sia efelprgieta 49-50: 115 
School buildings or improvements, tax levy to create 

sinking fund, election procedure to submit BRODOnas 

L. B. 357... a -47-48: 425 
Election expense ng 

CRDEDRC at Ves e eines oienc he Shee eb ESSN Selon Ped! 47-48: 43 
Bond election, persons temporarily transferred from 

district, eligibility to vote...................00005 47-48: 571 
School house construction bond election, resubmission, 

folr month. limitation: 5.) 0..66 se ope so 5 hese 47-48: 192 
County high school, issuing bonds and election for 

building and equipment, holding election same 

day An. general states oo c2a 0p 0.2 5 cheese aoe 47-48: 619 
Regent of county high school vacancy—nominating 

candidate: foofill vacanty,. 0c). acigcseneceen enix e es 47-48: 606 
Tie vote, procedure for deciding in school district 

board ‘election Goo 22 15 ccc echsie lesen ees cea usees 47-48: 503 
Site for school building designated ae annual 

meeting ‘ -45-46: 211 
Electors entitled vote on -45-46: 208 
To change organization of Article Sot school -43-44: 266 
To change organization of Article VI school. -43-44: 266 
Postponement of annual school district meeting 43-44: 269 
Residents right to vote on general school matters....... 43-44: 266 
Transferred residents cannot vote on bond issues 

and tax matters : 266 
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Time between school bond elections—building levy 
NOE “BELECEED: 55 5.<'- wBintrenie nen OMAN to S54 BOSS yy : 706 


Retransfer of lands to school district..... : 507 
Absentee voting at school district elections : 847 
Absent and disabled voters............... > 875 
Submitting bond issue to school electorate. : 365 
SCHOOL FUNDS— 

Districts; free high school tuition funds............... 53-54: 84 
Districts; funds; distribution of tobacco license fee..... 53-54: 497 
Districts; warrants on exhausted general fund; 

assumption of unbonded indebtedness by 

reorganized) district... sti sce cic osoe cok husk sea 53-54: 96 
Districts; authority to set aside surplus general funds 

for: bond ‘Tetirement. c:..i02:-eveepemes sss tee 7 aele's 53-54: 419 
Schools; transfer of money from general fund.......... 53-54: 61 
Districts; authority to build up surplus without need 

therefore by collection of taxes................... 53-54: 388 
School board; authority to designate and purchase 

school site from sinking fund : 187 
Issuance and negotiation of bonds of rural hig! 

GISEMGE et oe alas eae is Poa oe a Ons ie RENE : 103 
Filing indemnity bond for lost transfer of warrant..... 49-50: 566 
Interest after maturity and retirement of school 

district, refimding bonds... 3.7 Gsee mers <s.5 oaaeca. sy 49-50: 185 
Audit of financial affairs, state auditor not required 

or authorized To: MaKe... .c 35 caldeetmitsas ahs d eves Siete 49-50: 799 
Distribution of funds held by state treasurer for 

flood controls effective date... 262. 260% 6h cs sence 49-50: 380 
Special levy funds, investment in warrants by county 

EVCASUPOR: (5 5 56 aaj Pert pS es OTM eta Ieme alse Se Ree a 49-50: 673 
Transfer of funds from general fund to building fund 

‘Dy Class: IIE school idistrict’ so: sacs ek «ounce ss oS 49-50: 504 
Registration of bonds issued by School District No. 9, 

Seward County, Nebraska... : 247 
Payments of interest on unpaid building fund 

WRETANIES:) tases o's eho koera ite Ae ee em eS we Haiti ied 49-50: 698 
Authority to invest building fund money in government 

securities until needed. 5.225 osecle Selec soc vawnee 47-48: 695 
School district’s authority to invest building fund in 

povernmiont securities:.o kan. nesteanle Se oes avant alee 47-48: 695 
Registering warrants above maximum mill levy for 

CUTTEME. CXPENSES osteo ~ a eae ies a sare’ hae need 47-48: 26 
Closed, procedure to compel board to relinquish funds 

and securities for distribution..................... 47-48: 533 
Appropriation, date when payment to district can 

HO Wadena cies os eisai Taisen eee pies ee emi ers eae SN = 47-48: 132 
Article VI district establishing building fund........... 47-48: 398 
School building fund—50% of levy submitted to 

vote of electors. : 210 
County treasurer’s lial y on paying money to 

unbonded school district treasurer................. 43-44: 272 
No restriction on issuance of warrants by school 


GUBtLICKS 5 sis xasexosiees Veen eer poem ene aide sceewey 
Funds for premiums on school exhibits. = 
School district indebtedness......... 


Investment of surplus school district funds Z 
State Trade: School funds. 25.05.37 cesses th neces ane car 89-42: 708 


Refunding bonds for bonds not now eligible for 
PUPCDHSE 2s ots iors he slg enn on pg 2s Hae, Bia nin Weg OSS Sister! 39-42: 121 
Investment of sinking fund of school district in 


registered warrants : 710 
Using school funds for ice cream. : 703 
Transferring school funds........ : 365 

430 
Transferring funds of school district.................. 39-42: 428 
429 
Transferring school sinking fund...................++. 39-42: 435 
Recreation fund for school district.................... 39-42: 433 


SCHOOL LANDS— 
(See also: LEASES; BOARD OF EDUCATIONAL 
LANDS AND FUNDS) 
Gas and oil leases; commencement of drilling or 
reworking operations to avoid payment of rental... .53-54: 91 
Improvements of; trees not included........... : 250 


Sale of lease; appraisal of improvements 2 457 
Exchange for other lands, where school lands are 

particularly suited for Parks Commission 

DUTPOSES: 7 Siiss ago S Mein eet k cis ann karaed s Paeceeeaet 51-52: 479 
Authority of Board of Educational Lands and Funds 

to extend school land sale contract................ 49-50: 537 


Constitutionality of amendment to L. B. 474, 1949 

Session, granting special preference to leaseholder 

in purchase of school lands..............-. ...49-50: 83 
Constitutionality of L. B. 267, Sec. ), 

authorizing sanitary and improvement district to 

enter upon or cross public lands without paying 

(COMPCNAALION «of no ec 5s Oak aid ote eenes wanes Gees 49-50: 195 
Leases; power of nonresident to create Nebraska 

corporation, purpose of which is to hold school 


Hand: Jeapes. Sis esliw chs hi S iene vtiedaer hee lerese nents 49-50: 325 
Member of Legislature interested in contract with 
GLEE. cyan Sap eh op Was ea se REY Sees ae Se RUR SAT 49-50: 220 


Original government survey as controlling with 
reference to boundaries of school sections insofar 


as school lands are concerned.................-..- 49-50: 530 
Payment of one-half of the consideration where lessee 

has contracted to sign his lease................... 49-50: 463 
Recovery of school land rentals not subject to statute 

of limitations or doctrine of laches...............- 49-50: 67 
Right of lessee of school lands to operate a trailer 

Camp on. SUCH land 5 66.5056 0s hanes cies Seemneeas ..-49-50: 499 
Tax on refund to purchaser by county board........... 49-50: 685 
Reservations by state of oil and mineral rights on 

sale of state-owned lands..............-....0..005 49-50: 235 


Applicant subleasing for a higher rental—procedure 


to authorize to forfeit lease : 38 
Renewal of lease after expiration and forfeiture 

without competitive bidding...................... 47-48: 343 
Limitation on number of acres an individual may 

EE Te eRe eee ered Per ey arose 47-48: 220 
Legislative authority to grant lessee absolute right 

of renewal without competitive bid................ 47-48: 27 
Lease assignments, right of Board of Educational 

Lands and Funds to refuse assignment being 

transferred Ot. a) provit.:.. i...) cence Oe ease bale oe 47-48: 312 


Expiration of a renewal lease... 2.6.0 68 .d eee e ee enes 47-48: 604 
Renewal of leases—provision for 640 acres not bounded 
on two sides by land owned or operated by 


lessee : 651 
Sale of schoo! janas, no constitutional provision 

forbidding sale; < .\sccs ag aen coe eee teeia a nti 5's she : 76 
School lands included in weed eradication districts. .... : 165 
Reappraisal of school lands authorized—publish notice 

of time and place of hearing Y : 314 
Leasee’s right to sub-lease school land. 1 274 
School lands of the state—consist of. . : 261 


School land lease may be cancelled when 
“Committing * Waste’) <2 tu tide ad. <2 ste Ques Fae : 715 


Taxation of school lands under contract of purchase 2714 
Railway right-of-way .........0. cee ee eee ee cece Sc GLe 
Mineral leases of school Jands.........03....---255005 : 509 
Liens for delinquent rental, taxes and chattel 

mortgages ae -89-42: 530 
Leases—procedure after forfei 39-42: 511 
Income from mineral leases—disposi MOMeks ates 5 areas 39-42: 711 
Extending time of payment of delinquent rental on 

SCHOGL leases: os <:..0 beiavealctaere eee oe ON «6.8. S6in ae dale 39-42: 508 
Advertising oil and gas leases..................00005- 39-42: 630 


SCHOOL RETIREMENT SYSTEM— 
(See also: RETIREMENT SYSTEMS) 
Prior service credit; effect of military service.......... 53-54: 393 
Out of state service credit; period of employment in 


state necessary to qualify for 1 464 
Emeritus members; re-employment; annuities : 123 
Deposits in School Employees ‘Savings oa 

right of members to elect as to amount. : 210 
Benefits; thirty day period; effect : 500 
Service credit; effect of L. B. 337, Laws 1951. : 468 
Right of retired members to increased benefits. 

provided by L. B. 134, 1951 Legislature............ 51-52: 212 
Prior service credit; effect of amendments to section 

(O-15 225 RRS: 198 ion oie 0:5 pn ee esta koe sees ae 51-52: 330 
Non-members who elect to become members; right of 

to prior service credits 1 334 
Military service credits............... : 577 
Funds; distribution of interest after deposit contingent 

EVAN gs oe erates a wv Ai wlan, Ne en PITS Nie aA ae oe Pe 51-52: 649 
Funds; credit of interest earned on annuity reserve 

{NVEStIMENES, fis: cies Was emioeeieisics Rome ins sieve wae Sue 51-52: 628 
Eligibility of employees of Board of Vocational 

Education” to. ‘membershiprs..02.6 Gases cee 51-52: 688 
Effect of passage of L. B. 162, 1949 Session, on 

presently retired participants..................... 49-50: 152 


Qualifying for prior service and receiving military 

service credit as determined by “date of 

GISOHATE OS” ca: 5.215 sup nrave Meare Veco S RO EON Wes) obit Bid Hee 49-50: 81 
Procedure for maintaining equality between 

contributions by members and contributions by 


RHONA LS oo 6.5) si5-n nape peters Grae teretsemrenn 9 fae ete sag 49-50: 586 
Eligibility of employees of boys and girls training 

BCHOOIS: -o:a'e svn ae treiriecarn’s Wer ueaes SIAN Ieee a LPS 49-50: 786 
Determination of method of deduction for retirement 

PAG se 55a 654, 5 0 a Mea alae sateen SRT 245% be peg 49-50: 973 


Date of retirement is date of retirement application..... 49-50: 740 
School employee’s savings, effect of reemployment of 


member after retirement...........--..--.-+--+++ 49-50: 682 
Constitutionality of amendment to forfeit benefits 
for striking soos s cece ewe neces cesses omee cess 47-48: 54 


Cancellation of election as non-member, becoming 

member at date of cancellation, credit for prior 

BOPVICO Soa iie ie eee sac aie dbo odin eS sain eos Sie 09 0s one 47-48: 324 
Authority of retired teacher, who re-enters service, 

to receive retirement benefits when a paid 


employee : 690 
Exceptions provide excuse for S, 

construction of ways of getting prior service 

CHEMIE: i ciaisiard dete awd ohn Rees os ie CREA SERS 47-48: 66 
Qualifying services being performed in Nebraska....... 47-48: 640 
Prior service credits status for members of city school 

system or when city system discontinued.......... 47-48: 497 
Prior service credit for years taught under other 

Nebraska retirement systems, drawing benefits 

from more than one retirement system...........- 47-48: 71 
Out-state service credit applies to teaching out-state 

prior to membership, not thereafter............... 47-48: 165 
Member retired, re-enter service on year-to-year 

DORIS. sie eins esis sows e eee ho rede w ae eet base 47-48: 261 
War service credit, whether said army service includes 

all the wars. : 88 
Substitute teachers’ st: tus as ploy : 133 
“Savings Annuity” and “Service Annuity”, conversion 

to ten year certain and life, readjustments 

BILOWEDIC 0s Scotties Noe RA eR ONG ROtRONG swage ase 47-48: 204 
Retirement payment, date should commence........... 47-48: 130 
Refiling application permissible only for purpose of 

correcting typographical or clerical error, not to 

change status of member : 130 
Qualifying services, necessity of services being 

performed: in Nebraskans ssi0< ¢ 6 e064 ieee vieinigyd sik 47-48: 604 
Qualifying for prior service, construction of “calendar 

year” in calculating time...................-...4- 47-48: 343 
Eligibility of teachers in schools having established 

pension system .... : 226 
BDligible ‘to: retire... 05. i5%-c.secss eee aa : 225 
Disability need not be permanent to re e be! : 233 
Calculation of interest on teachers contributions : 237 


Establishing and maintaining funds of the retirement 

BYSCOM octane ns oie, o nis:s ta. 6h Kale ashe Sn Ra 9 6 ad hoe ele seg 45-46: 235 
Leave of absence cannot be considered as prior service. .45-46: 231 
Legality of rules adopted for deduction from salaries. ..45-46: 229 
Member of another system entitled to creditable 


service : 228 
Qualified to receive disal y retirement allowance..... 45-46: 230 
State institutional teachers eligible under retirement 

DIB 2 f'5 cee ayn vise eta aielats + soba uns Ry dSwes.e hat 45-46: 239 
Teaching service in other states creditable. ... -.--45-46: 226 
Visiting school supervisor, eligibility for benefits....... 45-46: 101 

SCHOOLS—STATE BOARD OF EDUCATION and 
COMMISSIONER— 
Employee of employment security division serving as 
member of State Board of Education.............. 53-54: 507 
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of district ... 
Duty to issue teach 
completed health blank 
Certificate erroneously issued to teacher—power to 
Pevokey Kcsevevas ts Fee nes Mah eee Esa see 
Grazing Act funds; distribution by superintendent of 
public instruction effective law to comply with..... 
On-the-job training program, certificates of equivalency 
issued by the state superintendent of public 
INSTEMCTION, fer. 2.025 o1. Gul eee mea aie sek saawmwdg 
Prisoners in penitentiary, school instruction 
responsibilities of state school superintendent...... 
Temporary teaching certificates, authority to make 
rules to: issue certificates... 3 .0.css%sis cies iscaes eo 88 
Physically handicapped children, authority to accept 
grants from private organizations and contract 
tO USS: TANS. ooh cs eee eases eh dae katn cae 


SCHOOL TAXES— 

Districts; Class V, change of levy after report to 

SOUMIEY. 8 dhe Gin. pie coin bis Mele wie Tee Se BLE elena w ne nid bre snail 
Blanket Mill Tax; procuring refund by Class I school 

district .. 
Blanket mill tax; levy f high school tax as 

evidence of class: Bs Ba wie tie ee eg ene 
Effect of proposed constitutional amendment on 

school revenue; motor vehicle tax................. 
Blanket mill tax; refund of to district in first year..... 
Blanket Mill Tax Levy Act; deduction from tax 

payment 
Special levy for new 

PULLIN PS: 55 Scio te Nie bin es eptnsee SONG Rain a's ow se ad sh 
Remedy of school district where land situated in 

district is erroneously assessed in another 

GISHEICE fossa a. 3 ae SR eee OES we ee eis some eee NS 
Authority of Board of Equalization to levy for school 

district when school district files its certificate 

for tax levy after board has met and set levy...... 
Liability of personal property of individuals residing 

on state-owned airfields... \.. Jims a's v0.62 cadaleee < 
Blanket Mill Tax Levy Act. Definition of 

“Elementary school districts”; classifications 

of school districts embraced by the act; tax 

independent of aggregate school tax < levy 

limitation 
Collection of high school tax 
Revision of estimate after levy of taxes by cow ty 

board of ‘equalization. «2.5 5.:0s,c/0 vedic desis cis ces cases 
Proposed special annual school tax, manner of 

submission to voters... ...---..0s.es ec seeeeeeeees 
Tax levy for recreation programs in first and second 

class cities, villages, and school districts........... 
Tax levy when other school districts attempt 

withdrawal from a county high school district...... 
Excessive tax levy for annual school purposes, authority 


toc refigure Taxs..¢o<05.ce%e hae kieeweese sie Os ey ecard 47. 


: 307 
: 529 
: 694 
: 217 
: 514 


f ABT. 
: 102 
: 414 


: 334 


: 199 
: 28 
: 36 


: 665 
: 128 


: 570 
: 222 


: 416 


: 396 
: 551 


: 558 
: 894 


2 434 
: 838 
: 291 
: 330 
48: 325 


Limitation on aggregate school tax levy for general 


PULPOKES 5.02) soas Se o'e,0, 52 5.0 05 s)nwgirade e Reena on ae 47-48: 570 
Attaching territory separated by water, transferring 

pupils, levy—collection—and transfer of tax....... 47-48: 151 
Error in school district levy, procedure and expense 

liability to procure funds..............0...eeeeeee 47-48: 505 
Rural high school district, power to impose tax to 

create a building and repair fund.................. 47-48: 163 


Public power and irrigation district property exempt... .45-46: 206 
Notice for levy not required for Article VIII school..... 45-46: 211 
School tax levy—balance on hand must be considered. ..39-42: 781 
Transfer of taxes to school district................... 39-42: 706 
School district liable for special assessment levies...... 39-42: 697 
Validity of tax levy for school district building fund... .39-42: 717 
Registered warrants cannot be used to pay school 

AARON, <cdiseis 2a sii We 6A ae aie a nA Ewe See TEEwS SON ke 39-42: 717 
Maximum levy for school districts...................5 39-42: 715 


SCHOOL TEACHERS— 
Districts; right to send pupils to another school 


when teacher in district not qualified............. 53-54: 40 
Certificate; lapse of by nonuse Of.........-...---2-2005 53-54: 436 
Contracts; impossibility of performance due to 

POOP EANIZAMNOM? [2024.5 oes S50 oy Welsh d Rou aenl Aare a6 51-52: 195 
Teacher’s certificate; completed health blank as 

CONAILON- Precedent wok o 22 5.s seks tule ee Rea ees 51-52: 694 
Teacher tenure statutes; applicability of to district 

with census of 150 personS...................005. 51-52: 503 
Teachers’ certificates for employees of certain 

Stabe ANSE MONG! 5 5.5222 se oie ne Bee eee eves 51-52: 326 


Renewal of temporary certificates as affected ty 


requirement of additional college credit. : 366 
Civilian employee of the war department not. e 

to extension of teacher’s certificate............... : 549 
Validity of contract made prior to obtaining proper 

TGACHINE COPIICHE, oo ann oes ot oe maerns ceeds t 49-50: 317 


Right of Department of Vocational Education to 

reimburse schools for mileage paid to instructors. ..49-50: 283 
Qualification for one-year Third Grade Elementary 

Certificate under L. B. 55, 1949 Session............ 49-50: 196 
Qualification for one-year Third Grade Elementary 

Certificate under L. B. 55, 1949 Session. 


(Supplement to opinion of April 11, 1949.......... 49-50: 202 
Failure to give notice, doesn’t affect termination of 
TEACHER'S, CONUEACK iia 5 ieee st Sloies als Aes ocr deeb rea 49-50: 743 


Notice of termination of teacher’s contract. . - 49-50: 210 
Certificate erroneously issued—power to revoke «49-50: 217 
Closed; payment of teachers as per contract and of 

transportation allowances ...................00005 49-50: 770 
Salary, may additional be demanded if district allows 

pupils for adjoining district to attend school....... 47-48: 645 
Substitute teachers status as school employees for 

retirement:membersitip: 25... 0.06 pete s 2's eae esa 8 47-48: 133 
Temporary teaching certificate, authority of state 

superintendent of public instruction to make rules 

RG: MeSH CONG airs sta ae Menon ceetne Seen saens S 47-48: 414 
Teacher’s salary, liability upon voluntary closing 

BCNOOL areca 2 archos Sind wk nhiaig CdS sam RSemeR es a ES Sa 47-48: 557 
Certificate required to teach in Article III school....... 45-46: 223 
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Certificate required to teach in Article XXIV school... .45-46: 223 
Compensation for jury service.................08 -45-46: 224 
No authority to provide dwelling for teachers. . -45-46: 207 
Instructor for handicapped child required to be ‘certified 

and qualified as other teachers.................005 39-42: 785 


SCHOOL TRANSFERS— 
Constitutionality of tax increase without notice where 
land transferred from one district to another by 


tenant, for ‘school. PUrpases: pi v0 ee ss. dee eds se 53-54: 73 
Transfer of elementary districts, high schools not 
BILOCTE fas ss bins 6es Fee eae ROMER ale eS beeen 49-50: 894 


Revocation of school transfer granted upon 

misrepresentation; payment to former district 

of tax Moneys: collected ha cneF sites, Uke oe ok 2% 49-50: 126 
Procedure where district closed and pupils are 

transported to another for educational purposes... .47-48: 518 
High school and elementary students transferred 

from ‘rural'to town. distriet co4..0ase%. 066 occrenae 47-48: 597 
Child of employee of farm tenant, right to be 


transferred to another district.. : 540 
Petition for transfer—signer cannot 

WHEN -ADDNOVECL ses ai. co ye ale cise ts €o i 1 214 
High school students transfer authorized by school 

CleCH ON: 60s ss-sx sae ee Bore Oa ae wane e Lae 45-46: 213 
Cancelling continuation of transfer—procedure......... 45-46: 212 
Board of education without authority to refuse 

continuation of transfer 2 212 


Transferred pupils not considered when deter: Fg 
school population (63 cvsh.c ass seeas een Seawies ee 43-44: 266 


SCHOOL TRANSPORTATION— 
Use of public school bus to furnish transportation to a 
private.or parochial schooler ioscan cee ees Sega ed 58-54: 262 


‘Transportation ‘costs: ....u:.< 2500. smeGane ss -53-54: 219 
Transportation allowances; high school students. -53-54: 114 
Use of school bus by Class I district.......... . 51-52: 608 


Mileage allowance; no schoolhouse in district.......... 51-52: 683 
Extended to pupils one and a half miles from 
schoolhouse, not to those nearer; Class II 


Cistelet a ed. srnjeale 0: x arte a ete ea Pe Ie ins TE ere 51-52: 314 

Authority of board of Class I school district to purchase 

bus, in lieu of mileage, without a vote............. 51-52: 642 
Bonding of drivers transporting school childr . 2 45 
When school district required to pay transportation 

of pupils'to-another districts sco Sig eee cde 49-50: 55 
Determination of allowance; payment where child 

attends school in outside district.................. 49-50: 979 
Liability of school district for mileage traveled by 

DALOHESs. 2 oi5.5 52:35 sees ie Se RIES oa osbals Dida es 49-50: 391 
District schools closed by board—allowance of 

transportation to another district, limitations...... 49-50: 19 


Provision for transportation where a county road 
impassable; payment of tuition incurred by inability 
Oo IBS POR? cce.nja shat AOC ag ew ains os 49-50: 959 


Payment of transportation expenses. . : 638 
Obligation of resident district to provide 
transportation of kindergarten pupils............. 49-50: 605 
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Payment of transportation allowances where school 


GCIOSED 5 ws toi ceo ogc cia ho FS bereia eee pa AS High noe 49-50: 770 
Child under five years, right to be admitted in school 
and ask for tuition and transportation............ 47-48: 691 


Abandonment of school district, arranging 
transportation to another school 
Motor Carrier Act—transporting teachers and pupils, 
applied to person using own car, school district 
operating bus, when certificate of convenience 
FOQUIPEG: wswa's Rane, os sec .ex elds ah ie RE Se eR EES. Seale 47-48: 160, 


Normal school students, pay-fare bus service, whether 

school is common, contract or private carrier— 

jurisdiction of Nebraska Railway Commission...... 47-48: 94 
School district liable for transportation allowance...... 45-46: 214 
Transferred high school students, transportation must 

be authorized by school election.................. 
Transportation provided for handicapped children...... 
Transportation of school children over seven years 

OL REC (os kc bps av uRe oo asts Seka e OA Wied Ses ele ae aOR 
Transferring school children because of road 

CONGUONS | ss¥6e4 ax. atea mds Hews ss odd RSA Si eS TE 
Transportation allowance for school children fixed. . 
Retransfer of lands to school district 
Students to Nebraska State Trade School. . - 
School ‘district: paying: charges: y..s..20iseseassinsvace 


SCHOOL TUITION— 


Payment of tuition in another district 3 
Free school privileges of children of military 

personnel where parents legally reside in another 

BURG sabe Serg ends cun wssae mdr m deneeeignee ahaha cok 53-54: 310 
Payment of county of tuition for high school outside 

newly organized school district................... 53-54: 31 
Computing free high school tuition; mice fraction 

of week 85 
Residence for school enrollment; 

child is cared for is located or district in which 

SUA AN FEMMES 0 5.0i5.<ts ein asa baiSnys a's spies Sep ned HIME 51-52: 292 
Schools; children of nonresident military and civilian 

personnel; census; tuition. ...... <6 0.00 seh seve sas 51-52: 491 
Board of Control not liable to schools of district 

where home for children situated. . : 724 
Payment of tuition incurred by inability to use 

IMPASSADIS TORN. ote os owes stains Patios Goatees sé 49-50: 959 
Admission of pupils of accredited high school district 

into rural high school without tuition............. 49-50: 563 
Children of military personnel not living on 

Povernment Pesxervalion: 4.03 6s i6esa cases cca ss 49-50: 947 
Payment of tuition of children of migratory Indians, 

who are wards of the federal government. . ....49-50: 613 
Reimbursement to county of free high school tuition 

THStakenl ys Pale So3534186 tha iareasw Ree ate wale alee HER RT 49-50: 80 
Payment of school tuition by resident distric 

payment of transportation expenses............... 49-50: 638 


Tuition of children of a member of the armed forces... .49-50: 519 
High school’s authority to withhold earned credits 
of non-resident pupils until tuition paid............ 47-48: 384 
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Students of county outside of the county high school 
district attending county high school or an 
aocredited high schooliso: sxasceses gece seesaw a cele 3 47-48: 427 

Free tuition, necessity for student to successfully 
complete one grade before being entitled to tuition 
in next grade 

Determining which school is nearest to student, outside 
of county high school, for tuition to attend county 
high school or other accredited high school........ 47-48: 427 

Children of parents residing on military establishment 
outside of school district, no provision for tuition. ..47-48: 357 

Child under five years, right to be admitted in school 


: 650 


and ask for tuition and transportation . 47-48: 691 
School districts, legal residence of pupils living wi 

foster PAKENED. |<) «6.6.0 oF sejsteseee Fat Rubee 6 iss 47-48: 355 
Children residing in an area not attached to any 

district, no provision for free school privileges..... 47-48: 393 
Tuition of physically handicapped child attending 

school in another state. - 2.6.60. 6cissswererecenees 45-46: 216 
Students attending short courses—no free high 

SCHOO! EUMON: 5.5:000.0 ae Oey senna nae rea oe 5+ ae ee sa 45-46: 217 
Transferred high school students tuition must be 

authorized by school election.............+s..000. 45-46: 213 
Educational expense of physically handicapped children— 

responsibility of school district................... 45-46: 220 


State normal schools maintaining public high school 
entitled to free high school tuition from rural 
MUGEN: iba se ee sss ew eR KsHS TNE Oo one ewes 

Responsibility for tuition when student moves from 
one. county to another s5< 2c 8% siew bits 44-0eewee se 

Legal residence of pupils living with foster parents. 

Transfer to district eliminates tuition........... 

School privileges for children at Masonic Home 

Free instruction in the common schools....... 

For all from 5 to 21 years of age. 

Tuition for children when district « Si 

County high schools cannot pay tuition. 

Tuition when school day is lengthened. . 

Tuition when school week is lengthened. : . 

Pupils entitled to high school tuition.................. 

Payment of expenses of normal alus in high 
school 

No tuition for children atte: ig pi 

Right of state normal to charge tuition 

High school privileges, district in two counties 


SECRETARY OF STATE— 

Function of as to certification of candidates or offices; 
as to sample ballotes, «045s abe eee setae ss 
Secretary of state; certified copies res 

Discretion of in filing nomination papers names in 
“apparent conformity” ..cccs.60 co 5 ieee lee nes 
Recording of trade marks and trade names Bae 

On secretary of state; identification of corporation 

as foreign Or domestic... 20.0560 dee Bias wees cece s 51-52: 103 
Filing of annual report of Nebraska State Board of 

Examiners for Professional Engineers and 

ARCHITOCES | n/n 9 win vacant Oh AE oe eens, Aisin Soe e 49-50: 191 
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Administrative construction of “The General Non-Profit 


Corporationy aw” 22.5.6 ons soda oise web e Dass te ede* 49-50 

Solicitations, when certificate required by organizations, 
DB. BOO Hainraigre diag 8) ofa. nig 2 Sinope aks 6 6.559 icine moa Sw sare 47-48 

Boy Scout organizations, authority to solicit funds 
without soliciting certificate..............--..+6-- 47-48: 

Wording on seal of general notary public.............. 43-44 

Oath of elected officer must be filed with bond......... 43-44 

Service of summons—substituted service on non- 
residents—deputy officer cannot be served......... 43-44 

Secretary of state’s duties in transmitting process..... 43-44 

Fee for accepting service of summons by secretary of 
BURLE Oar6s Sas s- soils ae aie Re aS EES wie OTERO S eae 43-44 

Service on agents of non-resident partnership..... . 89-42 

Secretary of state’s fees for acceptance of summons... .39-42 

Bond, Of deputy is ccce ssc oe dk cores nse ae ela wer araes 39-42 

SOCIAL SECURITY— 

Eligibility of Game, Forestation and Parks Commission 
PINPIGYRERS: foc 5. aasrnina 8 acaie e/a eka se Ga hae HARTA REA 51-52 

Eligibility of non-professional employees of Board of 
Vocational Education... ...56<:. 0055406 s ducati ceases 51-52 

Withdrawing from municipal retirement system....... 51-52 

SOIL CONSERVATION DISTRICT— 

Authority as local organization in accordance with 
provisions of “Watershed Protection and Flood 
Prevention ACH? sac a524 cig tone sa deat bas ae ses 53-54 

Existence of state agency having supervisory 
responsibility to approve programs............... 53-54 

Authority to write off uncollectible and worthless 
MOCOUNEA 4 58 a eis Aas 2 Se oe E ene eNOS Dae alalee etait 51-52 

State officers’ authority to enter into co-operative 
agreement ‘with. district..°<:.24 0. lisseeeSaens inion 47-48 

District property, real and personal exempt from 
CARRE OR eis 9 ss are elacmsee a a adie ples, Witeia = hes ales Sie SN 47-48 

Soil conservation district property, real and personal 
exempt “from: taxation so s.<cn4 oe ddies puss 6 oa see 47-48 

Filling vacancies in board of supervisors. 43-44 

Auditing accounts of committee .43-44 

Soil Conservation District’s liability for negligence 43-44 

Committee rules for conducting referenda...... 39-42 

Bonds required by supervisors of conservation 
MUSERICE, I5 disreisia.d 2 ayeiusik ne inden cd oaera em atlneieen 39-42 

Contributions to Soil Conservation District be 
considered in budget requests..............-....05 39-42 

Soil conservation district reports a 

Publication of legal notices and referenda in creating 
soil conservation: districts. 25.6.2. sciecedeseesaess 39-42 

SOLDIERS AND SAILORS—(See also: VETERANS) 

Qualifications for admission to Soldiers and Sailors 
LOG: sth Jy e Beg cess 0 $k ORG nig OS EEOC See ES 53-54 

Soldier and Sailor Relief; use of excess in fund 
GVEF APPPOPTIRUION. 2. js)6 52 Keine 4 6:5rs Odean a stina Se 51-52 

Limiting dates for granting relief by the counties to 
‘veterans: of ‘World War Il... - 5. 2.22 06ec05 castes 51-52 


Approval of board not necessary for all expenditures 
by Soldiers’ Relief Commission................... 
Residence definitions and requirements. 


Appointment of new board, effect of duties of old 


board, L. B. 240.. 47-48 
County service director « 45-46 
Benefit to legal residents of county................... 45-46: 
Provisions and requirements of the State Fund 

Relief Committee: 2.22215 se ta ate a ns 2 zs spe 45-46: 


Veterans service co-ordinating committee—appointment 

BNA POWER \s «91s <item Rete Sree rae eas 
Soldiers relief fund—veterans of World War 
Relief—residence 5 
Eligibility of wife for admission to Nebraska Soldier’s 


HOWMIG. 5. §o5essi5 i gpei0 2: ne sretarh aw aids aS lgtels yates ae sls G1ase ler 39-42: 


STATE EMPLOYEES— 
Loyalty oaths; public officers, teachers and 


employees 51-52 
Income tax—meals and lodging of sta’ 

CMPlOYSES: AS“ ANCOMG os ia sete ee ween iewe oleae aieiale 3 51-52: 
Status of employees in Omaha-Douglas County 

Health Department <5. <.0-noscas mene doen ak 51-52: 
Bonding state employees with a mutual company.. 49-50 


Payroll deductions; sufficiency of notice to authorize 
deductions; obligation to make deductions for 
insurance .... 

Merit System; exemption of a p: secretary to the 
superintendent of the state institution as being the 


private secretary to the head of an agency......... 49-50: 
Merit System; employment of aliens lawful ~++-49-50 
Military pay for fifteen days service, L. B. 414, in 

addition to regular salary.. 47-48 
Accept jury fees, L. B. 212. -47-48 
Effective date of Merit System s .45-46 
Assignment of unearned salary........... 39-42 
Residence and citizenship of state appointees.......... 39-42: 

STATE INSTITUTIONS— 
(See also: PENITENTIARY; MENTAL HEALTH; 

FEEBLE MINDED; BOARD OF CONTROL) 
Hospital for mentally ill; claim for care of patient; 

right of county board to compromise.............. 53-54: 
Liability of county for care of convicts transferred 

to State, Hospital x. cise icsts stele Swiss 8's oases SO 53-54: 


Liability of relatives for care of patients in State 
Hospital for mentally ill.............. 
Salaries of mental hospital superintendents 
Soldiers’ and Sailors’ Home; qualifications for 
admission 
University hospital; charge for care and treatment 
Of Indigent: palients as vs sees <= cw ee Stopes ok oad 3s Bae 
Mentally ill persons; legal settlement 


Funds recovered on unpaid claims of mental patients. . 151-52: 


Reimbursement for State Hospital care from property 
inherited by patient from spouse who failed to 


pay for patient’s care during his lifetime.......... 51-52: 
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: 773 
S : 567 
Acquisition of residence in Hall County............... 49-50: 


902 


: 219 
: 164 


161 
160 


: 162 
: 681 
: 720 


720 


: 173 


Determination of legal settlement of sexual psychopaths 


when committed to a state hospital............... 49-50: 501 
Basis for figuring per capita cost of maintenance...... 49-50: 943 
Liability of county for cost of maintaining resident 

inmate : : 962 
Genoa State Farm bu 

DOAPG: TESENES: 55 /. o.n og sas 68h HERE UR b dee dees 49-50: 736 


Liability for indigent patient at University Hospital... .49-50: 803 
Jurisdiction of court to commit child over eighteen 
to Industrial School; refusal of admission by 


BUPSVINCEHAOHE 9. 53.2.e,2.ajaianiy aig Zs alae stares esis 6 chee Matehe tgs 47-48: 35 
Care of patients in interim before admission to 

state home, obligation of various parties.......... 47-48: 383 
Feeble-minded persons committed direct to an 

MNSTHEUTION: ose ics sais Go esa dee Ras oe Vek ee 0.6 47-48: 48 
Mental health cases, relatives to pay maintenance 

MOOSE 05955 a ag ian Ws aia aoe do ago eel nam Vine eee aig BEG 47-48: 264 
Authority of sheriff to execute commitment to 

apprehend insane patient..............0.2.eeeeees $507 
Legal responsibility for care of feeble-minded : 298 
Maintenance expense of feeble-minded chargeable 

apainst, estate: oiicscns 50. cae ka ceuedeeeee abe toam 45-46: 295 
Hearing required when patient transferred to 

another institution: sxiceu cases eset dae he codenvad 45-46: 300 
Responsibility of state to reimburse counties for 

out-hospital’ patients: «oc sic 5 sine 35 42% oe emsasaen ee 2 297 
Claims and accounts due the state. 7 98 
Liability of relatives of persons committed to state 

POBEICUTIONS Yo aio es aad Gace ea. tures set aeas Pape 39-42: 479 
Liability of parent for maintenance of patient at 

State: Hospital jos vad hice dive ws ca esecw aw oeenne 39-42: 479 
Liability of father-in-law for support.................. 39-42: 63 


STATE OFFICERS— 

(See also: SECRETARY OF STATE; STATE 
TREASURER; TAX COMMISSIONER; PUBLIC 
OFFICERS) 

Reports to Legislature and governor...............-.- 

Turnpike authority; members not executive officers... 

Accounting for witness and garnishment fees.......... 

Purchasing agent; obtaining postal permit for 
second class matter. ay 

Geologist; right to assess. gz per: fees. ae 

Election commissioner; application of county budge: 


BCU LO ads waco nra eet 25a 8e sew bee web eo naa aero 51-52: 244 
Qualifications of head of Department of Roads 

BMG METI ATION 6512 laren ss xis gow vedsa'org:s hie ps te WS wens wien 49-50: 212 
Election to fill vacancy in Railway Commission— 

MEN CLE? fe SPieicwiomane Aen Me Naa oie PEO ee an oot 49-50: 5 
Compensation while in military reserve or national 

PURO BEPVICE 3 cies ci toxs!. Seek aes wee eS Sas ole TAG 49-50: 106 
Purchasing agent, authority to purchase for Brand 

(COMMU L CS So ei aa SG is bey 58 SRST is Sele Ed ole 49-50: 378 
Oath on state voucher, necessity of signatures in 

presence of officer with seal...................005 49-50: 40 


Attorney general; unexpired term, vient of individual 
filing to have name on ballot. 
Attorney general; licensing of nurse: 
law; penalty’ for ‘violations... 2.2.65 65 s034( s/o 4 
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Purchasing agent; no authority granted to state using 
agency to offer used equipment on exchange basis 


when new property purchased..................45 49-50: 187 
School district audit, state auditor not required 

or authorized: to make... <1). 420 smewssy 6 she ose 49-50: 799 
Authority to increase bond of certain state officers 

‘Alid, \CMPlOyOOs css ser ws hema tase ae xe sae 47-48: 454 


Authority to enter into co-operative agreement with 
a soil conservation district if no interference 


WIth public: dubiesin: acc5 siden So emmeeaa ae fa See 47-48: 205 
Duties not conflicting or incompatible, may be 

appointed to other positions...................00. 47-48: 7 
Personal property assessments, permanent residence 

fOr" LAXALION, PUTPGOSES iy..6 sic peste che WEA as ate 47-48: 536 
Attorney general’s funds appropriated in accounts 

of other departments.:.3..20 65 ou. wast cee nines aces 45-46: 243 


Trustee for funds—officer acts in private capacity 
and official bond not effective.................... 
Status of officer serving as trustee of funds. 
Authority to sell own property to state. 
Bond of appointed officer. so... 6s cccn see ste ctenias 54%! 
Duty as to transfer of funds appropriated by the 
EOS ISIAtTG ais < scares ania We SG Wale seme aS Oe ates S104 
Duty of officer in discharge of duties of his office. . 
Effect on duties when suit filed....................... 
Elected or appointed officer requiring individual 
bond .... 
Performance of other duties permitted when not 
neglectful of and detrimental to official duties..... 45-46: 251 
Postage for mail not directed through Central 
Maine (ROOHE: <5 2 \stic cise thn teats x x Ghat 
Bond premium of state purchasing agent. . 
Appropriations for auditing expenses for auditor 
of ‘public ‘actounts.....2.j.t.0 2h dee ees 
Annual reports—state officers. 
Salary of constitutional officer 


STATE TREASURER—(See also: FUNDS) 
Treasurer; investment of trust funds in securities 


‘purchased (below: ‘Pars. )-\<0:: > -n.sc totes seh oe ee ae 51-52: 149 
Treasurer; assistance trust fund; investment in 

Ws: Bo. DORR rs scite once ta sles miss 4 inke OO IRe kd Sie BER eE 8 51-52: 648 
Distribution of funds held by state treasurer for 

flood, -conttol,, effective: dates ic cskmne Seek 3 sags =) 49-50: 380 
Availability to spending agency of state funds added 

to appropriated account during biennium.......... 49-50: 15 


State funds, legality to invest in bonds in International 
Bank for reconstruction and development. . 

Duty to transfer appropriated funds 

Period of bond for appointed officer. 

Status of officer serving as trustee of dormi ry 


TUNIS: tate sa 28 Apc ie a scha aye 25h Pee MOE RS ele ess bata 45-46: 257 
Liability on state treasurer’s bond for acts of his 

BHIPlOVGOS oie seas on The oa Seer elon a Spee a as KS SES 43-44: 304 
Liability on state treasurer’s bond on wrongful 

handling of secivities:.: ..<545 ceteris odes o 43-44: 306 


State funds cannot be deposited in savings banks. 
Payment of fees into the state treasury... 
Bonds of deputies and employees...................... 39-42: 122 
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STATUTE OF LIMITATIONS— 

Inheritance tax; running of statute of limitations 

upon death of one joint tenant..................+-- 51-52: 641 
Tax claim against deceased’s Sstales effect of 

late filing 
Effect of statute of limitations 

estates to recover old age assistance payments..... 49-50: 183 
County procedure to enforce payment of patient’s 

maintenance costs, effect of statute of limitations. .47-48: 519 
Statute of limitations, effect on county’s claim against 

deceased recipients .... 2.22.06 cc ees cee reese ete 47-48: 679 
Damages resulting from dangerous condition of bridge 

or highway, claim filed, commencing action and 


: 792 


limitation of action. ...........ceseessecenseseses 47-48: 694 
Court must assess and collect inheritance tax within 
FIVE “VOAIS | 50 srirlie oa ssse ese sakes SoS ROR TRO eRe 45-46: 434 


Tax certificates issued on property held by the state... .43-44: 365 
Limitation of time to declare county tax foreclosure 


proceedings invalid .. : 351 
Fees due county officers. 2 : a= 3 8 
County warrants .............scceeees ae : 136 
Adjustment and refunds on unemployment insurance. «43-44: 294 
Statute of limitations on county warrants........ See : 136 
Statute of limitations on claims of the state : 19 


Claims for expenses of county officials—statute of 
limitations does not apply.........-...eeeeeeeeeee 39-42: 228 


Judgments in favor of the state - .89-42: 736 
On claims against the state.... . 89-42: 737 
Claims and accounts due the state - 89-42: 98 
Charge of felony . 89-42: 736 
Limitation on collection of drainage district tax cr ee 39-42: 328 


STATUTES— 

(See also: CONSTITUTIONAL LAW; LEGISLATURE) 
Effective date and application of new legislation; 

retroactive effect of certain rates; interest on 

special -assessments 3 oi5:5.0. 75% + Sn94 sae TAS he Sg ee : 208 
Repealed act subsequent to repealing act.. : 199 
Effective date of salary increase; L. B. 68, 62nd 

BESSON? (ios sod ae wise cere ws do eatin esas Sone SS Sate 51-52: 51 
Proposed legislative bill, 1949 session, for taxation 


of livestock feeders : 62 
Effective date of laws enacted prior to passage of 

laws which are repealed by referendum............ 49-50: 971 
Construction of L. B. 431, 1949 session—handling 

ONG StOPAge OF PEAIN: «oso oi 2 css a wie sie 8 diniais wd sw 49-50: 289 
Effective date of bills passed with emergency 

GIRUBE! Ahora ee ein aiuia aang Sy Rae os R Fee ARs 49-50: 948 
Effective date of public warehouse license fees 

prescribed by L. B. 430, 1949 session. : 286 
Necessary qualifications of county superintendent 

under Hi. B2427, 1949 Seanonis & a. io:5siS:oe 555 spas ste ks 8 : 245 
Effective date of laws (L. B. 4 and 5, 1949 Session) 

granting increased assistance payments........... : 292 
Effective date of statute.... : 181 
Manner of amending bill : 101 
Appropriation measures—when subject to veto. . : 154 
Votes necessary to enact legislation requiring 

APPEOPLIAMON (4) Seige a nS oa wes SOLENT sae ease ee al 45-46: 402 


Obsolete laws ....... 


Gasoline tax amendment for aircraft fuels 


constitutional .. 
Effective date of legi: 
Construction statutes 
affected ...45.5 


omitted—validity of act no 


Constitutionality of bill—decision of district judge 
not effective outside of judicial district............ 


Cannot enact legislation to impair existing contracts. . 


Statutes of state-wide concern applicable to cities 


under home rule charter... 


Effective date of laws passed without emergency 


CIAUSE ities cx 


Conflicting statutes—which one effective. 


Conflicting provisions 


Act suspending operation of statute for definite 
period constitutional ................ 


Meaning of “May’”—when mandatory... 


State selling agency not subject to Fair Trade Law 
unless Legislature has specifically made state 


subject to law... 


TAXATION— 


(See also: INHERITANCE TAX; OCCUPATION TAX; 
POLL TAX; LIQUOR TAX; MOTOR VEHICLE 
TAX; LIENS; TAX ASSESSMENTS; TAX 


COMMISSIONER; 


TAX DEED; TAXES, 


DELINQUENT; TAX LIST and COLLECTIONS; 
TAX ON INTANGIBLES; TAX EXEMPTIONS; 
TAX LEVY; TAX REFUNDS; TAX SALES; TAX 
SITUS; TAXATION, SPECIAL ASSESSMENTS) 


TAX ASSESSMENTS— 


(See also: COUNTY BOARD OF EQUALIZATION; 
LIQUOR TAX; TAXATION, SPECIAL 


ASSESSMENTS; 


TAX SUITS) 


Assessment in conformity to law; penalties for 


ignoring 


Classification and reapprai: 


and duties 


Interests of vendor under contract for sale of real 


estate and personal property. .......0........s0005 
Personal property; grain in elevator on assessment 

date; power to compromise disputes.............. 
Void; claims for refund 
Valuation; notice to owners of property valued higher 

than at last previous assessment................4. 


County constitutional 


percent assessment law. .......ss.cseseecccceeees 
Failure to deliver list of personal property on grounds 


that it is exempt 


County board of equalization; average invested capital 


of grain brokers. 


Illegal tax; excessive assessment. . 
Decedent’s estate; valuation; debts of estate. 
Real property; store building, taxed as realty. 


Assessment on wheat 


limit; as affected by fifty 


: 411 


: 431 
: 380 


: 410 


: 285 
45-46: 


68 


: 60 

: 231 
: 204 
1 235 
1 234 
rm 8 WF 


: 388 


: 129 
: 391 
: 404 
: 29 
: 370 
: 68 
: 93 
: 317 
: 205 
: 36 
: 401 
: 50 
2 94 


Erroneous; levy on real property destroyed by fire..... 51-52: 
Omitted lands and improvements, time limitation....... 51-52: 


: 21 


Personal property; reduction of valuations; relief 
from excessive valuation 
Overvaluation of personal property by taxpayer 
as excessive assessment.............+- 
Ownership transferred on March 10. F 
Public property purchased by private ci izen prior 


to tax levy date. ........ cee e cece cece e eee eees 51-52: 


Reappraisal and reassessment of real property in 


county as of March 10.........6066.seseesssectees 51-52: 
Stock domesticated foreign corpor . 51-52 
River and accretion land taxable to riparian owner..... 49-50: 


Accreted land, assessment of after riparian owner 
FiOS! HAE. ia a S509 2 ara ins Hpainpas pSie See eWeek tne ees Mee 
Authority of county clerk to include omitted 
PEOPCILY). 30's ee aia Gone pd asia'siass wwe eiee ae eames Pere 
Assessment of partially constructed improvement. as 
Assessment of fleet of vehicles—taxes thereon to be 


paid in, Tonip: BOM: < 52 incase sic dees ses ete cae SS 49-50: 
County appraisal contracts... .........6.seseeeeesiees 49-50: 


Failure of delivery of personal property tax 
schedules, 50% addition on valuation discretionary 


with, County ASSESSOR. 560 5a.0i ice sc.kd's oven a F454 89 49-50: 
Delivery of assessment blanks, notice of availability 

BULA cheney te ss ig Series ese seca SNe se 49-50: 
Delivery of taxable property list willfully refused, 

proof required in prosecution..................065 49-50: 
Determining value for assessment purposes of retail 

SLOG GF MQUOR 054 Socata aoe Mae Nees Rea aan ene 49-50: 
Taxability of both mortgaged grain and money 

therefrom in hands of mortgagor................. 49-50: 
Removal of property from State after assessment not 

grounds ‘for: Teductiony . ..:55..2 sasarsceeneeneicint 49-50: 
Notice of assessment of motor vehicles (old law)....... 49-50: 


Intoxicating liquors, method to assess value after 


payment.of revenue taxes... «060.85 os vase es eerste 47-48: 


Oil pipe line operating through but no deliveries in 
State, subject to franchise tax 
Mineral rights in land and royalties, 


amendment necessary to tax at a different rate... .47-48: 


Decedent’s estate, taxes on money distributed to heirs 
just prior to April 1st, vesting of title to 


personalty immediately ..................0cee eens 47-48: 


Limitation on time to file complaint on valuation 


with county board of equalization................. 47-48: 


Schedules and listing property by taxpayers, 
constitutionality of amendment to require stated 


amount with filing of the schedule................ 47-48: 
State officers personal property assessment, 

permanent residence for taxation purposes......... 47-48: 
Accretions to surveyed islands property of owner 

Of TBTATAY fh coies sn oes Bad 5k are EP eee KAR ECA ISS 47-48: 
Tax appraisal boards, authority of county board to 

contract for expert appraisal of real estate......... 47-48: 
Aircraft are tangible personal property, assessed for 

taxation at situs of property....................0. 47-48: 
Ati carrier's fight equipment. ¢ s.pav. esp cele ts kine ee 47-48: 
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69 
282 


: 21 
: 489 


548 
522 


: 85 


918 


: 369 


: 233 
: 680 


232 
454, 
473 
756 
349 
791 
195 
148 


942 
267 


485 


: 348 


83 


320 
484 


82 

536 
387 
313 


134 
562 


Apartment house fixtures, whether realty or 


PORSOHAIGY: cfs. 2 Sc ammseniiateen eRe ee Fs tee D ae Pes 47-48: 521 
Bank property, method of assessing equipment and 

other tangible personal property...............-.. 47-48: 114 
Tangible personal property of state banks subject 

CO. PAXATION: 4 06 6 gawd oa 06 wos cre sias edn s.0i0 oa 09 2s 47-48: 225 


Capital stock and franchises of corporations, assessed 

value of intangible and tangible property deducted. .47-48: 431 
Corporation’s refusal to comply with requirements, 

actions and penalties provided.................... 47-48: 175 
County official to transcribe assessments, compute 

taxes and prepare tax lists 
County revaluation of real estate, time when general 

reappraisal’ can’ be used. 2.3 0-ssanwedies sare s'e ness si 47-48: 107 
Erroneous assessment, officer and manner to correct... .47-48: 155 
Grain elevators, determination of average capital 


INVESEMENE 22. s cee css cece tec etsewcscewssnseees 47-48: 179 
Grain sales, determining ownership by recognized 

TaWe WOIBH iv vain ne ve eae sarla Sheena tee ee basta s 47-48: 429 
Notice to property owners on complaint to increase 

assessed valuation ......66.0.ccessreccoscceseens 47-48: 540 


Personal property acquired between April and July, 
statutory requirement that assessor list same— 
county treasurer furnish list of new automobiles 


TOpIStered: 4 vs cavexccad atk xe Pe pagee npn 505 s94'<¥ 8 47-48: 126 
Personal property owned by individuals in common, 

individual listings, corrections, power of board..... 47-48: 412 
Seed corn assessed to owner, not to persons who 

eontract. to. purchases... ea scares Maadten a ts eedse: 47-48: 203 
Assessment of cattle when grazed in two counties...... 45-46: 414 
Merchandise stored by importer not taxable until 

TOP BMS On cin se semen te cone aiuto s pe earetate 22 DSS 45-46: 420 
Storage tanks used for skellgas and blaugas........... 45-46: 422 


Bean and potato dealers property assessed as 

other personal property ext 
Electric cooperative corporations—property sul ject 

to taxation 
Contracted seed corn assessed to purchaser. 
Appraisers are without authority to enter or inspect 

property for assessment values................... 45-46: 79 
County board may contract for appraisers of 

assessment values .. 
Transcribing assessments 

ASSERBOF gcc ds 6c evnseiae war eee ee ey is nile ASR 
Revising real estate assessments................. 
Assessing tangible personal property of state banks . 
Tangible property of banks... 5:- site s~ei0 40s sine nd os © 
Assessment changed—written notice must be sent 

to owner . . « ae 
Race horses .. 
Correction of erroneous assessment of taxes 2 ‘ 
BAVM TANGS: oes ieee 5 eek kare aiere's pup elemin ns alas Ra alba a «ow 
Gas and oil mining leases and royalties, 

HASCBRINIONE. 5. sycid aki edisteersia s AMis ems acenc a oseue yh lara 
Personal property of deceased. . 
Pumps and tanks at filling stations. ‘ x 
“Wrozen” stocks. Of: Caraer got. ay asada Biterea se noe asi me 


Taxation of corn owned by Federal Land Bank......... 
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Change of assessed valuation for prior years........... 
Binder twine stored in Nebraska owned by another 

SERED! oa.s'sts ape wal a aleeciats we. ta,as Seales ECON m see ep eS 
Wheat stored and pledged to corporation taxable 

£O (OWNER 5102 vias Ab esyeinieee gaveeen ess 
Grain pledged for loan taxable to owner. 
Irrigation well equipment............ 
Irrigation pumps and motors . 
Estate of bankrupts subject to taxes. : : 
Property omitted from tax rolls........-...---...+-+- 


TAX COMMISSIONER— 
Tax commissioner; appointment and term; application 


‘to present commissioner... <2 50% sess eae eles eas 51-52: 272 
Foreign corporations required to list stock owners 
residing In Nebraska. . 2.600005 ied eta cee cod os vas 49-50: 732 


Franchise tax; inter-city bus lines and taxicab 

companies are not subject to tax; intra-city bus 

lines and R. E. A. districts are subject to tax...... 49-50: 721 
Responsibility of installing unit tax ledger system 

in county and of preparing and computing same... .49-50: 203 
Authority to consent to transfer of stock certificates 

not taxable under Uniform Reciprocal Transfer 

Sax INGETS Ue cAdem ena vels.s ned vasec tn se ce ee cohen 47-48: 511 
State Board of Equalization cannot grant rehearing... .39-42: 108 


TAX DEED— 
Lien of special assessment erased by.............-+005 
Issuance to county treasurer tax deed......... 


Documentary stamps not required upon tax deeds...... 45-46: 32 
Notice of issuing tax deed to purchaser not required 

after! foreclosure 4.59 20 sheer ute aee ea ee ae 39-42: 313 
Internal revenue stamps not required on tax deeds...... 39-42: 316 


TAX EXEMPTIONS—(See also: FEDERAL LANDS) 

Exemptions of farm lands owned and used by 

TEHFIOus OrfanizAatione: je. .icic sess s Sacer e sy 53-54: 22 
Federal savings and loan associations; taxation of 

Ibe BERBER inegose a Marchal ste a,c\0%s Salsas Valate ae mien ete 
Exemption of health center 
Exemption of subordinate grange meeting hall. 
Exemption of property devised in trust for city and 

Hospital 65.5. peaars as 64 ose dh 7a ees cae ne te 51-52: 572 
Exemption of property acquired and used for 

dormitory purposes by privately endowed college; 

sale thereof to a private person subsequent to 


Tax TOV YyUALG sie ore ay ses ns 0.5.05 a uieu sieelo da usa 2 pe 51-52: 308 
Exemption of Legion-owned recreational property 
where sometimes used by school.................. 51-52: 233 


Trust property; cestui que trust—Board of Regen’ 
Excise tax; sales to post exchange; not presently 
CRETE: 6 aussie is sis s6:k oak was a ae Dinaw es Sue sane wees 51-52: 10 
Exemption of cemeteries and hospitals from 
inheritance and general taxes 
Exemption of charitable organizatio! 
WOUNGAUON > a a5, Sect a+ soe: 3:97 9 SEN ome Pe es EY 
Bequests to nonresident charitable organizations, 
estates being administered in Nebraska............ 49-50: 56 
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Distributor’s right to bottle liquor imported in bulk 
and export for consumption outstate, claiming 


gallonage tax. exemplion. i. osc cao asic ness cea oss 49-50: 


Constitutionality of L. B. 517, 1949 Session, separate 
classification of grain dealers for purposes of 


PAKALION 20.5 occ waisce es cac ce sisninmeee sacs sedeews 49-50: 


Exemption of property except real property of the 


Commodity Credit Association from taxation...... 49-50: 


Exemption of property owned by non-profit 


GOLDOPRON, iv jee niet ernie’ mia eee ag oat sles eee 49-50: 


Inhabitants of incorporated cities ‘and villages always 
exempt from poll tax provided in section 77-1611, 


FS: Supp, 1947. wide ane se cons tee es Pie cen vant 49-50: 


Exemption of real estate devised to Board of Regents 


in trust: for specified uses. crs ie ce eh oS joes aes se 49-50: 


Exemption of property owned by religious body but 


leased to another religious body................... 49-50: 


Responsibility for county court fees when no tax 
found due; exemptions allowed in case of joint 
tenancy deed .. 

Liability of widow for inheritance tax of surviving 


MCETEIGP ON) 0:0. a: 'als-0 0:0 aBvels aenetny site e miaial We ave Sto bole. 49-50: 


Liability of church for 1945 taxes on property 
purchased from non-exempt seller in 


November 04S oy can oesteaan eg gee we aide tnlecnars 49-50: 


Tax levied on exempt property, cancellation procedur: 
refunds protibited .: i. scsniswcsese ss 
Tax exemption on property owned and use 


1. 
American Legion and Veterans of Foreign Wars... .49-50: 


Taxes and registration fee on proceeds of original 


automobile furnished to disabled veteran........... 49-50: 


Taxability of property owned by Farm Credit 
Administration but leased to private elevator 
company 

Taxability of land owned and farmed by c 
hired labor, income used solely for religious 


PULPOKES 2c cc so eica scene dew teewis Pediwes secede 49-50: 


Second class city as testamentary trustee is 


beneficial owner of portion only of truse res........ 49-50: 


Personal property of individuals located within 
boundaries of federal ordnance plant, availability 
for taxation by state 

Farm commodities; subject to tax when mortgaged 
to Commodity Credit Corporation in warehouse, 


or proceeds of loan invested...................-2. 49-50: 
Manufacture of fertilizer by city subject to tax......... 49-50: 


Classification of Hospital Service Corporation as 
charitable and benevolent for the purposes 


of tax- exemptions, 2.6.55 seo kG eter o reise came 49-50: 


School bonds as held by individuals exempt under 


personal tax assessments... ......0..0ec eens eee 49-50: 


Automobile furnished to disabled veteran, Public 


TSW) O88 occa ag ait nox Wane iain Sale eR etme 15,4 Bins ce 47-48: 


Deeded to state subject to life estate, grantor dies, 


property tax-exempt, 2joce a them aes os cose teas 47-48: 


Parsonage owned by church but being rented, money 
used for religious purposes 
Inheritance tax exemption on legacy of $: 


to) 8. CHUPGR ..,;'s254Gews semis s son Pome ee Sib ale angie on 47-48: 


ak 


133 
644 
659 


107 
305 
507 


2 27 


179 


208 


: 748 


414 
61 


: 204 


200 
227 


: 147 


731 
719 
411 
379 
369 
576 


: 482 


682 


Fraternal organization, using part of property for 


Commercial Purposes: so... Vs.c0 5 See ssi merts ahd Sass 47-48: 28 
Veterans disability compensation, property purchased 

therewith not exempt from property tax levy....... 47-48: 579 
Soil conservation district property, real and personal, 

exempt from taxation.............c0cccceeeceeees 47-48: 587 
Tax for old age assistance, exemptions do not 

include members of religious organization......... 47-48: 661 
Izaak Walton Chapter property, when subject to 

EER psec creckse wera a Siegidt sere a ain, BENTH TE Bone Ee CD 47-48: 530 
State owned lands in drainage district, liability for 

assessments levied for drainage................+++ 47-48: 188 
Deeded by city to private owner, assessment and 

EGR IOV 5 iin. aie Sea eie h ak gee adae ea mawslae args esas € 47-48: 173 
Production Credit Association stock—when exempt 

TVOME CARRION. 63.6 feeds ad es RE Rene She Ra ae ees 45-46: 56 
Household goods for tax exemption defined............ 45-46: 417 


Removed from village before levy, real estate not 

subject to village tax................. 
Municipality exempt—method to correct tax 
Personal property of joint stock land bank not 

TARODIG. 25 saa aatnns wesw cans Siew RTA tee ota sl 
Joint stock land bank real property taxable.... 
Property of public power and irrigation district 
Municipality exempt from payment of “In Lieu of 

LARGE? fea aveea dbs sabies Sad ead e aw saw 
Irrigation district property exempt from taxes. 
Homes provided for instructors at college exemp' 
American Legion; occupation tax—liquor license 
American Legion post property—use determines if 

CAXADIE 6s oie ad ¥ 5:05: 259 vias TREN Sowa ease Salclns aes 6 
Property owned by municipal and quasi municipal 

corporations of adjoining states not exempt....... 
Private deep-well irrigation systems not tax exempt... . 
Electric cooperative corporations—certificates of 

membership not assessable to owners.............. 
Electric cooperative corporation property subject 

EO PARRUON oe ordi. se Med gine s-8 eRe RG ee SORTS ae 
Limit on legislative power to exempt from taxation..... 
Disabled veterans exempt from poll taxes.............. 
Nebraska State Guard members not exempt from 

poll taxes .. e 
Municipal electrical tran: aaa, 
Hospital—when exempt from taxation................. 
Persons in armed forces exempt from old age 

Hasistance: (ax) 225 pesan sates aamtionnes twas eacum 
Leaseholds not assessable or taxable to educational 

OL FEHPIOUS BOCIOUY | 05: 2:5.5: 5G wie Sea eases ww eee 
Taxation of property belonging to federal agencies..... 
Personal property located within Fort Crook Military 

Reservation not taxable...................-...04. 
Rural rehabilitation projects for resettlement 

Purposes: taxable’. ..c-cwccGs ped senses cseewe saws 
No tax exemption where political subdivision is 

equitable owner of waterworks, but actual title 


in private corporation 54 
Removal of property from tax roll where it has been | 
SOlE LO CHOY n.0c 25.085 os weds ced were ees Heaeials Saeed 39-42: 748 
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Foreign municipal pipeline constructed on Nebraska 
Side ‘taxable? ..cjc5 avy cas uae see ee haem Case 
Purchase of real estate by U. S—date tax exempt. 
State Boxing Commission cannot waive tax............ 
Inheritance tax Seompuon on bequests to the City 
Library . 
Inheritance tax . 
Bequest to school ‘district exempt from inheritance 
Lo > STE eC EN ae eC ee 
Member of U. S. Forces not released from personal 
PAROS sacaee cee Rens cee e inde Bae Re ee eae Ree TED 
Church property exempt from taxation. < 
Church property not exempt from special assessments. 5 
Tax foreclosure property purchased by county exempt 
from taxation when title acquired................. 
Property used exclusively for charitable purposes 
exempt. from: ‘taxation... 2<sweassse ceed Keceewen ees 
Poll tax exemptions of soldiers, sailors and marines..... 
Motor vehicle used exclusively for religious 
purposes 
Grain owned by Federal Land Bank exempt from 
ERIN ONT, a5 aernta aims ti asain reins Shalala bls BOG aerate aes, 2 gr 
Motor vehicles owned and used by the Federal Land 
Bank exempt from registration fee............... 
Taxation of real estate of Federal Housing Authority... 
Intangible property of religious, charitable and 
educational institutions. ........000<ceccssees sees 


TAX LEVY— 
Levy for state general fund under proposed fund 
Constitutional Amendment, L. B. 7................ 53-54: 406 
Levy; authority of county board of equalization to 
determine requirements of school operating 


OXPOUNEH, «aur ae's.0a sles Rois ss Seo EE ane delves 53-54: 388 
County levy limit as affected by fifty percent 

assensitiont IW! . on i.on62 eid Noo e SET SR RaSS SSS 53-54: 93 
Cities and villages; authority to levy taxes for 

maintenance of water works..................0005 53-54: 223 
Constitutional tax limit; levies for mentally ill, medical 

expense under assistance program, etc............. 53-54: 86 
In excess of five mill limit; election on bond issue...... 51-52: 160 
Omitted lands and improvements; time limitation...... 51-52: 282 
Tax levy; method of for erection cf county buildings 

under 23-120, R.S. Supp. 1951. ............00..0008 51-52: 669 
Illegal tax; road funds contemplated in levy; 

intention: of ‘county board... </oo.. sep ieeanicneriws.s 51-52: 39 
Tax levy under 39-242, R.R.S. 1943; exceeding 

constitutional, limitation 2.0660 ssc%60 cesciecs closes 51-52: 473 


Tax levy; special; Class III school distric’ 


building purposes .. seeeees 51-52: 222 
Scope: of township levy’... =. 2 <4 s.20.0e ssapwied dsieden weds 51-52: 527 
Rural fire districts; county tax levy already up 

to five mills; necessity for election................ 51-52: 271 
Road districts; right of villagers to vote on levy in 

excess of constitutional limitation................. 51-52: 426 
Road districts; county under township organization..... 51-52: 375 
Authority of Board of Equalization to levy for school 

district when school district files its certificate 

for tax levy after board has met and set levy...... 49-50: 396 
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Five-mill constitutional limitation for county assistance; 

power of Legislature to compel counties to 

NOVY Ee ais ik his eid te nee 4s rae oe re Ry alanis sues 49-50: 144 
Enforcing weed law; district tax levy; services in 

spraying county roadsides; purchase of seed 

cleaning equipment ..........cce cece eee c ee eeeeee 49-50: 104 
Constitutionality of L. B. 133, 1949 Session, 

transferring moneys from special county road 


fund to general road purpoSeS.........-...--eeeeee 49-50: 48 
Tax levy for maintenance of County Fair 

Associations v.06 tense nse peesaaeans ge bless eSeG 1oh5 49-50: 346 
Sufficient vote required to levy the tax for erection ‘ 

Of court HOUSE .... 2.2.22... cee eee e ence eee eee 49-50: 5 
School district—revision of estimate after levy 

of taxes by county board of equalization........... 49-50: 434 


Right of county treasurer to withhold tax money from 
using agency pending action on application for 


WOE og 2a: o aiete pledate ti ge wiatans Bek Va ane apes ese aga 49-50: 157 
Limiting power of school board in use of tax levy 

proceeds by specific wording of ballot............. 49-50: 121 
Legal obligation of township to maintain village 

Alreete 6 Fete sesednds Fs ree ae se aac kee eae ew Ese 49-50: 190 
Tax levy when other school districts attempt 

withdrawal from a county high school district...... 49-50: 330 
Tax levy for recreation programs in first and second 

class cities, villages, and school districts........... 49-50: 291 
Tax levy for funds requested by County Service 

Committee for aid to indigent veterans............ 49-50: 198 


Unprecedented blizzard, emergency appropriation 
for road clearance; authority of county board 
to get “temporary loan”. ............... cece eens 
Tax independent of aggregate school tax levy 
limitation 
Omission from the tax list of taxes levied by 
the irriPation: Gistrichs 0s... Sate mss Feo a Os eas <A 
Limit on levy by second class cities and villages. 
Priority over levies for all other county purposes of 
a special levy not exceeding five-tenths of a mill, 
proceeds thereof to be known as County Assistance 


HMIDED:. ic sje Secpiaiecn oy pred im Biaigl gle Nias Seite PRES PER UEAT Cm 49-50: 259 
Authority of county to levy in excess of 5/10th mill 

for old age and dependent children assistance...... 49-50: 355 
Whether county board or county board of equalization 

Makes county tax lev yis cs. s\sccre das cadet nese's Se 49-50: 273 
Counties of 9,000 or less, maximum rate of tax for 

glk county pPirposesinncs is). cscs ps3 Shade Sse 47-48: 523, 


County purpose tax levy limitations, clarification 
“ordinary county revenue”... 


County purpose tax levy, authority to exceed 
constitutional limitation without a vote of the 


POOPIE ie sents girs weer cuted a Satie eh yaa wles ati eae Seas 47-48: 190 
County mail route improvement districts, five mill 

Emitation ‘on ‘county taxes: 20 «i035. sceat dees 008 47-48: 64 
Error in school district levy, procedure and expense 

Hability “to procure: retunds 3... 6.<i:s0i6 sc nay oe ss iw Bary 47-48: 505 
Excessive tax levy for annual school purposes, 

authority ‘to: refigurt: tax. 062 2555 so cscs cae sxsidn 47-48: 325 


—544— 


Fire protection rural district maximum is 4% mill....... 
School buildings or improvements, tax levy to create 
sinking fund, election procedure to submit 
proposal, LB: SS Tiss oss ais oee See yaks 60 K.ond5 ee 
Reclamation District, maximum tax levy. 
Real estate deeded by city to private owner... s 
Special annual levy, election proposal state levy in 
excess of constitutional limit..................... 
Tax levy limitation to pay principal and interest on 
bond issue to construct and equip county hospital... 


Weed eradication districts, levy to meet estimated 
expenses, which county fund to receive the 
Collected: takes. 5248 Yack oats Se a mncaisie se aes 

Property removed before levy not subject to village 


Authority for levy to obtain federal grant for 

COUNTY TOAGA 3323-55 Soin te WEL ae eS lacie Ay soca sie bis! 
Irrigation district annual assessment levy must be 

certified ‘to county: Clerk. cs 2terers So occ ates 3 sien aso oe 
County visiting community nurse—procedure to levy 

for'salary and €XPeNSeS... 02. sos celia ss eae de cee es 
Special levy for court house—submitted for vote or 

by petition 
Rural fire protection districts... 
Resident freeholders, urban and rui 

to sign petition 
Limit for cities of first class.... 
County library levy.............. ‘ 
Libraries—county, city and township levies............ 
County road purposes—petition of resident 

freeholders presented each year.. 
Increased for road purposes when auth d by vote.... 
Exceeding statutory limitation for funds for 

County Home .. 
Statutory limitation .. 
Special road fund in addition to levy for general 

purposes 
Emergency bridge levy. 
Emergency bridge repairs 
Omission of village levy from some property. 
Wal? Maar. 0 6562s wide vas ene ee eeu asics 
Exceeding constitutional limit. . m 
Excess of constitutional limitation.................... 
School tax levy—balance on hand must be 

CONSACTOS: oss) ser 9:5)3's pinay Siekie nt ed iste Sete Hy sae 
Revolving fund receipts should be considered in 

making state levy............. eee 
Method for city to make mill levy 
Maximum levy for school districts 
Maximum counties may levy.... d 
Limitations on tax levy—counties......... 
Increasing county tax levy for bridge repairs.......... 


General fund in cities of second class and villages 
Hunds for reliet OF DHnGscc2aine Coke canes oe oaks ww w oases a's, 


: 310 


: 425 
: 479 
: 173 
: 420 


: 470, 


511 


: 184 
2 25 
: 444 
2 442 
: 95 


2 445 
: 153 


2 ISL 
: 443 
: 158 
: 154 


2 447 
2 445 


: 106 
: 448 


2 448 
2 357 
: 355 
: 670 
: 776 
: 782 
2 114 


: 781 


: 780 
“aK i] 
: 715 
: 59 

: 778 
: 143, 


780 


: 778 
a i 


TAX LIST AND COLLECTIONS— 
Tax list; correction by county assessor after first 


half paid 2 47 
Personal property; remedies for collection; removal 

EPONA StRte 5.262 cajaage ass ss Herse eae Us esse sae. Neo 51-52: 70 
Tender of taxes minus illegal tax; subsequent 

acceptance without interest............-0.secceees 51-52: 600 


Conditional sales contract superior to tax liens of 

prior years, inferior to those for subsequent years. ..49-50: 109 
Procedure for distribution of a fund accumulated 

from partial payments on distress warrant......... 49-50: 303 
Responsibility of installing unit tax ledger system 

in county and of preparing and computing same... .49-50: 203 
Uncollectible delinquent personal taxes—duty of 

county treasurer to report, where county board 

has failed to strike from tax list.............-..+. 49-50: 241 
Indian land, notice of transfer by county treasurer 

to white man’s land; back interest and 

AGVeRLHINSS (CHALEEN: otc Vila b.ce che ieee pCR TPL 49-50: 167 
Indian land sold, deed unrecorded, omitted from tax 

list; duty to obtain information of Indian land 

CESDISEGR So. foclns.& i's gee y ateaie ed eae Toes Sa Kee SHE 47-48: 121, 

201 

Real estate omitted from tax list from 1929 to 

DO46> PFOCCAUIS «5.2252 diss. ws ceed aleeas sino 37.2 Su.0 ANS 47-48: 164 
Decedent’s estate, liability for taxes on personal 

property held by administrator April 1st, but 


distributed before levy on tax books.............. 47-48: 120 
Authority to collect tax before due if owner moving 

OUL Of (Stales6< chases chss poe scar se TSA awed eevee 47-48: 509 
Personal liability of owner at time tax is assessed......45-46: 464 
Correction of tax list—who may demand............... 45-46: 466 
Condemned building—tax lien adheres to salvage 

Malerigls os... cusce e's, cok eleeieune ae eae ask wees 45-46: 318 
Commutation of taxes... . 43-44: 323 
Taxation of Indian lands «..89-42: 672 
Division of taxes, where lots assessed as a group. . .89-42: 744 


Payment of taxes on part of real estate..... ..-389-42: 761 
Husband liable for personal taxes of wife... .--89-42: 754 
Taxpayer cannot be released from tax obliga’ . «. 89-42; 754 
Taxes cannot be cancelled.................. . 89-42: 756 


Cancellation prohibited . . 89-42: 638 
Tax paid under protest »..89-42: 753 
Taxes on land washed away by river . 89-42: 675 
Taxes on part of tract washed away. > ---39-42: 762 
Payment of taxes with warrants............ +. 89-42: 747 
Liability for collection of taxes on merchandise ...39-42: 639 
Lien against building moved to new location... . ..89-42: 669 
Collection of personal taxes—taxpayer moving. .. 39-42: 644 
Prior lien on personal property............ .. 89-42: 641 
Off-set on claim against county....................26. 39-42: 639 
TAX ON INTANGIBLES— 

Intangible property not returned; assessment of....... 53-54: 429 
Treatment of motor vehicles with respect to 

determination of value of corporate stock......... 53-54: 179 
Intangible property; real estate assessment increased 

after making return; deduction of increase prior 

To Pay Ment OF CAR: resis wierghe's c.g ss sp ON eee ee 53-54: 325 


Intangible property; banks, loan trust and investment 
COMPANIES. 55 a5. !n4. 6 anon eas ma Red eeeRis Feo ae ve 53-54: 277 
Intangible property; construction of L. B. 87 as to 


having prospective operation. . : 156 
Foreign corporation stock owned by 

held in other states, but not listed in resident’ 's 

name on corporation’s DOGS sw tafe wIeis loco ges oe 51-52: 621 
Foreign corporation stock owned by resident and 

held.in: other :statess...025 sae ssqcu canner ed x ds aeaee vs : 588 
Stock of domesticated foreign corporations. : 85 
Decedent’s estate; deposited in another state 3 53 
Production credit associations, tax based on 

exempted: ‘earnings: 5 <x<'- 3m pate eos asics ae cigs 49-50: 733 
National banks reserve funds as properly included 

with surplus and undivided profits for taxation..... 47-48: 37 
Mortgage on out-of-state land subject to intangible 

TAR 55 cman caked ca kide ee eeasaaaicane ve Neale wees Go 47-48: 360 
Insurance (foreign) company, taxes on stock held by 

resident shareholders, excise tax on company for 

doing business in Nebraska..............0..000005 47-48: 170 
Bank deposit of non-resident taxable as intangible “A” 

DEODCILY . ssin cee bo ea eh Se ee a ane eee ate, F50s 47-48: 161 
Tax assessments on capital stock and franchise of 

corporation, assessed value of intangible and 

tangible property deducted. is.065ses.6 es eiceeaee ce 47-48: 431 
Domesticated foreign corporation property assessed 

where principal office located..................... 47-48: 128 
Capital stock of corporation, whether tax-exempt 

securities, deducted; caches shawls chied.« Fain Male a05 ais 45-46: 53 
Corporations taxed on basis of par value of capital 

BLOG. . 5 sce sina sis erate nat eae meee wise eae Eat 45-46: 454 
Taxing shares of stock of federal savings and loan 

associations : 294 
Certificate indebtedne: 

investment companies : 338 


Assessment of capital stock—surplus and undivided 
profits ‘be considereds, .2.2.4.se notes ier oie 8 : 821 


Assessing the income from an annuity.... : 337 
Intangible property of corporations at principal 

place of business. . . .89-42: 760 
Taxation of domestic surance compani 39-42: 482 


Domesticated corporation stock.......... . .89-42: 199 
Installment investment companies........ . -89-42: 496 
Assessment—foreign fire insurance companies. - 89-42: 742 
Co-operative corporations . .39-42: 629 
Notes secured by chattel mortgages.... - 89-42: 746 
Fraternal benefit societies not subject. . . .89-42: 483 
Tax sale certificate—intangible property. - -389-42: 483 
Property taxable at residence of owner. ms - -39-42: 484 
Assessment—hbank stock .............. 0. cece cece eee 39-42: 741 


TAX REFUNDS— 
Taxes collected under constitutional law; duty 


of county treasurer as to disposal................. 53-54: 465 
Claims for refund of taxes paid under void 

assessment : 370 
Intoxicating liquor; 

wholesaler, and thtn returned by wholesaler to 

CISTNGE 9s ich oe sou evel cu mae ewe sagan Rss a ASS 505 53-54: 136 


Gasoline tax refund; “agricultural purposes”; type 


of vehicles entitled to refund : 398 
Illegal tax; excessive assessment; refunds.............- 51-52: 36 
Illegal tax; recovery from county to pay refunds 

demanded .............- sec e cece cece cere teeeees 51-52: 658 
Liquor tax; refunds; replacement of stamps.... >. 3-19 
Liquor tax; refunds; sold and shipped out of state...... 51-52: 358 
Blanket mill tax; procuring refund by Class I school 

GUBGTICE: « fs:Sssia:c.s ic Seiaaisioree 06:16 % 4 ott 0 ease BE Slee as me 51-52: 28 
Blanket mill tax; refund of to districts in first year..... 51-52: 128 
Refund to purchaser by county board where tax 

léeviédvon ‘School Jan > 2's: ciis-cx voc eek oe eae see y 49-50: 685 
Recovery or credit of excess paid on partially void 

GSSESSMIENE 2. og eens sae eee sense sels ee aee nee 49-50: 240 


Right of county treasurer to withhold tax money 

from using agency pending action on application 

LOPS VORUNG: io cg ose eizen aay see acca ane ees sce Rees 49-50: 157 
Issuance by Department of Agriculture and Inspection 

of duplicate gasoline purchase invoices for tax 

refunds: to dealers: :.).:.'5:. acsinver cess gear hen eet Tae 49-50: 54 
Procedure to allow refund when new property 

acquired with money or property assessed prior 

ho: March ROR: oo yiriawc ds gin ce oy ut obs See eae ee Sew 47-48: 697 
When gasoline used for agricultural purposes.......... 45-46: 431 
Real estate not subject to tax—refund to purchaser 

of tax sale certificate 
Inheritance tax refund—demand must be 

EWG VORES! 50.0 6.0.2 59 09.6 BN eye Sepa ore Seas ere ee He : 441 
Demand for refund must be made within thirty days... .45-46: 453 
Authority to refund taxes when demand made to 

authorized officer within specified time............ 45-46: 452 
Gasoline tax refunds—agricultural purposes only : 832 
Refund for overpayment of taxes : 858 
Cancelling interest and penalty on taxes paid under 

act held unconstitutional.......................5- : 486 


: 467 


Gasoline tax: csia sence. oes cass : 450 
Gasoline tax on out-state shipments. - : 440 
Motor vehicle registration fees............... : 679 
No authority to refund candidate’s filing fees. : 681 
Gasoline for agricultural purposes. . : 452, 
456 
Estate tax—over payment... ..........65c00c0seeenes 2 384 
Administration of agricultural refund act. < - 1 27 
Parny. and ‘local truck ‘fees... ::..!..%...)ss ising ans eiee : 240 
TAX SALE— 

Foreclosure by county after expiration of ce elurory 

life of certificate........... a . 51-52: 324 
Assignment of from county to city... - 51-52: 707 
Duty of the county attorney to foreclose tax sale...... 49-50: 511 
Disposition of surplus proceeds of sale in tax 

LOTECIOSUPES: oneig Pretassinis as sion ga wine HE eh in bine Se Re Be 49-50: 450 
County instituted sale, county treasurer, sheriff 

and deputy precluded from purchasing............ 49-50: 790 
Allowance or rejection of claim against real estate 

held in trust by Board of Regents. . ...-49-50: 305 
Omission of special assessments of tax foreclosure; 

disposition of surplus used to retire special 

ASSCBRMNETIE TON. 5 c-kit tices ibis mips spe oso Ws tao V7 49-50: 488 


Tax sale certificates, issuance of duplicates and 


reimbursement of holders 2, o..1.. syhaieer <n oo 3d 000s 49-50: 


Unconfirmed sale under tax foreclosure brought by 
county as it affects tax sale certificate and 


treasurer’s deed of prior delinquent taxes.......... 49-50: 


Redemption before foreclosure action, amount 


OWNED INUSE PAY. ous ois ccardu dies ehiGaies ated Beals’ Ths acess 47-48: 


Sheriff sale had but not completed, second sale 
confirmed without including first tax sale 
certificate, procedure to cancel taxes under first 


Gertificate .,. cc's .aeis eka eee ee ORES a Wao ae 47-48: 


City foreclosed certificate, county not joined as 
party, effect of county’s lien 
Statutory period to foreclose county c 


elapsed, procedure to. take. jic.. 5/62 ewicle secs esas 47-48: 


Special assessments, effect of foreclosing lien 

independent of general taxes... 52)... 26.08 ee sores 47-48 
Omitted taxes, decree of foreclosure entered and 

sale had, responsibility of county to protect 

‘PUFCHASERS, 2a). tas cteee train ak ee aes iit 's oie age ee 47-48 
Old age assistance liens, parties to action and 


Service Of SUMMONS: . a) iis 26 ge wai sides ooo aves 47-48: 


Effect of unpaid tax decree lien, status of purchaser 


at another later action and sale................... 47-48: 


Failure of purchaser to secure confirmation or 


obtain deed, effect of taxes as lien................ 47-48: 


Purchaser deeds property to original owner—set 

aside sale and order of confirmation. . 
Invalid when owner of property in military 
Foreclosure actions defendant cannot file set-off or 


counterclaim. 2:2 /./(s2)> speca stares te oe anid wie areata 45-46: 
Distribution of proceeds of sale—clerk of district 

court follows provisions of statute................. 45-46: 
Confirmation of judicial sale terminates right of 

TEGEIMPHOR: sic ais aise r cen ae ease ees tain an TSS 45-46: 
Right of redemption—may require showing of 

SUtHOrIty: 0s oS sarees eee eee eins a9 vices ea 45-46 
Real estate not subject to tax—refund to purchaser 

of ‘tax sale certificatesn., «tv cats sncleiies ops oi5-5 94.2010 45-46 


Interest rate on certificates for delinquent special 


BASCRAMENES. «sins Saute RONe ee eee ON 8 «Gl Sia 45-46: 


Trusteeship between governmental subdivisions 


terminates when sale confirmed................... 45-46: 


State necessary party when lien for corporate 


OCCUPATION LAKES: 5c oi. tine citnery a eM eoRy Wels ax Sears eae 45-46: 


Sale to satisfy lien of general taxes—cancels 


omitted special assessments...................0.. 45-46: 


Real estate acquired by foreclosure—period company 
may hold 
Interest on tax foreclosure decree. . ste 
Limitation of time to declare county tax foreclosure 
proceedings invalid:.</, facccie acess seis so one dew 
Distribution of proceeds of the sale of tax 
foreclose property: 2 <c vse. totes nite ols oui, d 
Sale of real estate tracts foreclosed under one tax 
Bale Certivicate: .c/<c.s ue we eis ah areal eo a diss shares 
Sale of real estate acquired at tax foreclosure sale. 
Statute of limitations on tax certificates issued on 
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916 


236 
238 


25 


: 624 


158 


7138 


: 407 


406 
80 
339 


: 470 
: 468 


474 
472 
428 


: 469 
: 467 


33 

474 
471 
475 


: 841 
: 855 


: 851 
: 343 


: 349 
: 854 


property held by the State. ..................2..4. 43-44: 


365 


Special assessments included in tax sale certificate..... 
Redemption from tax sales—interest—6division 

(OE FURS oo x is 52 it oe pas So caee Safe Rreate NE ais Brass RS 
Purchase of tax sale certificates by the county......... 
Partial payments do not invalidate tax sale 

PELtiPi Caley cic saci. a> ewes raisins sae Dew ad 5 A ATER R 
Certificate of purchase for real estate sold for 

delinquent taxes 22.00 6c ccsae cess cecsesecesgess 
Tax sale foreclosure redemption..............-..-++-+- 
Period for right of redemption of real estate sold 

EOP EGRGS, orca aan cin ks Soke ROS Seep Seiwa e Fares oe 
Effect on special assessment installments levied 

but not due 
County funds used to complete tax foreclosure sal 
Assignment for purchase of decree foreclosed by 

county 
Attorney’s fee in foreclosure actions.......... 
Sheriff’s fees from sale of tax foreclosure properties... . 
Trial fee in foreclosure case.........0 esse eee reese rene 
Disposition of receipts from sale under tax 

FOVECHOSUPE se 2.8 adi do-oreinintinacnFs'b's om Solem oases 
Distribution of proceeds of sale under county tax 

foreclosure 
Redemption under tax moratorium applicable to cities. .39-42: 671 
Purchasing delinquent taxes on property under tax 

FOLEGCIOSORE: ies) crc ease Neate owe eRe Kies 39-42: 671 
Tax foreclosure property purchased by county exempt 

from taxation when title acquired. 
Redemption from tax sale......... 
Interest rate on certificate. . 


Accrued on property on which tax sale certificate 

Held by) MUMMicipAHties: 5: .:.05.0:0.c<igre at we iee's Saiatn oens 
Interest on delinquent taxes when certificate 

purchased by county....... a8 
County relinquishing tax sale ce: 
Classification of certificate for assessment purposes. 
Taxable as intangible property.................. 
Assignment of certificates by the county board 
Tax certificates purchased by the county—real estate 

not released from lien after five years............ 39-42: 767 


TAX SITUS—(See also: MOTOR VEHICLE TAXES) 
Corporations’ automobiles situs 
Motor VeHICIES: 0.2 os.cc:ssa4 os. ajc niaieale 
Situs of cattle for assessment purpose eae 
Pickup trucks as personal property connected with 

farm when owner resides elsewhere..............- 49-50: 269 
Determination of situs of tangible personal property 

where a property has been transferred from the 

SEALE SS TAN s eee oie a5, Rew eee Hes ea se nn SNS 49-50: 652 
Personal property located on United States land lease, 


taxed where land situated 796 
Situs for taxation of personal property * 214 
Tangible personal property, determination of situs 

whether property of nonresident stored in state 

admits of assessment for taxation................. 49-50: 326 
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Jurisdiction of the county board to determine situs of 
personal property; authority of the state board of 


equalization to determine situs.................... : 590 
Determination of situs of personal property by 

County DOAK) cies. ce qatok alge aeeed Sas wane gta : 705 
Military service, tax liability at permanent residence. : 626 

COUNEY DOATE os nada nailer wioentane eer iwi dai os Rae : 705 
Livestock assessment, herds kept in other precincts 

and; School, GisteIets, cya cr cive ween, oe Rianne Looe yee Wiggs : 546 
Portable machinery and equipment, place of assessing... : 476 


Gas company equipment—cylinders, stands and 
Teeulstors—tax SIU: |. ic caste Agee 49 0)s 6 Shes : 366 
Airplanes tangible personal property, assessed for 


taxation at situs of property. . : 134 
Personal property situated in adjoining county—who 

determines listing and assessing : 414 
In transit assessed at residence of owner. 43-44: 342 


Assessed where found.........-...... 43-44: 319 
Assessment of cattle in transit...... 43-44: 341 
Assessed at permanent location of business . : 39 
Personal property assessed at residence of the owner. ..39-42: 759 
County board may determine place of assessing 


personal property: cass cssetan a as ee Rags Ss oa eee : 52 
Grain stored by owner living in another state... : : 459 
Grain stored in another county................. ae : 459 
Assessment of grain stored in another county : 462 
Personal property of service men taxable at their 

residence . 89-42: 566 

TAXATION—SPECIAL ASSESSMENTS— 

Special assessments; retroactive effect of L. B.’s 2, 37, 

98, 94, 281, and 282, 1953 Legislature < : 208 
Lien of special assessments erased by tax deed. . 2 237 


Assessments; special; effect of failure of irrigation 

Gistrict ‘fo; CenUhy vc: tes eA IARS wre des oS Hee 51-52: 55 
Omission of special assessments of tax foreclosure; 

disposition of surplus used to retire special 

assessmient HEN) a a .-x:d4.0 2s an was eit ieee ne ys n20 he 49-50: 488 
Liability for special assessments against county 

property for sewer system constructed by village. ..49-50: 17 
County treasurer may accept and receipt for general 

taxes even though special assessments are unpaid. ..49-50: 224 
Foreclosing lien for special assessments, independent 

of general taxes 
Interest on special assessments ‘due in installments, 

effect of payments of installments before due date. .47-48: 345 


: 13 


Publication of delinquent special assessments........... 43-44: 347 
Irrigation district bond assessments are special 

BSSCHIMERES 10.0.5 ven ve Pen eemarine we ee teas oa on 43-44: 345 
Cancellation of interest on special assessments 

not permitted ......... Peer : 484 
Church property not exemp ‘ ‘ : 181 
County not exempt 2 181 
Tax foreclosures—effect on special assessment 

installments levied but not due.................... 2 727 
School district liable for special assessments... . “ 2 697 
Sidewalks Caw i sie 6s ass erathage $4.0 vem Ble ean RO EFS ieee : 752 
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TAXES, DELINQUENT— 
Delinquent tax sale; notice of..............--.e eee eeee 53-54: 239 
Omitted property; interest : 192 
Conditional sales contract superior to tax liens of prior 
years, inferior to those for subsequent years....... 49-50: 109 
Uncollectible delinquent personal taxes—duty of 
county treasurer to report, where county board 


has failed to strike from tax list..............-.--- 49-50: 241 
Uncollectible delinquent personal taxes, duty to file 
and ACt ON: TOPO Of con wis. os Suen ee Des Mees yee 49-50: 334 


Person to whom distress warrant directed when 

personal property is sold before the taxes 

become: a Yen. ysis nese tev nd ese dgin ts ota ee ates 49-50: 482 
Striking delinquent taxes from list before expiration 

of two years, number of distress warrants to 


SSEU GS Mo oslawiaivin Sr sik. s 6-3 Winn ws. we, SRsaiagd Pela eaters alan a8 5 47-48: 197 
Publication of list of delinquent personal taxes, 
construction of word ‘current’, L. B. 94............ 47-48: 255 


Publication of delinquent personal taxes must be 
in legal newspaper............ 


-47-48: 241 


Publishing delinquent personal tax list. . -47-48: 84 
Mileage charged in handling distress warrants Agee one 47-48: 449 
Collection of delinquent taxes by garnishment 

when distress warrant cannot be served............ 47-48: 509 
Interest rate varies on different classes of taxes....... 45-46: 32 


Interest rate on delinquent taxes of persons in 


military service . 45-46: 468 
Interest on delinquent taxes of i: 

BELVICS: cpio tre nina, oie ones ee Nails AONE ween Ta 45-46: 463 
All delinquent personal taxes should be included in 

GISETESS WATTANE 2.02256 se ck oda is Saree cee eee 45-46: 459 
Charge for each distress warrant issued............... 45-46: 460 


Personal property acquired after lien for taxes 


attached—sold under distress warrant... : 464 
Delinquent taxes—installment payments and inter - 45-46: 460 
Consolidated personal taxes paid in order of 

Gelinquency oa: $25.02. <-4 sewed soem eane ce Sates 45-46: 456 
Distributing funds recovered from sureties on county 

{reasarer’s DON .215%s.6 osc. tees se 2eckuy pene eee 45-46: 423 
Interest rate on delinquent assessments. -45-46: 33 
Cancellation of interest on personal taxes -43-44: 340 
Collection of personal property taxes. -43-44: 340 
Fees for advertising delinquent taxes. 5 .. 43-44: 91 
Alias distress warrant—right to issue...... » + 48-44: 74 
Use and disposition of delinquent tax funds. .. 43-44: 324 
Interest on delinquent taxes............... . 48-44: 825 
Poll taxes collectible by distress warrant... . . 43-44: 342 
Advertising real estate for delinquent taxes. «. 48-44: 325 
Advertising fee, delinquent taxes.......... ...89-42; 319 
Removing fire hazards—delinquent taxes thereon.......39-42: 148 
Delinquent tax fund expenditures...................... 39-42: 320 
Delinquent personal taxes prevail over assignment 

OP CAME ee sco vin Pa NS os Va Sea ea eee en She aie a 39-42: 320 
Old age assistance and poll tax collected by 

GIStreSS: WATTANIS «<< cae a: 55 0% Sawin SS ao etal ariel! 39-42: 640 
Lien against motor vehicle . -89-42: 174 
Motor vehicle is liable for lien of other unpai 

DOTSOUAL PAROS joe s-ccis ese aa pe ewai pene 2 he vo TE 39-42: 574 
Delinquent taxes paid in order delinquent.............. 39-42: 761 


—552— 


Delinquent tax, sinking. fHnd 5.7.0 stern see dixon e's 39-42: 


Claim of individual applied to delinquent personal 
taxes ... <a 
Consolidating and listing d 
year: Period: 54... Mapon as gee biga eae Hk vey oo 


Cancellation of delinquent taxes on Indian lands....... 39-42: 
Application of installment payment made under 

delinquent "tax: laws... <1. satan ete. ss 32 39-42: 
Advertising for delinquent taxes...................-5. 39-42: 


TELEPHONE & TELEGRAPH— 
(See also: RAILWAY COMMISSION) 
Toll charges; distribution to rural telephone line 


OWDIOLS: 9.2. es onal 9:59 Cee Bote aeRO ERP Na le ee des BAe 53-54: 


Interference of ground return telephone, permitted 


by an electric transmission line.................... 49-50: 


Jurisdiction of the Nebraska State Railway Commission 


to approve loans under the Federal R.E.A. Act..... 49-50: 


Telephone or telegraph facilities along and over 


highways changed at company’s expense.......... 45-46: 


TOWNSHIPS— 

Contract with county; use of township truck to haul 
gravel for rural mail route road. . 

Scope of tax levy.... 

Authority to maintain rural 

Construction or maintenance of roads in 
adjoining townships 

Township organization of county; tax levy for 
FOud GINtTiCts~~,.. . tects eat eta ne ols soy elk wie a nS 

Gravel contracting procedure in county under township 
system where all mail route roads are improved 


and. fo: be, resurfaced a2, ncisayrs = siete tatera sien 01s) 0 aa 49-50: 


No qualified officers available, authority of county 


board to annex township to one adjoining.......... 49-50: 


Legal obligation of township to maintain village 


SRCLS i canes nin 4.2 Ca EE OR Ee aS 7 eo ae 49-50: 


Possibility of purchasing road machinery from 
proceeds of bonds voted for “Internal 
Improvements” 

Right of city electors to pa: 
meetings 

Purchase of road machinery by township... 

Limit on issuing warrants for road purposes... 

Jurisdiction and obligation of county and township 


to work county mail route roads.................. 47-48: 


Road improvement within jurisdiction of 
administrative officials .. 
Township organization adopted—procedure for 


OLLIE: tap alsa ere eon ae PARR Tse a sess 45-46: 
Electors of township vote for funds to improve roads... .45-46: 


Townships liability for injuries due to negligent 

construction or maintenance 
Duty of board to institute civil actions... s . 
Board’s authority to hire additional help............... 


TRUST FUNDS— 


Investment of endowment funds of private colleges..... 53-54: 
Board of regents; exemption of property............... 51-52: 
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758 


: 318 
: 667 


666 


665 


Capital gains; premium on sale of bonds... 
Investment in U. S. bonds.............--. 


UNFAIR SALES ACT— 
Cream buying stations, transportation payment in 


addition to: posted prices. .......ss.6eesssscescees 47-48: 


Cream company soliciting business, premium gift as 


an inducement to secure buSiness............----- 47-48: 


UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT 
ACT—(See also: FEES; COUNTY ATTORNEY) 


Criminal complaint in county of wife’s residence....... 51-52: 
Duty of county attorney; cost; indexing method........ 51-52: 


Extradition for failure to pay increased support 


BWRID 6 oh otic l sew ead nb Se 2b Jabele ee GE ne oso 51-52: 


UNIVERSITY OF NEBRASKA— 
(See: BOARD OF REGENTS) 


Vv 


VACANCY—(See also: ELECTIONS) 
Death of incumbent of county office; term of 


appointment; nomination for ballot vacancies...... 53-54: 
Creation by public officer filing for another office...... 53-54: 


Decease of officeholder on election eve as to 


slow filing: by. Petition. js. scascae'se oe cawes ces 3 51-52: 


Elections; filing fee when political party nominates 

CO: FL VACANCY’. 5 6.566. cinte a's 5. 5 eine 2d 0S ales 
Elections; county sheriff, clerk and assessor. . 
Unexpired term in attorney general’s office; rig! 


of individual filing to have name on ballot......... 49-50: 
Party nominee dies after primary, filling of vacancy... .49-50: 


Filling of vacancy on general ballot, result of refusal 


to accept primary TUNE. <0 i c0sdess vine ehens cene 49-50: 


County under township Soveramenty incumbent files 
for another office 
Register of deeds nominate: y 
clerk, status of vacancy in register of deeds 


ORIGE) sR Was shen ards + ENG.2 4 Heed wate ene SES Toe Ss 47-48: 


Regent of county high school, nominating candidate 


GO THD VACANCY oii sic)27os a2 3 diel ate wis Gia Pam aee a ake He: 47-48: 


Legislative member—occuring after primary 


PIECEION « a0 fee dF scl ig aie ew FEM RRL ES o DISC HIN SOR PES OS 47-48: 


County treasurer, vacancy in office due to death, 


term of holding office by appointee............... 47-48: 


County supervisor and sole candidate to succeed 


self dies before general election, filling vacancy... .47-48: 


County offices—county board to make appointment to 


fill vacancy until next general election............ 47-48: 


County board vacancy filled at general election— 
office assumed as soon as qualified... 
Appointment to fill vacancy—continue unt: 
successor elected and qualified 
County judge appointed by county board. 
On non-political county ticket, filled by petition 
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1 22 
: 648 


303 
104 


687 
677 


517 


476 
476 


605 


: 682 
: 700 


841 
921 


955 


: 758 


692 
606 


Incumbent a candidate—vacancy created except 

in some ‘municipalities: :< 2.65.20 65266 ks 666s cane 45-46: 185 
Vacancy county board of supervisors filled by 

appointment 
Board of supervisors of Soi 
Filling vacancy on ballot for district judge 
Filling vacancy on ballot for member of Legislature. 
Office of county sheriff 5 
Vacancy on ballot—nomination by party............... 
Appointee holds office until successor elected and 

qualified .. 
Filling vacancy 
Tn Civil) OLECE Ws v0 aso vies ern ces SE 4 meats e oan 


VETERANS— 
Veterans’ aid fund; eligibility of child of divorced 
veteran in custody of mother; definition— 


“dependent’——"“need” irc Asc cen cud eee ys oes sateen 53-54: 461 
Veterans’ Aid Fund; meaning of “dependent children 
OF Buch veterans. viv cess cee anwentes’s +5805 s ees 538-54: 356 


Limiting dates for granting relief by the counties 

to veterans of World War Il..............-042-00+ 
“Recognized veterans organization” under section 

80-101, R.S. Nebraska 1943............ 
Veterans’ Aid Fund; application to Korean vetera: 
Salary of county service officer..............-...-2005 
Obligations of county to provide by levy or out of 

general funds sufficient funds for committee....... 49-50: 403 
Type of discharge as affecting eligibility for benefits. ..49-50: 672 
Tax levy for funds requested by County Service 


Committee for aid to indigent veterans............ 49-50: 198 
Taxes and registration fee on proceeds of original 
automobile furnished to disabled veteran.......... 49-50: 61 


Expenditures by County Soldiers Relief Commission, 

allowance of county board not demanded in 

CMETPCRCIOS: | a:5:sc.e pox w ets oleae ts WET) Nid s Feces 49-50: 773 
On-the-job training program, certificate of 

equivalency issued by state superintendent of 

public instruction hn 
Authority to pay hospital a: . 240. 
Salary and expenses of committee and service officer... 
Persons included as veterans for relief purposes, 

Das Bg BEG. wiecdsa.co anata Ben Rew creme Tse oalnete as Sika 
Eye glasses, authority to furnish for needy veterans 
State service officer, residence requiremetns........... 
Disability compensation, property purchased with 

disability compensation not exempt from property 


EA IOV. o-etcne Sareea Se wivo INS SEMA w es Hehe es Rei ai 47-48: 579 
Agricultural training, cooperation of State Vocational 

Board with Veterans’ Administration.............. 47-48: 63 
Automobile furnished to disabled veteran exempt 

EVO EARCK 5.5.55 55 an,vchinegies SO TUNA ee Gee eae d TEP 47-48: 369 
Phrase “soldiers, sailors and marines” include 

peace time veterans. « 6 cress, sfuien Se ae dea sss 2 else 47-48: 660 
Poll tax exemption, construction of pensioner, 

disabled and invalids.................000..seeeeee 47-48: 346 
Aid to indigent veteran and dependents, construction 

of “legal residence". <.,<c0csshid .c4o2t Bia ae ee wel 47-48: 466 


Aid to veterans in “need”, veteran out on strike........ 47-48: 514 
Veterans county relief fund, authority of soldiers 

relief commission to accumulate yearly cash 

balances for future years 
Veterans County Relief Committee, procedure for 


accounting, operation and budgeting funds......... 47-48: 195 
Certified copies of records to bureaus for veterans’ 

claims 105 
Certificate of service—no fee for recording 159 


VITAL STATISTICS—(See also: BIRTH CERTIFICATES) 
Filing certified copy of decree of adoption with 
adoptive birth certificate 
Corrected records; fees for copies. . 
Registrar; furnishing information on vital statistics... .51-52: 459 
Issuing certified copies of birth certificates 
WIEHGUOCRATES: oe 6 iad eo asins coor antes ae Rees 51-52: 374 
Alterations and correction on original records, 


validity and procedure. . 51 
Birth registration cards, authori y " 

BAGHONAL BOPVICS: oi os scans eA TES SRG sae 47-48: 354 
Certificate of stillbirth, registration as birth and 

25; AGGth s FONMES FOr USE << 5.0 vile see an waa ee Ti 47-48: 618 


Correcting incomplete delayed birth registration 
certificates, fee required for correcting: records, 
L. B. 538 


Fee for correction of erroneous or incomplete 


certificates of delayed birth registration........... 47-48: 499 
Agencies beside Department of Health which may issue 
eertified: copies of records: <5 524.4 25.2..5523so ve et 47-48: 159 


Adoptive birth certificate issued for child born in 
foreign country 
Decree of adoption and certificate of 


By DUDUG jos oho Syste se oddly ered Gude eee pal gat ake 
Birth and death records, inspection of certificates 

by citizens as ‘public records. . ...001-s0 sa.gs5085 47-48: 235 
Certified copies of statistical records issued only by 

BULHOFIZEE BEONCY. 66 3:5 joerc isis s sive ns aed Peete 45-46: 335 


Delayed birth registration prior to 1941 retained by 
local registrar .... 
Bureau of Vital Statistics fu 


Certificate for foreign ‘born... o.oo. 5 fiase scene a sjene ee 
Decree of commitment of dependent child evidence 


for certificates tees oir n.anhs 5.9 seep als eterno eee 39-42: 97 
Delayed birth certificates issued only when adoption 
Ha ENSSCSURES: Gees ox cn.s 0:6 66x delve enced SOT 


Petitions for delayed registration of birth 
Proceedings brought in same court as adoption 
PEOCCCGHISS 65565 <p re Su tp Meee ge REL Megs et Ria ee 39-42: 97 


VOCATIONAL EDUCATION— 
(See: BOARD OF VOCATIONAL EDUCATION) 
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VOTES—VOTERS—(See also: ELECTIONS) 

Eligibility of persons residing at Mead Ordnance 

Plants be Nivtas <n eae Reeds wale ere Ons 36 Kaw ows S 
Sufficiency; levy in excess of five mill limi 

election on bond issue 
Right to vote and participate in school district affairs 

Bnd ‘C16ChHOns vs 2'.:gie cee ee ete e oat ces waa Sad aw si 51-52: 388 
Write-in votes; cross in square....... 
Voting residence; loss of question of fact. 
Precinct residence requirement 
Voting residence; acquiring by marriage to registered 

Nebraska voter in federal service.................. 51-52: 638 
Fractional part of voting precinct within a distric’ 

only electors within part entitled to vote.... 
Qualification of voters moving from one school 


district. to ;another: o7..-<tesneape eens The bins hee 49-50: 324 
Status of residents of government housing project...... 49-50: 829 
Write-in votes of candidates filed on other party, 

effect. On: NOMINGHGNE SS eres ciety pale Haas he me oN 49-50: 908 


County mail route graveling tax, votes required to 
approve proposition .. 
Tie vote, procedure for deciding t 
board election «2: giias aves co eerie teers isis ee 
County mail route roads, election on improvement 
mill levy, proportion of vote required.............. 
Status of elector establishing residence elsewhere 
School district meeting, qualifications of voter......... 
Rural fire district, what constitutes a taxpayer and 
method of determining number of voters in 


GIStPIC’: sissies sides SIA Se tenets tation hoe See 47-48: 586 
Right to use painted sticker in lieu of usual method 

of write-in for name not printed on ballot.......... 47-48: 665 
Registration of voters, residing outside city limits, 

Ex BAZ s.25 02 Haves eos ae On Beas PROF Hs 47-48: 251 
Eligibility of absent and disabled voters, what board 

decides 


Voters required to reg 
Timits) 65 B-402- cas es crenstalotant tens is mee eA 
Election registrant giving exact information as to 


Wis ae Goce sc vsoacriae cee ee epee ees Se ate 47-48: 290 
Legislative votes necessary to enact legislation......... 45-46: 402 
Necessary to nominate write-in candidate for county 


superintendent ... 
Votes required to endo: can 
Privileges of person in military service 
Privileges of civilians stationed on government 

owned property... 22 026 seis sete c anaes eee tees 43-44: 175 
Eligibility to vote when convicted under Articles 

OE WAP. ca 3a wrvlats ose eS ume We eeste Sa iets 
Change of party affiliation by an elector 
Absent voters residence. 
Voting in person after applying for absent voter’s 

Pallot 7.033 po eR a RS = 
Voters—classification of 
Legislature may enact separate laws for voting by 

members in the armed forces...................4. : 142 


Citizenship of woman married to alien... 183 
Electors of village located within public power 
aistrict entitled: tovvete; oc = sak rate em eo oats 39-42: 75 


Method of voting for men in the armed forces.......... 39-42: 


w 


WARRANTS AGAINST FUNDS— 
County warrants; delivery or payment prior to 
expiration of ten day appeal period after allowance 


OF CAIN Ao ised sea pes Sogn s TAP eRe OMe ee eee 53-54: 


Oath on state voucher, necessity of signatures in 


presence of officer with seal.............-------++ 49-50: 


: 698 


School districts, payment of interest on unpaid 
warrants .. 
Board of Control authority to prohibit examination 


of warrants by general public................+.+-+ 47-48: 


School district warrants registered above maximum 


mill levy for current expenses..............se2005 47-48: 


School district warrants registered when budget levy 
inadequate for current expenses to fi 


be: ae ee eee Ce re ere ee en ee tee 47-48: 


Township—limit on issuing warrants for road 
PUNDOSES: esis scaacien ds 

Issuing duplicate warrant. 3 

Percentage of warrants which may be issued against | 


EUNGS: steicad ofa caitbig' Redes reeena Waleed x elss 5 eehe De 45-46: 
County warrants—statute of limitation................ 43-44: 


No restriction on issuance of warrants by school 
districts .. 
Investment of county surp 
Warrants for county salaries 
Investment of sinking funds of school district. . 
Issuing county warrants against assistance fund 
Issuing salary warrants before levy.......... 
Issuance of warrants before levy. .......+0..se0essse0% 


Cancellation of warrants 

Registering warrants issued on clai: S ‘ag 
COUBEY, godics pain 2.5 «Fis 6 ARS dm. earars Mein Se EAS OAS 

Registering warrants issued for claim of individual 


when applied on personal taxeS.................5. 39-42: 


WATER AND WATERCOURSES— 

»Seepage water entering natural stream is subject 

to use under natural flow appropriation... 
Diversion and use of storage water under natural 

flow appropriation; effect of 
Fluoridation by local authority... 
Missouri River; game laws 
“Water bonds” issued by second class cities and 


VINASCS ac eschus oak ounay hens SER oe no eR MS 49-50: 


Constitutionality of amendment to L. B. 357, 1949 
Session, removing obstructions from water courses 


‘DY USE OF ExplOSiVes «\ h.02 <2 5oy 5 tea eee So eek ais 49-50: 


Diversion of flowing water from watershed to 


SHOLHET 5 Sieisiq's eves Hi ee es aun sae ASE SWS Se 49-50: 


Furnishing town water, not common carrier and 


Railway Commission no jurisdiction............... 47-48: 


Water division rights, rights of appropriators and 
riparians .. 
Private deep-well systems not tax exemp' 
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802 


433 


422 


278 


: 380 
: 417 


Change in drainage—no right to restore to old 
ehannel (0 2 s.6 5 ert eed cae earn eaten eo es Teh em ay 43-44: 49 
Land owner not required to record deed with Bureau 


of Irrigation ...... 39-42: 314 
Title to meandered lakes...... 39-42: 505 
Leasing portion of lake not permitte: 39-42: 441 
County has right to construct levee. . : 39-42: 520 
Water rents—lien i... coc ceiwe ee case cane cs es 39-42: 795 
County treasurer to collect delinquent water rents..... 39-42: 295 

WATERSHEDS— 
Existence of state agency having supervisory 

responsibility to approve programs............... 53-54: 490 
Watershed planning; municipality as “local 

OFPANIZAONN sco swt ek ore Pe TON oN SE SF 53-54: 503 


WEED ERADICATION DISTRICT— 

Validity of levy of weed eradication district where 
meeting to fix assessment as provided in 2-928 
was not held 

Supervisor; eligibility to serve as. 

Authority to erect building to house ‘equipment; 
leasing part of building to other agricultural 
BRONCIES occ oss esd cis wale wees eve Se eee es sweneee se¥ 51-52: 502 

Right to furnish insecticides at cost to landowners; 
use of spraying equipment to apply insecticides... .51-52: 425 

Authority of district to require cooperation of 
ISNGOWHETS: —rpca cs Beene waapes cone 2a. tiieoa's 49-50: 832 

Enforcing weed law; district tax levy; services in 
spraying county roadsides; purchase of seed 


Gleaninip, GGuipment: . 2.5515) <5 oats Wa cc wine tas sha o13 9% 49-50: 104 
Sale of chemical materials allowed to landowners 

but not. to. public agencies... ..0. .ceh.c wees sees 49-50: 826 
Weed eradication districts, authority to acquire or 

transfer veal) estates i. occ eae tee case cers 5 47-48: 134 


Weed Eradication District funds, collection charge 

upon assessment payments by county treasurer... .47-48: 545 
Lands located in more than one county included in 

PISHICE! ccc ses. ln CN ORY Cals w PO Se ae a ctinls 806 SELON 47-48: 183 
Tax levy to meet estimated expenses, which county 

fund to receive the collected taxes. . 
Procedure for including land in an adjoining county 
Organization of district—procedure for assessment..... 45-46: 168 
Fees to county treasurer on collection of funds 

FOF CISITICE xs, nea e eee Powe es Ree Tw RN Kes AER SPS 
County-wide district—authority for formation......... 
Bind weed eradication along public roads—county 

board provide fund for expenses................... 
Authority to borrow money for organization expense... 
Authority and procedure to borrow funds. . 
Assessment for weed eradication.......... 
State lands not taxable for weed eradication expenses 
Fizpenses: for ‘districtesek on a0- ¢heGcnn sen olenicene 6208s 
Bindweed eradication expenses payable by the county 
Funds for noxious weed districts 
Regulation of weed eradication. °) 
Weed eradication districts.............. 
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WORKMEN’S COMPENSATION— 
Appointment of guardian ad litem; fees of; next 


friend representing infant defendant. . : 624 
Trial fee; lump sum settlement under Act............. 51-52: 510 
Volunteer firemen; from city of 2nd class where 

NOU TEMASNC 2.005 swe oe Send eee ae SES eS 51-52: 616 


Workmen’s Compensation Court is a court of record... .49-50: 537 
Payment by municipality for firemen working outside 
MAUDICIDANEY eo istaicy «etka cave esis LE REN Spee AEA eet 49-50: 807 
Eligibility of osteopaths to receive payment for 
medical services under Nebraska Workmen’s 


Compensation Act .. : 261 
Prisoner injuries, state b 

liability of construction company under Workmen’s 

Compensation Law or in action maintained by 

PHISONET. o nGys.)< esr Vecies 45s sin 6eT needa sees se aus 47-48: 522 
Bill of exceptions, procedure for handling payment 

Of. COBER GAA 2s tos sooo as San 2 Fs hea eRe 47-48: 243 
Workmen’s Compensation Court, power to make rule 

establishing basic fee schedule for medical service 

and hospitalization’ ...ioc5 oc ie seas oetias ceed ates 47-48: 139 
Clerk of court not authorized to collect filing fees...... 45-46: 396 
Clerk of court required to collect costs in levying 

ER CCUCIONA oe sci sie ow doch waters SngeIeSR Rs a aE ee eG TS 45-46: 396 
Rules not required to be filed -45-46: 398 
Time and procedure for hearing petitions. “ -45-46: 396 
Compensation Court’s authority to order autopsy. . -89-42: 194 
usuirance-for COURLY: ... 66.5502 sceccsse esac -39-42: 480 
Non-resident partnership as self-insurer............... 39-42: 740 

ZONING— 

Constitutionality of section 23-167 regarding fees and 

FEE MAONS OF ZOMMNE: 5 2 cena. s swe pean ase aes 53-54: 210 
Nursing home; where proposal to zone out such homes 

is pending : 656 
Cities; proposed zoning action as affecting app ications 

fonsMCenGe A coh ies sacnd/os Nessa ns oe as 51-52: 657 
Cities; zoning ordinance; effect of as to armory where 

city conveyed to military for that purpose......... 51-52: 514 
Authority of city and county within three mile area, 

standards and regulations that govern; SuLnOrity 

to grant permits and collect fees : 439 

Private airport approaches cannot be zoned... : 270 


Duties and powers of county board in creating 
ZQNM PE: CISLVICES: 2 34's cs Jay Vosgneeap cosiemaas cae 39-42: 222 
Duties and powers of Nebraska Defense Committee... .39-42: 316 
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1955-1956 OPINION INDEX 


A 


AERONAUTICS, DEPARTMENT OF— 
Authority to lease state airports to federal government; fair 


rental for state installations or improvements............ 84 
Power to contract with reference to research in the field 
of aerial application of agricultural chemicals............ 301 
AGRICULTURAL ASSOCIATIONS— 
Eligibility for retail, on-sale beer license..................005 274 


AGRICULTURAL CHEMICALS— 
Power of department to contract to do research in the field 
of aerial application of 


APPROPRIATIONS— 
County; for hospitalization of paupers..................0005. 21 
To establish a special fund as an unallocated reserve with 
powers vested in a named board to allocate parts of 
such fund to a state agency in need of special funds...... 5 


ASSESSMENTS— 
Bank property separately assessed; deductions from value 
‘Of corporate StOck = cils titan espn esac 4 ese)ae se 
Colonies of honey bees; where assessed 
Foreclosure of delinquent special assessments levied by city 


OF TILSE CLASS os vases eeret teak or areietema tee ee ee one Sea tease 286 
ASSISTANCE— 
Effect of old age assistance lien in tax foreclosure action 
brought before recipient’s death..............ec cee ee eee 274 
Eligibility for old age assistance of insane widow who is 
Owner Or homestedde..c ates sce ee eiiges b's t0' 2.8: eelletel bes iyc07 312 


Legal settlement; effect of dependent child drawing relief 
from another county............. 

Legal settlement of applicant 

Legal settlement; problems created by marital status 

Lien for old age assistance; effect as to severance of joint 


ESTABTICY? tina's "sack set alates wine Nae teed pee AEE vosie See wid wiesd bw Deal 269 
Old age assistance liens; foreclosure; statute of limitations..... 280 
Old age assistance lien; property in joint tenancy; severance 

OF FOIE STEN ANCY, ico aap etlayers ees ae MeN St aos os were hk ate ped 277 

B 


BANKING, DEPARTMENT OF— 
Applicability of “Blue-Sky Law’; financing of drilling of oil 


well on lease in foreign state for a share in production.... 129 
Director must order charge-off of bad debts.................. 55 
Interpretation of installment loan laws..................++055 56 

BANKS & BANKING— 
Bad debts subject to charge-off. 55 
Cash reserves required of commercial banks for ci 

OL COPOsi be) oi2.5 sania srearn eet eaten mete te ae aso $5 ep Si eT Ler @ 263 
Department of—see, Banking, Department of 
Depository of public funds; procedure to substitute securities... 17 
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Interpretation of act relating to finance charges and time 
Sales Gifferential, o...0.2 6c. se5 2 cons pe cek ae nes eseain ey aed s 
Maximum loans to partnerships . 
Personal loans by banks; maximum rates 
Property to be separately assessed; deductions from value 
of corporate stock of 
Tangible property of state bank: 
relgtine 40) taxation (of «<2. 6725. yeah seins ease See 


Validity of amendment relating to time sales differential...... 376 
BIDS— 

Necessity for in order to purchase road signs................+- 45 

Prequalification of bidders on public contracts................ 333 


BLUE SKY LAW— 
See, Banking, Department of 


BOARD OF CONTROL— 
Authority to move School for Blind.................ceeeeeees 
Constructing dormitory at School for Blind... . 
Disposition of funds derived from sale of confections and 
other items in state institutions... 
History of establishment; power of Legislature to remove 
institutions from jurisdiction of Board...................- 364 


BOARD OF EDUCATION— 
Constitutionality of 79-328(5), R.S. Supp. 1953................ 29 
Division of rehabilitation services; authority to enter into 
agreements with hospitals as to schedules of fees for 
services to disabled persons. .............0.eseeeeeeeeeee 220 


BOARD OF EDUCATIONAL LANDS & FUNDS— 
Investment of permanent funds; discretion as to meeting 


CREO 2.6 spies ow cig Sinan nao aee ORE S a Wie pmemiels «eee aeerale eA 28 
Prohibited uses of permanent and temporary school funds...... 80 
BONDS OF INDEBTEDNESS— 
City-county building proposal; publication of bond issue....... 247 
School districts; elections; costs; qualification of voters; 


polling places; bond limit; authority for election.......... 62 
School districts; requirements of bond election... . E 


BONDS OF INDEMNITY— 
Liability of surety on bond of county treasurer for loss 
Catiséd: by thet of DULPIANY p6 oc 40 igs Sain on nle 4 aelee eeanos 24 


BOWLING ALLEYS— 
“Baby sitting” service while mothers bowl; necessity for 
HGENBE a: 2 Ue terete Cae ae ow a yasas SORE SIE ook RATES 143 


BOXING AND WRESTLING MATCHES— 
Tax on gross receipts 


BRIDGES— 
See, County Bridge Commission 
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Cc 


CERTIFICATE OF TITLE— 
Duty of county clerk in recording liens; priorities............. 200 


CHILDREN— 
Care of in bowling alley; license for; when required. . 
Dependent and neglected; separate actions involving; 


JUpIsdiction oF COURtSs occ ssp ees ssa coir oem cui ev os bee 70 
CHIROPODISTS— 
Use of narcotic drugs in treatments..................0eeeeee 309 
CITIES & VILLAGES— 
Authority to acquire property outside corporate limits. «.. 875 
Conveyance by 2nd class city or village of real estate having 
value of less than $500 under section 17-508............... 329 
Eligibility of mayor of city of second class to vote in issue 
Of liquor: Heense ss. <xcws eke ecigae eiw eas SaaS Fs tase Sane = 202 
Licensee member of city council voting on issuance of liquor 
TiGeMSes: 25.6%, «3.59 0's ata ne a d+, were Spa Hele p oid a's 2K Sie was +5 202 
Right of city of first class to pave streets without creation 
of paving: disttict 22). sss Sfp nee ese san ahs me ncebe ets 293 
CITY-COUNTY BUILDING AUTHORITY— 
Election; resolution, publication, publication of bond data, 
and holding of in conjunction with special city election..... 247 
Section 15-740 to 15-750, R.R.S. 1943, an independent Act 
from Section 15-737 to 15-739, R.R.S. 1943................ 242 
CONSTITUTION— 


Bill containing more than one subject 
Constitutionality of proposed “Basic Value” law.. 
Delegation of power to make rules, and provide criminal 

sanction for violation thereof...................-0e0e005- 360 


Escheat of unredeemed trading stamps. . 338 
Forbidding transportation of explosives on highways. asax 826 
Freedom of the press as affected by bill placing conditions 

on acceptance of political advertising.................... 349 
Invalidity of “Average Annual Inventory” made of 

GSRCRSIMENE |, 23, oe oe ee SA eas ees ve cae ge es 385 
L. B. 375, Laws of 1955. . 81 
L. B. 445, Laws 1955. 138 
L. B. 466, Neb. 1955 Laws 116 
Police power—proposal to amend “Full-Crew” train laws. 366 
Proposal to assess feeder livestock on basis of length of tim 

OL OWNERSHIP: .5.. <4:s)os Waal wp eeaeronan ages FS Ae 5G, Slats iad a 2 325 
Proposal to create new board to handle some functions of 

RAK: COMMISSIONER |. cidiale age grelars tolerate A oleh aera we -atararn hn 5s aaa 342 
Proposed amendment to release real estate taxes owing more 

than ten. ‘Years’... s 700g cassis ete ems ae 4ias.s Soe Chm wR Ze es 393 


Proposed bill setting up juvenile courts as destroying 
uniformity of jurisdiction 
Proposed formula to tax household goods on basis of value 


GE Teal GSERTOws < «esate te Rae ee SEe ose AN oe GeeNee TOe 323 
Prequalification of bidders on public contracts................ 333 
Regulating trading stamps by requiring their value be added 

To? Sel ripe WHCO. 5 Ase sr isin 5 ea alsten eras Be less 2 SNES Soy 340 
Regulating trading stamps through licensing................. 339 
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Sec. 60-701 to 60-717, R.R.S. 1943 (Commerce Clause— 

‘Bederal COnsutution), 55. %.ccanivwyaes eels plgaes Seance eh 
Section 77-711, R.R.S. 1943, as amended by L. B. 254, 

La We 19D eee en nae scion eb sale Soe inae 
Section 79-328(5), R.S. Supp. 1953. 
Section 79-4,100, R.R.S. 1943....... 
Use tax on trucks; diversion of proceeds 0 0} er 

highway purposes, or for use on roads not commonly 

TSC | Bey VEPUCR Bas. 0i0.0 08 vin sco cae Wu neering Se eee wise em ae 
Validity of amendment relating to time sales differential. . 
Validity of law regulating sale and distribution of comic books. . 


CORPORATIONS— 
Foreign; “transacting business in Nebraska”................. 


COUNTIES— 
Adlpeation: Of: Sas tax b0 sei. ewido sass CESARE ESR een eae ams 
Power to acquire real property 
Reimbursement of payments for care of incompetent person 
in state institution; statute of limitation on action.... 
Right to receive excess profits from housing authorities... 
Sale of real estate; election, when required................... 


COUNTY AGRICULTURAL SOCIETY— 
Effect on petition for county fair under sections 2-221 to 
2-231 on money previously budgeted for agricultural 
ASSOCIAUON: 2.0 oe ccecccsensceceecsoacs eee cccccesccoces 


COUNTY BOARD— 
Analysis of bill on power of county board to fix school 
MLUSENICEP TOUS x 2a save 5 Serco 6 So yeinss 3,42 Saige ta eee ee tas 
Appointment to fill vacancy of county office for unexpired 
term, although intention was to fill only until election; 
AHLONEOR: PMMALEKIA | 5 oS 5 eg: ais: 0 Sassi delegate Oo oe aaa oa ee 
Authority as to determination of office hours of county 
officers and employees; employment and retirement of 
GOUREY OMBIOVEES: 5 35, ovisisid andes mois’ Se eS cate ha 
Authority to contract for hospitalization of paupers; 
APPropriation:O£ -FUNGB >. 3139/5 s Sek ona & eee aa a A 
Authority to contribute funds to assist soil conservation 
ISOC Co ora waves wai oo aaa ie SH oS ORG PROT Ce MS 
Authority to fix pay and vacation periods of pees of 
other county officers 
Authority to improve county road. 
Authority to levy tax for acquiring nurs’ e 
TEGHINEMCHE: OF MVOLE <3. 2's: 05's SROs See oe a ae ee ee 
Authority to purchase medical insurance for persons 
receiving medical, surgical and hospital benefits from 
COUTEY MI Saw san bis mace oh ovat He 
Authority to purchase real property. . 
Authority to require county officer to file itemized account 
With mille resCl RIN Sc 0 a's ie en roman sien See RN Riarns b oaig ey 
Authority to sell real estate without vote.................... 
Authority to use funds raised under 77-1605.02 for purpose 
of matching funds with federal government for 
construction and improvement of secondary roads........ 
Duty to advertise for bids for road signs..................... 
Duty to determine if an excess of county funds is available 
for investment 


328 


203 


Duty to provide fireproof vaults in courthouse for county 
TOCOPES. oo Sac. ewe ala vate neem eee PSAs 5 nla alanes | be eas 12 


COUNTY BOARD OF EQUALIZATION— 
Tax levy to provide medical, surgical, and hospital care for 
needy persons not included in levy for ordinary county 
PEVENUE® 6x. o sc eed ae nies Sere ts oe ee MES Oise vera Cw iS ain sea #2 109 


COUNTY BOARD OF MENTAL HEALTH— 
Duty of county attorney respec compas before the 
board 
Fees of clerk of boa: 


COUNTY BRIDGE COMMISSION— 
Authority to contract for use of bridge to carry pipe line...... 180 


COUNTY COURT— 
Jurisdiction; claims against guardianship estate for care of 
incompetent person in state institution; constitutional 
restrictions of $1000 in civil actions not applicable........ 26 


COUNTY FAIR— 
Petition for restricting location; when fair established; vote 
required for purchase and improvement of real estate..... 203 


COUNTY HOSPITAL— 
Tax for maintenance of; gift of from city; lease of; vote, 
NEM FERC: f 3.550526 eek eee rye eS RE wae hares c ee ace eed 6 


COUNTY OFFICERS— 

Appointment to fill vacancy for unexpired term although 
intention was to fill only until election; intention 
AMIMALOTAAD 4. 10:5 Sige masa teye es walle ape SMa aS 4 dns, Sinica eh atato tea 

Assessor; correcting tax list after taxes have been paid... 

Assessor; see also Taxation 

Attorney; duty of respecting complaints before county board 
of mental health... 2. aeseemen es soe. Asoka tae ae 225 

Attorney; only officer authorized to initiate special sexual 
psychopath, proceeding 2 ijea sorraceatess os sates = hc aescaweind 

Authority to fix pay and vacation periods of employees 

Liability of for destruction of records by fire where there is 
no storage space in fireproof vaults in courthouse 

Power as to determination of office hours of county employees; 
employment and retirement of county employees.......... 68 

Salaries; see Fees & Salaries 

Sheriff; fees for attendance at court......................... 

Sheriff; mileage for criminal investigation 

Surveyor; effect of report of to stop further proceedings on 


petition for abandonment of county road................. 14 
Term of office of person appointed to fill vacancy; effect of 

Le Be SO Daws 1955 wc. See ote Aalst d a Pn 8 CDi cesta kia Soe 137 
Treasurer; duty to invest funds of county.................... 105 
Treasurer; liability of surety of treasurer for loss by theft 

OP: \DUTBIALY. <a.2 s aisiee Merete Malte wit ater ea ee 836 26S aca beets, 5 24 


Treasurer; no duties with regard to releasing trust receipt 
where depository of county funds seeks to substitute 
securities as provided in 77-2321 
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COUNTY ROADS— 
Abandonment; effect of report by county surveyor............ 14 
Authority of county board to improve..............s+eee eens 108 
Secondary roads; authority of county board to use funds 
raised under 77-1605.02 to match federal funds for 
construction and improvement...............0esee eee eee 22 
Vacation of when not on section line; procedure.............. 112 


COUNTY SERVICE COMMITTEE— 
See, Veteran’s County Service Committee 


COURTS— 
Jurisdiction; separate actions involving dependent and 
Meplected sCMUAVON + xi. ce -050 <2 mien oes oak a Sale 2 ideale mrad eek 3 70 
Proposed bill setting up juvenile courts as destroying 
uniformity ‘of jurisdiction s<. jo.::6.soe4 Fawr seas eens 348 


CRIMINAL LAW AND PROCEDURE— 
Double jeopardy; criminal and civil sanctions for same 
offense ences < 
Endurance contests prohibited; lagpole sitter. . 
Haceps from legal custody when in state hospital for mentally 


nals A ives Hualnn a ae b ys alias eo:24 daw aees ace els Mitek aeats atamia She 103 
Validity of law regulating sale and distribution of comic 
HOOKS ashe cose esc eueewnnidiy ba tue meinine seabed BASE 328 
Validity of sentence giving credit for time prior to trial....... 127 
D 
DEAD BODIES— 
Procedure: Tor disititerment..s 023 5.¢.5.0000e sheers es oa es eis 317 
DEPENDENT, NEGLECTED OR DELINQUENT CHILDREN— 
See, Children 
DISTRICT COURT— 
Jurisdictional time within which to revoke probation.......... 41 


DISTRICT COURT CLERK— 
Collection of fees for judges retirement fund.................. 92 
Collection of judge’s retirement fund fee in workmen’s 

compensation appeals to district court................... 
Fees charged for filing order of State Fire Marshal. . 


DOGS— 
Training or running of hunting dogs; when allowed........... 281 
E 
ELECTIONS— 
Absentee ballots mailed overseas on election day or later....... 315 


City-county building proposal; resolution; publication, 
publication of bond issue, and holding of election in 
conjunction with special city election.................... 247 
Eligibility to vote; school redistricting; place of residence or 
place of transfer of children of elector for school purposes.. 260 
Legislative districts; boundaries not affected by change in 
corporate Mrnits 95.2 oa< nertasn Stoney 24s Ps ees os Maes 157 
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Necessity for to sell real estate of county acquired for 
release of old age assistance lien.....................255 
Necessity of for county to accept gift of hospital from city 
and levy taxes for its support at ad 
Nomination of candidates for member of Board 0: lucation... 
Ownership of exempt property insufficient to qualify voter 
for school election 
Proposed law binding delegates to national political 
CONVENLIONS sts saapeta ate esau een eee Ra ass Seika 58 vials Aa 
School district bond election; costs; qualification of voters; 
polling places; bond limit; authority for election... 
School district; Class VI; nomination of board members; 
two vacancies but only one filing........................ 
School district election; adding names to petition after filing; 
qualifications of signers; assessment date for motor 
vehicles) 1mder: 79-A2 (ayo. s is 5 Dom tet Sintesia ae eS yin 3 Flim aie 
School district elections; requirements of bond election........ 
School district; nomination by petition for office of member 
of board of education of Class VI district where two 
candidates were nominated at primary................... 
School district reorganization; eligible voters. . wa 
School elections; what qualification to vote on bond issue...... 
Write-in votes when no filing is made for the office; 
VOQUINGIBOIES 05. ic 5 scare sin's Riar bose hice Pala kh ais. eee wea. ds 8 ad Mae 


EXECUTORS AND ADMINISTRATORS— 
Insolvent estates; status of claim of state for unpaid gas tax 
os preferred: lat! \2rx in paacis eale.t stn aie aw asl Sacsiprsiete arn 


FEEBLE MINDED— 

Petition to place mentally defective child in Beatrice State 
Home; child now in nursing home in South Dakota and 
parents now residents of Nebraska; jurisdiction of court, 
CONETAGCE LOK Gare’ cco si eters Mele esis via hiwiers ates o'st waters 


FEES AND SALARIES— 

Fees; claims for mileage, itemization.......................- 

Fees; collection of for judges retirement fund................ 

Fees; collection of judge’s retirement fund fee on workmen’s 
compensation appeals to district court.......... 

Fees; county sheriff for attendance at court 

Fees; distribution of permit fees paid by out of state 
shippers of beer under L. B. 142, Laws 1955.............. 

Fees; filing order of State Fire Marshal in district court....... 

Fees; Nebraska Retirement Fund for Judges; where more 
than: one: cause ‘af ;aAcHOns. 0. fa vend 22s Ae meee cee BERS 

Fees; State Board of Dental Examiners; Fights as to 
expenditure of renewal fees. 

Mileage—See, this index 

Salaries; additional duties as basis for salary increase......... 

Salarisa:: commby offierrss a3 224 52 hesete ee atk wav Sa OS does 


FINANCIAL RESPONSIBILITY— 
See Roads & Irrigation, Department of 


FIRE MARSHAL— 
Actions: by} ‘payment: of costs... ..0.2. 252242 23.56sc0s02 20 eet ee 
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FUNDS— 
Confection sale fund of state institutions; disposition......... 188 
County funds; duties of county treasurer and county board 
in investment of funds held by treasurer; authorized 


InVEStMENtS: (2/540 5 15jo%s 582.0% 2s Se prainn Shes aie aesip eesinie oa. 105 
Investment of funds; transfer from general fund prohibited.... 313 
Gasoline tax fund; allocation by county treasurer of funds 

distributed pursuant to court decree..............e eee eens 261 
Gasoline tax fund; allocation for cities and villages. ae. 60: 
Gasoline tax fund; allocation to counties...................465 47 
Nebraska Retirement Fund for Judges, See this index 
Parking meters; disposition of amount collected; 

constitutionality of legislation..............0...eeeeeeeee 226 
Public funds; depository of; procedure to substitute 

SECHPADION Ayia ylass cE aise tains wets See aaa ee eRe AaR DT cd ws LT 
School land funds, permanent; investment................... 28 


School Retirement System, See this index 

Unallocated reserve fund; creation of in a named board to 
allocate parts of such fund to a state agency in need 
Of additional TONGS. 2535564 si6.5. 4s loins <n oid Heme nine OE ete Sorat 5 5 


FUNERAL DIRECTORS— 
Advertising contracts for funeral services 
Licensing of as agent for life insurance company; definition 
Of “huirial GOntratn”. 5 oc esy.0e.da5 pes tenes Veee as ea eats 9 


182 


GAME & FISH— 
Training or running of hunting dogs; when allowed........... 281 


GAME, FORESTATION & PARK COMMISSION— 
Authority to contract for removal of non-game fish from 
waters under the control commission...................- 250 
Authority to pay bills contracted for pheasant and quail out 
of state game fund; reimbursement of game fund by 
legislative appropriation from stamp fund..... 
Confiscation of device after a conviction 
Game violations; double jeopardy; criminal and civil 
ute i eet, ee re eee Coe ce eres 214 
Jurisdiction of ‘meandered streams” under 37-411, T.T.D. 
1948; effect of meander lines. .. . ....000. cca eseseeecectee 257 
Pheasant or quail stamp; meaning of “person over sixteen 
WORES OE BG So Siis.3.Sese es <esia pre ses mine twee pee ES Sle SIO 95 
Pheasant or quail stamp; when required; possession of bird 
WILKORL STAND i2kc sce va teed wg acne tage nmap eas soa 149 


GOVERNOR— 
See, State Officers 


GUARDIANSHIP— 
Claims against guardianship estate for care of incompetent 
person in state institution; statute of limitations on action 
ML COUNEY COUPE) 2 25 o's:c ns ereidie 3 Heb a eR BE oem Home. ee LAs PaaEk, 26 


HEALTH, DEPARTMENT OF— 
Board of Dental Examiners; rights as to expenditure of 
POMCWHL FECR! (ro.0 obi. d 2 ane nals pie ec Rin pe aa eh OE aR aes ANE 15 


Board of Examiners in Massage; act creating is void for 
VASUONESS =< sic cis wae Sete SM IS Catena dei ars Anka sie 8 138 


Governor; authority with respect to Department of Health. 393 
Internships; residencies; requirements therefore 230 
Procedure for disinterment................. 317 
HIGHWAY COMMISSION— 
See, Roads & Irrigation, Department of 
HOSPITALS & NURSING HOMES— 
Power of county board to levy tax for acquiring nursing 
home; requirement of vote 246 
HOUSING AUTHORITIES— 
Right of county to receive excess profits from................ 193 
I 
INHERITANCE TAX— 
Application of the presumption and exclusion created by the 
three year period prior to death of decedent, involving 
transfers made in contemplation of death................ 221 
Credit for debts paid by surviving joint tenant............... 136 
Interests created in contemplation of death; appeal from 
appraisement and assessment. ...........000. cases eesens 210 
Investment of funds; transfer from general fund prohibited.... 313 
INSTALLMENT LOAN LAWS— 
Enferpretahions: GE |. ccce aces cores Sas Bee sie b eS Ha Mew ee SSS 56 
INSURANCE— 
Authority of county board to purchase medical insurance to 
cover eligible needy: persons geet. ew Sc 2s eee eee ee oe 239 
INSURANCE COMPANIES— 
Licensing of funeral director as agent....................05- 9 


INTANGIBLE PROPERTY TAX— 
Deduction from value of corporate stock of banks, trust 
companies, etc., of value of property separately assessed... 173 
Determination of amount subject to taxation each year on a 
ten. year installment "nabes 2 sist oe ee ooo oo iox0ss Gals owns Cigale 
Meaning of “transacting business in Nebraska” 


ITINERANT MERCHANT ACT— 
See, Railway Commission 


a 


JOINT TENANCY— 
Old age assistance lien on property in joint ereugek 
severance of joint tenancy. . net 
Severance of by filing of old age assis‘ ance BON 2 Beso igne sexta wets 269 
Taxation, see this index 


JUDGMENTS— 
Transcript of from another county for lien.................... 122 
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JUNIOR COLLEGE DISTRICTS— 
Organization of under L. B. 57, Nebr. 1955 Laws............. 121 


L 


LABOR— 
See, County Employees 


LEGAL SETTLEMENT— 
Assistance; effect of dependent child drawing relief from 
ANOCHOR . COUNLY Eo ss's.c.4issio Face akg eee Hing, xe Tie abe ale Han ate 162 


Assistance purposes; problems created by marital status. 141 
Insane patients .. = ° 159 
Legal settlement of app! 319 
LEGISLATURE— 

Authority of Chairman of Judiciary Committee to sign bills 

in absence of Governor and Lieutenant Governor......... 361 
Authority of Chairman of Judiciary Committee to sign bills 

in absence of Governor and Lieutenant Governor.......... 362 
Boundaries of legislative districts; change in corporate limits 

GL cihy dos HOt Ballet fc ass xi cin one.on Seine ne a.cbe ORR aa ee hes 157 


Extent to which bill may be amended after time for filing 
bills has passed; Legislature disregarding its own rules.... 358 


LICENSES & PERMITS— 
Licenses; feeding garbage to swine..................2200000: 110 
Licenses; for child care in amusement place; necessity........ 143 
Liquor licenses, see Liquor Licenses & Sales, this index 
Motor vehicle licenses or permits, see this index 


LIENS— 
Eligibility for old age assistance of insane widow who is 
ovwdler of homestead 5s) i32)052 4 sate a eae pee ed os 
Old age assistance; effect as to severance of joint tenancy. 
Old age assistance; foreclosure; statute of limitations mn 
Old age assistance; severance of joint tenancy. 
Recording on certificate of title; priorities 
Tax lien foreclosure; effect of old age assistance lien on 
action before death of assistance recipient................ 274 
Transcript of judgment from another county................. 122 


LIQUOR CONTROL COMMISSION— 
Permit for out of state shippers to ship malt beverages to 


Nebraska distributors; distribution of fees................ 155 
What constitutes an instrumentality of the armed forces 
under SS ACOOL oo mesos iscecin dents fase vena oot ey sea PGs 189 


LIQUOR LICENSES & SALES— 
Eligibility of mayor of second class city to vote on issuance 


OL HGONSE 5 ios @c.ccuaie ein he were J naioeus Sale Ls SkdT a bh a)eo ae EAS 202 
Licenses; eligibility of agricultural association for beer 

NCONBE coco. As <n Wee neh tap mle gaa de se Smee eae an ate Rees 274 
Licenses; measurement of distance from military or naval 

HTL ATN OMS 0 Pio sori es Byars ia sisi) oie WSN Wa Xo, S otal g. Sete eats a Work 156 
Licensee member of city council voting on issuance of liquor 

HCENSER Sian. a'd ime fomiais & sHaRe as DE Ag ee em as 4 bm edis te Seer 202 


See also, Liquor Control Commission 
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LIVESTOCK— 
Feeding garbage to swine; license..................0.000ee0e. 110 


LOAN COMPANIES— 
See, Installment Loan Laws 


LOANS— 
Banks; maximum loans to partnerships.................2.0005 307 
Personal loans by banks; maximum rates under section 
SONG swig at are ata eraie Wate marty tee ter Pale Melalan Pale Hea Lane wale’ 298 


MASSAGE—BOARD OF EXAMINERS— 
See Health, Department of 


MEDICAL SERVICES— 


Internship; residences; requirements therefor................. 230 
MENTAL HEALTH— 

Insane patients; county of legal settlement................... 159 
MILEAGE— 

County sheriff for criminal investigation..................... 278 

Power of county board to require itemization of claim for..... 45 


MOTOR VEHICLE DIVISION— 
See, Roads & Irrigation, Department of 


MOTOR VEHICLE LICENSES AND REGISTRATIONS— 
Dealer’s license; denial of application for because of no 
franchise; fee for used motor vehicle dealer’s license; 


constitutionality of legislation...................ee eee eee 116 
Jurisdiction of railway commission over motor carriers 

transporting for hire, water, crude oil and drilling mud.... 130 
Licenses; operation with thirty day plate 206 
Operator’s license requirement for minors between the ages 

Of ‘sixteen’ and’ ‘twenty. co 302 de tcewtoeles co soa Sad haces 91 
Permit to move vehicles and objects exceeding statutory 

limitations; authority of department..................... 270 
Registration; commercial truck and an attached two wheel 

tratler. vrvees Gs wate a Sear Reece new Cee see Meese ies: 11 


Registration; truck owned by alfalfa dehydrator companies 

and used by them to transport alfalfa from the farms 

to the dehydrators for processing........6.....csceeesecers 18 
Validity of act authorizing pupils of private and sectarian 

schools to attend driver training classes in public schools.. 336 


MOTOR VEHICLES— 
Forbidding transportation of explosives on highways.......... 326 
Load limitation for vehicles carrying livestock 4 
Parking meter charges; disposition of funds; constitutionality.. 226 
Proposed legislation on reciprocity agreements covering 
Hepistraliom, “450 fae edce tac ecm A wane a sas OHS 330 
Registration, see Motor Vehicle Licenses and Registrations 
Transportation; anhydrous ammonia as explosive substance 
or inflammable liquid within meaning of 39-724........... 285 
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NARCOTIC DRUGS— 
Use of by chiropodists. 2.0.20. cc cce esse swceee esc eseceeecees 309 


NATIONAL GUARD— 
Governor; authority with respect to National Guard.......... 395 


NEBRASKA RETIREMENT FUND FOR JUDGES— 
Collection Of £06. 55...6.5.4 0610 oi ic's sic eeas's sioies see leledee ceian ale nines 92 
Collection of fee on workmen’s compensation appeals to 
GISEPICE /COUNG oss <2 .a cles ey wields oa. a eae ead waais eens ss wissnseme 
Fee when more than one cause of action.. 
Length of service required to qualify for benefits, after 


operative date of the Judges Retirement Act............. 321 
Payment...of (DOneLits s 52s :cie esd ss aiden vinishess ase .. 124 
Time when law becomes operative..............cceseececsees 217 


0) 


OIL AND GAS— 
Authority of state geologist to deny applications for drilling... 98 


P 


PARDON AND PAROLE— 
Probation, see this index 
Parole; violation; loss of good time credits earned under 
pL ae ee ae eee Pe re Te eo eee Cee retry 20 


PARKING METERS— 
Disposition of funds collected; constitutionality of 19-2301 


to 19-2804; RS: Supp: : W966 oi is.s sc see kiwis aw aseresey sais ateak 6 a08 wi 226 
PAUPERS— 
Hospitalization; authority of county board to contract for; 
appropridtion (Of LUNGS. <j... i566 05.0:6 6-0, s eeiecige Fae -o. le Cae 71 


PAVING DISTRICTS— 
Right of city of first class to pave streets without 
creation Of GIstriCk: «2<%...5.45c5.0 4 Hiesinetarine De TE AOE 293 


PENITENTIARY— 
See State Institutions 


PROBATION— 
Limitation of time for revocation...................00.eeeees 41 


PROSECUTIONS— 
Criminal, see Criminal Law 


PUBLIC FUNDS— 
See Funds 


PUBLIC POWER AND IRRIGATION DISTRICTS— 
General status of such districts... 
Operation in more than 50 counties; interpreta‘ 

BOC TO-COG so cp leing ee pre's surintnl Pie bias © 9.4, dcop g etre aad Tare 185 
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Payments in lieu of taxes; prospective or retrospective 
operation of legislation.« -v SS cnstase so 050s 
Power of Legislature to abolish or alter districts 


PUBLIC RECORDS— 
Authority to microfilm and destroy original records of state 
ROVERMMENE \ co5e 25 Lee ake ce tT Ne aerets thy cle nce hs ee 191 


RAILROADS— 
Effect of full crew act on diesel powered trains............... 37 


RAILWAY COMMISSION— 

Effect of full crew act on diesel powered trains............... 37 
Itinerant Merchant Act; applicability to buyer or seller 

of agricultural products; constitutionality................ 151 
Itinerant merchant act; application to common carriers. 
Itinerant Merchant Act; ownership of trucks as a prerequisite 

to application of EY hes i es en En mN 196 
Jurisdiction; motor carriers transporting for hire, water, 

crude oiland ‘driling mud 7.229. oer bas 258 Sie ais ons 130 
Licensing and registration of commercial vehicles; see, Motor 

Vehicle Licenses and Registrations, this index 


RESIDENCE— 
See Legal Settlement 


RETIREMENT— 
Nebraska Retirement Fund for Judges, See this index 
School Retirement System, See this index 


ROADS— 
County Roads, See this index 


ROADS & IRRIGATION, Department of— 

Authority to issue permits for movement of vehicles and 

objects exceeding statutory limits........................ 270 
Duty to share in cost of maintenance of state aid bridges...... 236 
Financial responsibility; inspection of and use of accident 

reports ii cases Wider acl ajc aaa eciee sca 2 Soe eo ee ewe 197 
Highway Commission; authority to increase mileage of state 

highway system; authority of department.. 
Motor Vehicle Division; denial of application for motor 

vehicle dealer’s license because of no franchise; license 

fee for used motor vehicle dealer’s license; 

constitutionality of legislation.......................0058- 116 
Regulation of transportation; anhydrous ammonia as 

explosive substance or inflammable liquid within 

meaning of 39-724... 


RURAL FIRE DISTRICTS— 
Liability of territory which is later attached or detached 


for debts: of. district. <.j2/2-ke an siete oi. 02 eS aig osteo 232 
Number of directors where an entire county not under 
township organization is included in district.............. 72 


Territory annexed into city remains subject to assessment 
of district until it withdraws in the manner prescribed 
DYING eden fo se as ate vie ee cee Pe RE ne whee e se exaus 229 


Ss 


SALARIES— 
See, Fees and Salaries, this index 


SCHOOL RETIREMENT SYSTEM— 
Election of option as to payment of benefits; survival for 


30 days after retirement «» 805 
Investment of funds; transfer of funds by legislature. . oy, 
Payment of annuity benefits to a person employed by 

University of Nebraska. ooo cscs ctn eee ests wewsa oe 35S 90 
Payments to beneficiaries; to whom payable when first 

beneficiary Mes)... <2 6.555 sce Gita wage ewe tae eee Eee eS 297 


SCHOOL TEACHERS— 
Contract for; validity where executed prior to annual 
meeting and where school is subsequently closed.......... 295 


SCHOOLS & SCHOOL DISTRICTS— 
Boards and Officers 
Validity of teaching contract executed prior to annual 


meeting where school is subsequently closed.......... 295 
Buildings and Sites 
Long term lease of building for school purposes........... 178 
Purchase of additional adjoining land for recreational 
purposes; method of financing; (Class III district).... 207 
Elections 
Adding names to petition after filing; qualifications of 
BIONETS' 6h. Mas iee ehare oho a eae oe Eo RUE ME eee 170 


Bonds; costs; qualifications of voters; polling places; 
bond limit; authority for election 
Bonds; qualifications of voters... 
Bonds; requirements of election. . 
Nomination by petition for member of board of 
education of Class VI district where two candidates 


were nominated. at primary. .......6..-..sseeseseuus 291 
Nomination of board members; two vacancies but only 
GUS PUNE wires Fo ste esine eS tiney:s kes ees He ates 628 273 


Ownership of exempt property insufficient to qual: 

yoterfor ‘school, Glection 6: xs... seien te tes Sate ae 
Redistricting; eligible voters. ... 
Reorganization; eligible voters. . 

Mergers and Boundary Changes 

Boundary changes; petition for, but conditioned upon 

a deferred date for taking effect; effect thereof....... 243 
Boundary changes; effect of qualifying as elector of 

district after petitions filed. . 
Change of boundaries 
Dissolved districts; annexation to adjoining ‘districts 
Joinder of school districts under 79-1102, R.S. Supp. 

1953; petition requirements. . 
Measuring distances to determine elig: 

privilezes"in:-another. district... 06:5 ....6.555 61.50% dase een 
Transfer of lands, non-adjoining district; legality of a 


bus route to effectuate transfer..................... 216 
Reorganization 
Reorganization and official status of county 
SUPSTINCENOENE 5.9... 2 ake vi ete es wo tes KERR ES 145 
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Reorganization; power of state committee to disapprové 


reorganizations .. 
Reorganization; priority of petitions reque: 
MOEHOGS! sid rcsens algae ee Oat Wiehe eg <. ce 3's Sear e 195 
Transportation 
Transportation of non-resident students.................. 126 
Miscellaneous 
Discontinuance of Class II district; what is “reasonably 
improved: Highway! <2 Reece dee os end mele hiss att 179 
Junior college districts; organization of under L. B. 57, 
Neb 1960 Lawes or nie sateen ware e is eokn sets 121 
Power to refuse admission to nonresident pupils; 
constitutionality of 79-4,100, R.R.S. 1943............. 38 


Reopening of schools which have been contracting with 
another district for over two years; when the two 
year provision becomes operative.................... 289 
Taxation, See this index 
Teachers, See School Teachers 
Validity of act authorizing pupils of private and 
sectarian schools to attend driver training classes 
indpublic schools... sie its she ge tine sere ee Veen wate 336 


SEXUAL PSYCHOPATH LAW— 
Only officer authorized to initiate special sexual psychopath 
proceeding 


SOIL CONSERVATION DISTRICT— 
Authority of county boards to contribute funds to assist 
Ruch districts: 6.5.1. cep cope sagen ws pote Boel Red oe pT 237 


SOLDIERS AND SAILORS— 
County service committee—See Veteran’s County Service 


Committee 
STATE INSTITUTIONS— 
Disposition of funds derived from sale of confections.......... 188 
Liability of county for care of defective child in Beatrice 
State Home; jurisdiction of county court................. 264 


Penitentiary; extent of authority of warden under L. B. 550 
and 551, Laws of 1955, Perea to good time allowances 
to inmates .... 

Penitentiary; parole 
earned under section 83-450 

Penitentiary; transfer of reformatory inmates to, where the 
inmate was originally committed only to Boys Training 
SCHOO 452 sabes. B25. es leltaleete ti. wa ee Ean ciel sai ols BSS eave Ke 147 


STATE OFFICERS— 
Geologist; authority to deny applications for drilling.......... 
Governor; authority with respect to Department of Health 
Governor; authority with respect to National Guard.......... 
Governor; responsibility for making appointment as 
“recognized veterans’ organization”....................45 51 
Treasurer; allocation of gas tax to counties.................. 47 


STATE UNIVERSITY— 
School of veterinary medicine and surgery; agreements with 
other schools; constitutionality of act; expenditures....... 81 


—5T5— 


STATUTE OF LIMITATIONS— 
On foreclosure of old age assistance liens...................+-. 


SUBURBAN FIRE DISTRICTS— 
Liability of city to pay debts of district upon annexing part 
OP GISHHOE, sx Senay Save oo Pease ols ieee es SE AIDS a 


SUPPORT AND MAINTENANCE— 
Uniform Reciprocal Enforcement of Support Act, See this 
index 


Tt 


TAXATION— 
Exemptions 
Ownership of exempt property insufficient to qualify 
voter for school election. « w:.2s.cmis<2.0.0)4 05 bn eye ota 
Property used but not owned by church 
Purchase of real estate by tax exempt corporation after 
date of levy but before lien attaches... . 
Gasoline Tax 
Allocation by county treasurer of funds distributed 
pursuant £6. court: decree. ..5)-da0se0 oo sess cc den ate ee 
Allocation for cities and villages. ‘ 
Allocation to counties i 
Refund, right of city fire department vehicles to receive... 
Status of unpaid tax as preferred claim in insolvent 
OLE Aa co Fa, Snead 2 Cae age ONES ae LOE Oe ee ag 
Gross Receipts Tax 
Gross receipts of boxing and wrestling matches........... 
Inheritance Tax 
Application of the presumption and exclusion created by 
the three year period prior to death of decedent, 
involving transfers made in contemplation of death.... 
Credit for debts paid by surviving joint tenant............ 
Investment of funds; transfer from general fund 
PEGUIDIFCR Saat 5S Sd soee nd Sais ae ES GO 
Interests created in contemplation of death; appeal 
from appraisement and assessment.................. 
Intangible Property 
Deduction from value of corporate stock of banks, trust 
companies, etc., of value of property separately 
Co WOES EET EET TRONS oe ERENT REE TS 
Determination of amount subject to taxation each year 
ona. ten year installment: note cio a bi asks weds at as 
Meaning of “transacting business in Nebraska’”........... 
Levy 
Analysis of bill on power of county board to fix school 
GStrICl EV! hips ao ss ss pee sneee ee se peaeewrmeeanns 
Levy for medical, surgical and hospital care for needy 
persons not included in levy for ordinary county 
TOVCNUC sti acc sine xy 5 AT ae eRe ag CLES ee See arate 


Liens 
Lien for taxes; foreclosure of; effect of old age assistance 
lien where action brought before death of recipient... . 
Payments in Lieu of Taxes 
Distribution of payments for public power district 
Distribution of public power district payments............ 
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Personal Property 


Average inventory as applied to farmers and ranchers..... 144 
Definition of nursery stock; growing flowers............. 153 
Proposal to assess feeder livestock on basis of length of 

time of ,owriershipe dose carne otek eres bates ey 325 
Proposed formula to tax household goods on basis of 

value of real estate|. Fs wc marie Seeiie lk ve 08 weiss io 8 ete ye 323 
State banks; validity of legislative act relating to 

taxation Of 52: tae et neers sce 2 clashed park ws ns 52 
Where colonies of honey bees assessed for taxation........ 161 


Real Property 
Improvements not completed on assessment date and 


constructed under special contract................... 79 
Proposed amendment to release real estate taxes owing 
more, than ten yeawss'. xen en ere 6 kas Nie ee es cn 393 


Purchase of real estate by tax exempt corporation after 
date of levy but before lien attaches; removal from 


HAM POUIE! “55. ciatatwre sales ORAM eee he Ele oy eerste es par¢ 304 
Refunds 
Gasoline tax; right of city fire department vehicles to 
POCOLV Gs 5) at cca astro ata peeew ee ieta ere 4 22 4 gee. 2s Deoahy eee 308 
Illegal and unauthorized taxes levied for school purposes; 
manner: Of remand’ coon metic semanas, Saatiie to 6.04, wove See 66 


Special Assessments 
Foreclosure of special assessments levied by a city 
OL FIPREC CIS py inc ent ene one ois sonia tbe n ays eA et 285 
Miscellaneous 
“Average inventory”; application to farmers and 
TATICHEES ois oe /de paneer aay eek hay Saale canbe acts 
Constitutionality of proposed ‘“‘basic value” law. . 
Correcting tax list after taxes have been paid............. 
County hospital maintenance; tax for if county has 


leased to charitable nonprofit organization........... 6 
Invalidity of ‘‘Average Annual Inventory” made of 

GHRCRSMENE 5 Mines eet oer eMC paint kes aid eee weteea 8 385 
Taxing trust where beneficiary is Nebraska resident, but 

trustee and resident are outside state................ 368 
Use tax on heavy trucks—whether reasonable to exempt 

Tipe: trucks! «hess cies eee eeline Says etn eee cco votes 343 


Use tax on trucks; diversion of proceeds to other than 
highway purposes, or for use on roads not 


commonly “used: by trucks: ier fcc dscclee sce petsaes s 376 
TRADING STAMPS— 
Escheat of unredeemed trading stamps...................--.. 338 
Regulating trading stamps by requiring their value be added 
to Selling PRICG ci naire cele saa eee Tas =: shun ennde- eh andey tingle ake 340 
Regulating trading stamps through licensing................. 339 


TRUST FUNDS— 
See Funds 


U 


UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT ACT— 
Venue in initiating state where there is existing support 
Order in; that State s..¢2 cps eaie ee pade erie ite plane needs eae 73 
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UNIVERSITY OF NEBRASKA— 
See State University 


URBAN PLANNING— 
State or regional planning agency; availability of federal 


EOTAS 6 ical 25 eS ds wv 8 ash hve Seg Lace SHORE eT miarerp Rawls oe 390 
USURY— 
Interpretation of installment loan laws.................2-+55. 56 
As 
VACANCY— 


County office; appointment to fill for unexpired term 
although intention of board was to fill only until 


PLOCHOM cas cae, gins se, Neti p pants $A dois ae a Fa peep ee Aes 310 
Term of office of person appointed to fill county office; 
CLleck Of hs 1B: SO), Dawe 195094565. 3215.6 ag be wig KIN oe ott tee 137 
VETERANS— 


Responsibility for making appointment as “recognized 
veterans’ organization” 


VETERAN’S COUNTY SERVICE COMMITTEE— 
Necessity for appointing from list upon expiration of term 
Of WSIINEE so pod nonce Weve vnlk aa 4 Fame RU ONS Kopin SO ee 283 


VOTES—VOTERS— 
See Elections 


ZONING— 
Authority Of county DONG s 5 5.54 5:05.05 025 5 ose wre pee Mae eee 74 
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